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Comments on the Public Consultation Document: BEPS Action 14: Making Dispute
Resolution Mechanisms More Effective — 2020 Review

Dear Sir / Madam,

A&M Taxand welcomes the opportunity to provide comments on the Public Consultation
Document: BEPS Action 14: Making Dispute Resolution Mechanisms More Effective — 2020
Review (2020 Review). We would like to share our thoughts and comments based on our
experience in advising multinational enterprises in resolving transfer pricing disputes. Our
responses herein are focused on those questions where we have substantive comments to make
and numbered in accordance with the 2020 Review.

The work done in the area of improving the effectiveness of resolving disputes under Mutual
Agreement Procedure (MAP) and Advance Pricing Agreement (APA) continues to be of great
importance. With the uncertainty presented by today’s economic environment and evolving tax
measures introduced by legislative bodies and tax authorities around the world, the number of
treaty-based tax disputes can be expected to rise. A&M Taxand, therefore, agrees it is critical to
ensure proper access to MAP, and under the right circumstances APA, and the efficient handling
of cases that are brought forward.

Experience has shown that when executed well, these forums for resolving tax disputes can be a
very effective tool to obtaining greater certainty in the otherwise uncertain area of international
tax, in particular with respect to transfer pricing. Whether in the context of a bilateral or multilateral
APA, or a case that originates through a tax audit adjustment, a MAP that is supported by many
of the principles identified in the 2020 Review generally leads to a more satisfying experience for
taxpayer and tax authority alike.

Responses to Specific Questions Raised in the 2020 Review
Response to Question 1:
In general, the U.S. MAP process for transfer pricing cases is effective and efficient. There is

adequate guidance on the information needed to be included in a MAP request and that guidance
is readily available to the public. Double tax is avoided in the vast majority of cases, evidencing
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the overall effectiveness of the program. While resolution of cases with certain treaty partners
takes too long, on average cases are resolved in a reasonable period of time.

Response to Question 2:

Given the time and effort required to develop an effective APA program, jurisdictions that have
only a minimal number of transfer pricing MAP cases should not be required to introduce an APA
program until their inflow of MAP cases reaches a critical mass. For example, such a threshold
could be established at either 25 MAP cases in inventory or 10 cases received annually.

Response to Question 3:

We have seen inappropriate adjustments reflecting lack of experience on international tax issues
that were later withdrawn in MAP. We support the idea that training of audit/examination
personnel on international tax matters should be elevated from a best practice to a Minimum
Standard.

Response to Question 4:

The international tax training would be most effective if accompanied by having audit/examination
personnel work live MAP cases, so they get a first-hand look at the MAP process from start-to-
finish.

Response to Question 5:
In our experience, MAP requests have not been submitted only in cases where the treaty time limit
for presentation of the case had expired.

Response to Question 7:

Through our experience, differences between jurisdictions in the documentation that needs to be
provided when a MAP request is filed have not yet resulted in problems in practice. Nevertheless,
a common list of minimum information that needs to be provided would be helpful in avoiding
future problems and to ease the burden for taxpayers seeking cost-effective MAP relief.

Response to Question 12:

We have not experienced cases where interest and penalties have not been aligned with the
outcome of the MAP process. However, this is an important issue and alignment of interest and
penalties with the outcome of the MAP process should be part of the Minimum Standard.

Response to Question 14.
Based on our experience, implementation of MAP agreements has not been prevented by the
expiration of domestic time limits.

Response to Question 15:
While we have not experienced the issue identified, one solution may be for the jurisdictions to
roll the settlement into a more current year to avoid the domestic time limits.
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Response to Question 17:

Multi-year resolution of recurring issues through the MAP process is possible in the U.S. using
the Accelerated Competent Authority Procedure (ACAP), assuming the treaty partner agrees.
Some treaty partners readily agree to the use of ACAP, but a number do not.

Response to Question 18:
While the roll-forward of a MAP agreement to future years via the bilateral APA process is
possible in the U.S., in our experience this has not been done in many cases.

Response to Question 20:

We have observed significant differences in resolution time and costs of the proceedings for tax
disputes under treaties with MAP arbitration as compared to tax disputes under tax treaties without
MAP arbitration. This statement is not true for every country without MAP arbitration, but there
are some jurisdictions for which MAP arbitration has the potential to enormously reduce resolution
times and costs.

Response to Question 23:

We agree with the three proposals for the reporting of additional data since they improve
transparency and provide clarity on jurisdictions’ MAP inventory. This improved transparency and
clarity will help to remove some of the “black box” nature of the MAP process, which tends to
discourage companies from pursuing MAP.

Response to Question 25:

The U.S. already publishes statistics on APAs that include the data categories being considered.
This data helps companies in making the decision whether to pursue an APA and this data should
be available for all APA countries.

Response to Question 26:

Additional information to be added that we feel would be beneficial to taxpayers and furthering
transparency include total number of requests, case closures and inventory by jurisdiction for
jurisdictions that represent at least 3% of the total for each respective category.

Yours sincerely,

A&M Taxand

Contact Details:

Marc Alms Dick McAlonan

Managing Director Senior Advisor
malms(@alvarezandmarsal.com dmcalonan@alvarezandmarsal.com
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A&M Taxand is the U.S. member firm of the global Taxand network. Taxand is the world’s largest
independent tax organisation with more than 550 tax partners and over 2,500 tax advisors in 50
countries. Taxand focuses on delivering high quality, integrated tax advice, free from conflict
creating audit work. Taxand advisors work together to deliver global tax services for clients.

This response is the sole view of A&M Taxand advisors and does not represent the opinions of
A&M Taxand clients or contacts. As provided in Treasury Department Circular 230, this response
is not intended or written by A&M Taxand to be used, and cannot be used, by a client or any other
person or entity for the purpose of avoiding tax penalties that may be imposed on any taxpayer.
The information contained herein is of a general nature, is up to date as of January 2021 and is
subject to change. Readers are reminded that they should not consider this response to be a
recommendation to undertake any tax position, nor consider the information contained therein to
be complete. Before any item or treatment is reported, or excluded from reporting on tax returns,
financial statements or any other document, for any reason, readers should thoroughly evaluate
their specific facts and circumstances, and obtain the advice and assistance of qualified tax
advisors. Even though all reasonable care has been taken in the preparation of this response,
A&M Taxand and all of its firms do not accept any liability for any errors that it may contain or lack
of update before being submitted, whether caused by negligence or otherwise, or for any losses,
however caused, or sustained by any person.
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