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� Catherine Yannaca-Small OECD �
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 See UNCTAD, Bilateral Investment Treaties in the Mid 1990s, 1998. Also see A. A. Fatouros, Government Guarantees to Foreign 
Investors, Columbia University Press (1962), pp. 135-141, 214-215. 

�
� � F&E
BIT F&E ����UNCTAD,������������ 

  Draft Convention on the Protection of Foreign Property and Resolution of the Council of the OECD on the Draft Convention, 
OECD, pp.13-15, 1967. 

 Intergovernmental Agreements Relating to Investment in Developing Countries OECD, 1984. 

 ���� ���� ���� �
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��   
 See Stephen Vasciannie in, The Fair and Equitable Treatment Standard in International Investment Law and Practice, the British 
Yearbook of International Law, (2000), vol. 70, pp. 99-164. 

 �� �

� ���� ���� ���� ���� ���� ���� ���� �

���

���

��� �!�" � F&E ��� �ee Vandevelde The Bilateral 
Treaty Program of the United States, Cornell International Law Journal, 21 (1988) pp. 201-76. 

 J.C. Thomas, Reflection on Article 1105 of NAFTA: History, State Practice and the Influence of Commentators, ICSID Review – 
Foreign Investment Law Journal (2002) 17 (1) pp.21-101. 

11 Abs and Shawcross, The Proposed Convention to Protect Foreign Investment: A Round Table: Comment on the Draft Convention, 
Journal of Public Law, 9 (1960), pp. 119-24. 

12 See op.cit.n.3 
13 See UNCTAD, op .cit. n.1, p.54. 
14 Model Treaty, Article 4 on the Treatment of Investments (1994), op .cit. n.1, p.54. 
15 Article 3 of the Model Treaty, op. cit. n.1. 
16 See ICSID Investment Laws of the World: Bilateral Investment Treaties (1972- ). 
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�� F&E �
�� �� �	 �� ��

FTAs F&E

# FTA�� 909 F&E �

� �

48 24 /

/ /

] /  

1986

 

1985 12 d MIGA

F&E 25

MIGA 2 23

 

1992 3 2

F&E 2 3

F&E �

����
��


���

���� 4 27 

MERCOSUR 28 1994

F&E
29 

(1994 ) 159 F&E  

NAFTA 1105 1

���  

OECD 1998

F&E

 

                                                        
17  
18 # ��� 2004 3 1  
19 ��� 2004 8 5  
20 # ��� 2003 6 6  
21 # ��� 2004 6 15   
22 # ��� 2003 5 6  
23 # ��� 2003 10 19  
24 UNCTC, The United Nations Code of Conduct on Transnational Corporations, Current Studies, Series A (New York, 1986) UN 

Doc. ST/CTC/SER. A/4, Annex 1. 
25 12 d 1

2 3 4
��� ,at http://www.miga.org/screens/about/convent/convent.htm.  

26 1990 3 1  
27  
28 �
29 UNCTAD, International Investment Instruments: A Compendium (1996) Vol. II, pp. 527-34. 
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1995 F&E F&E
30 

2002 39

F&E �

�

F&E �

�

F&E

 

� F&E 31  

32 F&E 33

                                                        
30  
31 

A. H. 

Roth, The Minimum Standard of International La Applied to Aliens, Leiden, 1949 Roth (p. 127)  “

, See also I. Brownlie Principle 

of International Law, Oxford, 2003, p. 502: “  ‘ ’, ‘

’ See alsoC. Rousseau, Droit International Public, Paris, 1970, p. 46: 

The American La Institute’s 

Restatement(Second) of Foreign Relations Law of the United States 1965, par. 165.2

 (a) 

, (b)  
32 �� ��

�

���

16 6  3281 (XXIX 1974 ) 

See G. Roha., Is the Law of Responsibility of States for Injuries to Aliens a Part of 

Universal International Law?, American Journal of International Law, 1961, pp. 863 ff; See also M. Sornarajah, The International 

Law on Foreign Investment, Cambridge, 1994, pp. 126 ff. and P. Juillard,, L’évolution des sources du droit des investissements, 

Recueil des Cours, Tome 250, 1994, p. 83. 
33 a) (see US 
and Mexico General Claims Commission, Janes Claim, United Nations, Reports of International Arbitral Awards, 1926, IV, p.82.); b) 

(see US and Mexico General Claims 
Commission, Harry Roberts Claim, United Nations, Reports of International Arbitral Awards, 1927, IV, 77); c) , 

 
(see G. Sacerdoti, Bilateral Treaties and Multilateral Instruments on Investment Protection, Recueil des Cours, Tome 269, 1997, 
p.347)

‘ ’ See. Dolzer and M. Stevens in 
Bilateral Investment Treaties, ICSID, 1995 d) 

Boffolo , United Nations, Reports of International Arbitral 
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34 35 20 Neer Roberts 36

BITs  

F&E NAFTA

OECD 37 BITs F&E

BITs, BIT  

�  �

OECD 1 F&E

 

$F&E

$
��

�

1979 F&E 39 

NAFTA 1105 F&E NAFTA

F&E 1105 1 NAFTA FTC

2001 7 21 40 

1105 1

 

F&E  

NAFTA NAFTA 1105 1    

FTC ADF 41 NAFTA 1105 1

FTC
42 

                                                                                                                                                                                        
Awards, 19 03, X, p.528  
34 Gann, The US Bilateral Investment Treaty Program, Stanford Journal of International Law, 21 (1985); Huu-Tru, “Le réseau suisse 
d’accords bilatéraux d’encouragement et de protection des investissements”, Revue générale de droit international public, 92 (1988); 
Paterson ,Canadian Investment Promotion and Protection Treaties, Canadian Yearbook of International Law, 29 (1991). 
35

 UNCTAD “ ” (1998 ) : “
” 

36 1926 Neer Claim Paul 
Neer

(dictum): “

”  
United Nations, Reports of International Arbitral Awards, 1926, IV, pp. 60ff. 
37 Sacerdoti op.cit. n.34. 
38 See op.cit.n.3 
39 On se réfère ainsi au principe classique du droit des gens selon lequel les états doivent mettre les étrangers se trouvant sur leur 
territoire et leurs biens au bénéfice du “standard minimum” international , c’est-à-dire leur accorder un minimum de droits personnels, 
procéduraux et économiques,. Annuaire Suisse de Droit International, 178 (1980), quoted by Dolzer and Stevens, op. cit. n. 33. 
40 NAFTA 2001 2 FTC 1131 (2) 

FTC 11  B   
41 ADF Group Inc. v. United States of America, ICSID Case No ARB(AF)/00/1, Award, 9 January, 2003, paragraph 179, p. 86 
referring to the Transcript of the Oral Hearing, Vol. II, 16 April 2002, pp. 492-493. Also Post Hearing Transmission of the United 
States, 27 June 2002, p. 20. 
42 Transcript of the Oral Hearing, Vol. II, 16 April 2002, pp. 492-493. Also Post Hearing Transmission of the United States, 27 June 
2002, p. 20. 
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F&E NAFTA NAFTA
43  

1105 NAFTA

 

ADF

Neer $ 2002

1926
44 

Pope & Talbot Neer

Neer

20 20 45 

461994 BIT 2 3 a  

F&E

�

2004 BIT 47 5 FTAs48 

 

F&E �

�

�

���

�

FTAs

 

FIPA 49 F&E  

F&E

$ �

� �

F&E

F&E 50 

                                                        
43 NAFTA , Canada Gazette, Part I, Jan. 1, 1994, at 149. 
44 Second Submission of Canada Pursuant to NAFTA Article 1128, 19 July, 2002, para. 33. 
45 Second Submission of the United Mexican States in the Matter of ADF Group Inc. v. United States of America, 22 July, p. 15. 
46 Andrea Menaker, Standard of Treatment: National Treatment, Most Favored Nation Treatment & Minimum Strndard of Treatment, 
APEC Workshop on Bilateral and Regional Investment Rules and Agreements, APEC Committee on Trade and Investment Experts 
Group, p. 107. 
47  http://www.state.gov/e/eb/rls/prsrl/2004/28923.htm. 
48 , , , FTAs see op. cit .n. 18-23. 
49 FIPA at http://www.dfait-maeci.gc.ca/tna-nac/what_fipa-en.asp. 
50 United Nations Centre on Transnational Corporations (UNCTC), Bilateral Investment Treaties, (1988), p.42. 
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51 F&E

OECD

F&E 52  

� �
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�� 

 (AAPL) Asante F&E

F&E

Asante F&E OECD

F&E  

Elettronica Sicula Spa (ELSI) ICJ # FCN

16 Schwebel 

54 ELSI

 

ICJ 55 ICJ 1955

ICJ 4 1

F&E ICJ ICJ

Higgins  

$ F&E $

�

(AMT) 56 ICSID AMT

1989 # BIT F&E
57  

BIT AMT

�� 
                                                        
51 WTO, Working Group on the Relationship between Trade and Investment, Non-Discrimination, Most-Favoured-Nation Treatment 
and National Treatment, Note by the Secretariat, WT/WGTI/W/118, 4 June2002. 
52 %�� ���

 (WTO  WT/WGTI/W/109, 

27 March 2002). 
53  
54 Elettronic Sicula S.P.A. (ELSI) (US. V. Italy), 1989, I.C.J. 15, reprinted in 28 International Legal Materials 1109.  Also see 
Murphy, The ELSI Case: An Investment Dispute at the International Court of Justice, Yale Journal of International Law, 16 (1991), 
pp. 391-452. 
55 Oil Platform (Iran v. United States), 1996, I.C.J. 803 (Preliminary Objection). 
56

 American Manufacturing & Trading, Inc. (AMT) (US) v. Republic of Zaire, ICSID case No. ARB/93/1 Award, 21 February, 1997, 

reprinted in 36 International Legal Materials 1531 (1997). 
57 AMT para. 6,10. p. 30.  
58 Idem, para. 6.06, p. 29. 
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Alex Genin  A.S. Baltoil 59

ICSID 1994 # BIT

F&E  

$

�

CME 60 CME CME

# BIT F&E �

F&E

�
61  

	��&�
��

��&� ��&�

# BIT 2 3 a F&E

F&E BIT
63 

CMS 64 F&E

�

F&E
��

�

2 NAFTA  

Mondev Mondev

1998 Mondev NAFTA 11

 F&E F&E
66 FTC2001 7 31

 

1105 1 NAFTA

$ NAFTA 19

20 1105 1

FTC 2000 BITs FTAs

F&E �� 

                                                        
59 Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil Genin v. Republic of Estonia, ICSID Case no ARB/99/2 (Award) (June 
25, 2001) [rectification denied], at http://www.worldbank.org/icsid/cases/genin.pdf. 
60CME (Netherlands) v. Czech Republic (Partial Award) (13 September, 2001) at http://www.mfcr.cz/scripts/hpe/default.asp. 
61  Detlev Vagts 72 A.J. I. L. 17 (1978) CME

 
62 Occidental Exploration and Production Company (OEPC) v. The Republic of Ecuador (Case No UN 3467) Final Award, July 1, 
2004, available at http://www.asil.org/ilib/ilib0713.htm. 
63 Award see op. cit. n.64, paras 188-190. 
64 CMS Gas Transmission Company v. The Argentine Republic (Case No ARB/01/8) Award, May 12, 2005. 
65 Idem para 284 
66 See Mondev International LTD v. United States of American, ICSID Case No. ARB (AF)/99/2 (Award) (11 October, 2002). 
67 Idem para. 125. 
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1927 Neer
68 

1105 1 NAFTA

$ $

$ $
�� 

UPS FTC NAFTA �	 F&E
��

�

ADF '��


��
� ���

Mondev F&E �

NAFTA  

1927 Neer
��

�

$F&E $
��

�

F&E

BITs
�� 

Mondev ADF F&E
75  

Loewen Raymond L. Loewen 76 Loewen Raymond 

Loewen 1998 10 1995 1996
77 ICSID NAFTA 1131 2 FTC

Loewen ��

�

���

�'��' ���� �

�'��' Metalclad�S.D. Myers Pope & Talbot �

F&E 79 $F&E

                                                        
68 Idem para. 117. 
69 Idem para. 119. 
70  “…And in any event the FTC’s interpretation is binding on Chapter 11 Tribunals including this one”. Award on Jurisdiction, 
para. 96. 
71 Idem, para. 97. 
72 Id. para. 179, p. 86. 
73 Id. para.186, p. 90. 
74 Id. para.183, p. 88. 
75 Id. para.184, p. 89. 
76 See The Loewen Group, Inc. and Raymond L. Loewen v. United States of American, ICSID case no. ARB (AF)/98/3  
77 

Loewen NAFTA  (Article 1102)  (Article 1105)
(Article 1110)  

78 Paragraph 128 of the award. 
79 Idem para. 137. 
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Fatouros
80 # BIT

Mo F&E 81 Kohona 

BIT 82  Leben 

F&E
83Sacerdoti BITs

F&E 84 

Juillard85 OECD F&E

F&E

86 

(a)

(b)

 

Robinson F&E

48 77

F&E 87 

� ��� �

F&E

OECD1984 Metalclad S.D. 

Myers  

� �

1984 88 OECD

FCN

 

                                                        
80

 Fatouros, op. cit., n.1.
   

81 Mo, Some Aspects of the Australia-China Investment Protection Treaty, Journal of World Trade Law, 25 (1991), no. 3, pp.43-80, 
as quoted by Stephen Vasciannie in The Fair and Equitable Treatment Standard in International Investment Law and Practice, op. cit. 
n. 7  
82 Kohona, Investment Protection Agreements: An Australian Perspective, Journal of World Trade Law, 21 (1987), pp. 79-103  
83  Charles Leben, L’évolution du Droit International des Investissements, in Journée d’études,Un accord multilatéral sur 
l’investissement: d’un forum de négociation à l’autre? organized by the Société Française pour le Droit International (1999) pp.7-28. 
84 G. Sacerdoti, op. cit. n. 34. 
85 See Juillard, op. cit. n. 32, pp. 132-34. 
86 American Law Institute’s Restatement (Second) of Foreign Relations Law of the United States, 1965, para. 165.2. 
87 Robinson, Guideline for the Organization of Eastern Caribbean States in Negotiating Bilateral Investment Treaties(undated).See 
also Robinson, The Question of a reference to International La in the United Nations Code of Conduct on Transnational Corporations, 
UNCTC Current Studies, Series A, Number I (1986), p. 2. both as quoted by Vasciannie, op. cit. n.7  
88 See op. cit. n. 4. 
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F&E
89

 

F&E

F&E

 

� �

Metalclad 90 Metalclad COTERIN Guadalcázar

Metalclad :Guadalcázar

NAFTA 1105 1110

1105 Metalclad NAFTA

18 91 92  

1105

Metalclad 1105  

Metalclad

11 1116 1117
 93 1105 1 NAFTA

18

Pope & Talbot

 

S.D. Myers  94 S.D. Myers PCB

NAFTA 11 UNCITRAL 1105 S.D.Myers

 
95

                                                        
89 ‘ ’ ‘

’

 W. Janis, An Introduction to International Law(2nd 

edition), Little, Brown and Company, 1993 p. 41  
90 ICSID Case No ARB/AF/97/1, Tribunal Decision August 30, 2000. The text of the award is published in ICSID Review – FILJ 

(2001)16. 
91 

 (GATT Article X), 1105

 
92 FTAs BIT F&E

BIT “……
FIPA ”  

93 Article 1116 is on “Claim by an Investor of a Party on behalf of itself”. Article 1117 is on “Claim by an Investor of a Party on 

behalf of an Enterprise”. 
94 S.D. Myers, Inc. v. Canada, (November 13, 2000), Partial Award. International Legal Materials 408. 
95 1105 , F&E
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$

Mann  96

1102

1105
97 

��� �

� �

Pope & Talbot 98 , 1105

NAFTA

1105 [F&E ]  

1105 NAFTA

1105

�

 

���� �'��'

 �� 

BIT F&E Tecmed S.A. 100

ICSID

BIT ICSID  

� � ���

�� � � �

�

� �

Mann 101 Mann

BIT  

F&E

                                                                                                                                                                                        

1105

 
96 F.A. Mann, British Treaties for the Formation and Protection of Investment, British Yearbook of International Law 24, 244 (1981). 
97 See J.C. Thomas, op. cit. n. 10. 
98 Pope & Talbot Inc. v. Government of Canada, Award on the Merits (April 10, 2001). 
99 20  
100

 Técnicas Medioambientales Techmed S.A. v. the United Mexican States, ICSID case No ARB(AF)/00/2 (Award) (May 29, 

2003). 
101 F.A. Mann, see op. cit .n. 96. 
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F&E

102  

Mann103 F&E  

���

�

Dolzer and Stevens104 BIT

F&E

F&E BIT F&E

 

UNCTAD105 F&E  

����

��� �

�

UNCTAD F&E

F&E

F&E

 

Vasciannie 106 1969 31 1
107 

 

 

 

                                                        
102

 � NAFTA 

Mann 

Mann F&E

Patrick G. Foy and Robert J.C. Deane, Foreign Investment Protection under Investment Treaties: 

Recent Developments under Chapter 11 of the North American Free Trade Agreement, ICSID Review –Foreign Investment law 

Journal, Volume 16, Number 2, Fall 2001. 
103 F.A. Mann, The Legal Aspects of Money (1982) p. 510. 
104 See op. cit. n. 34. 
105

 Fair and Equitable Treatment, UNCTAD Series on issues in international investment agreements, 1999. 
106 Vasciannie, op.cit.n.7. 
107 31 (1)
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F&E
108 

BIT F&E 109  

Muchlinski  110  

F&E

 

Juillard  111 F&E

F&E # ##  

F&E F&E
 112

1 2 3

4  

 

F&E
113  F&E

114 

 (AAPL)  115 # BIT

2 2 Asante

F&E  

2 2 F&E

2 2

4 5

                                                        
108 Patrick G. Foy and Robert J.C. Deane, see op.cit.n.102. 
109 Rudolf Dolzer and Magrete Stevens, see op.cit.n.33.; Mahmoud Salem, in « Le développement de la protection conventionnelle 
des investissements étrangers », Journal du Droit International, No. 3 (1986) pp.579-626. 
110 Peter Muchlinski, “Multinational Enterprises and the Law” (1995) p.625. 
111 P. Juillard, see op.cit.n.32. 
112 F&E   
113 

Anzilotti, La responsabilité internationale des États – A 
raison des dommages soufferts par les étrangers , Revue Générale de Droit International Public (1906) p.291. Brownlie

, 

Ian Brownlie, see op. cit. n.31, p.504. 1929
 “ ”, Hildebrando Accioly Recueil des Cours, 1959, pp. 400, 401. 

114 Verdross

Les Règles Internationales concernant le 
Traitement des Étrangers , 37 R.C.A.D.I. 325(1931)  
115 Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka. BIT 1980 2 2

2
2  
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(AMT)  116 ICSID

 

[ F&E ]

[ ]

AMT  

Wena  117  (EHC)

EHC ICSID

# BIT  

[ ]

 

EHC

Wena Wena EHC

Wena F&E

 

/ /  
 118

119  120

121

 122

 123 124 F&E

                                                        
116 American Manufacturing & Trading), Inc. (AMT) (US) v. Republic of Zaire. 
117 Wena Hotels Ltd. (U.K.) v. Arab Republic of Egypt, ICSID Case No ARB/98/4 (Award) (Dec. 8, 2000), [annulment denied] 
reprinted in 41 I.L.M. 896 (2002). 
118 E. Borchard 38 $  

The Minimum standard of the treatment of aliens, Michigan Law 
Review, 1940, vol. 3, No 4 Root(1910 )

Root, The Basis for Protection to Citizens Residing Abroad, 4 PROC. AM. 
SOC.INT.L.16 at 21 (1910)  
119 

See Alwyn v. Freeman

The International Responsibility of States for Denial of Justice,309 (Kraus Reprint Co. 1970) (1938), 
120 F.V. García-Amador et Al., Recent Codification of the Law of State Responsibility for Injuries to Aliens (180) 1974. 
121 Idem. 
122 Charles de Visser 

”.“La responsabilité des États, Recueil des Cours (1923) as cited by H. Accioly in Recueil des Cours (1959) , op. cit. n. 113. 
Hackworth 

See also A. Freeman, The International Responsibility of States for Denial of Justice (1938) ,both as cited 
by Accioly, op. cit. n. 113. 
123 See Garcia-Amador, op.cit. n120. 
124 Brownlie
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125 ELSI  

1   

Elettronica Sicula (ELSI) ( ) 126 ICJ F&E

1
 127 128

 

 

ICJ Asylum  129  
130

  

Schwebel

1 FCN
 131  

Alex Genin,  A.S. Bal Toil  132 ICSID

BIT 2 3 a  

 

2 3 b Genin
 133  

BIT

 134  

Companie Générale des Eaux (Vivendi)  135 ICSID

                                                                                                                                                                                        

 see op. cit. n.31. Azinian v. the United Mexican States

$ ICSID case 
No ARB(AF)/97/2, paras 102-103. 
125 A. Verdross 

See op.cit.n.114.
 para 712 reporter’s note 11 (1986)  

126 Elettronic Sicula S.P.A. (ELSI) (US. V. Italy). 
127 ELSI F&E

 
128 Judgment para.29. 
129 Asylum Judgment, ICJ Reports 1950  
130 Murphy

FCN Sean D. 
Murphy, op .cit. n.54. 
131  
132 Alex Genin, v. Republic of Estonia, see op. cit. n59. 
133 BIT

 
134 Citing the ELSI case. 
135 Companie Générale des Eaux (Vivendi) (France) v. Argentine Republic, ICSID case No ARB/97/3 (Award) (November 21, 
2000). 
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Tucumán Vivendi

Tucumán BIT

F&E

 

Vivendi Tucumán

16 4 Tucumán

BIT

 

�(!�� ( �)*)+,�

�(!�� ( �
� �

��'�
���

�
� 
��
�

��

���

�
� � �  

BIT F&E

4 4 a

BIT 7 1 308

CV4

BIT 2 2 4  

( )  

Lauder  138 UNCITRAL
139 BIT Lauder F&E

(1) CNTS (2)

CNTS  

31 32 $

F&E F&E  

F&E

$ 140 BITs F&E

 141  

F&E

 

1996

F&E  

F&E  

                                                        
136 Middle East Cement Shipping and Handling Co S.A. (Greece) v. Egypt ICSID Case No ARB/99/6 (Award) (April 12, 2002). 
137 

 
138 Lauder (US) v. Czech Republic (Final Award) (September 3, 2002) , at www.mfcr.cz/scripts/hpe/default.asp. 
139 CEDC (Lauder ), CET 21 ( ),  
140 U.N. Conference On Trade & Development: Bilateral Investment Treaties In The Mid-1990s at 53, U.N. Doc. 
UNCTAD/ITE/IIT/7, U.N. Sales No. E.98.II.D.8 (1998) (English version). 
141 op. cit. n.6. 
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2  NAFTA  

S.D. Myers F&E

 

1105 142 

S.D. Myers 1105 1102

1105  143  

Mondev  144 1105 1

F&E   145 NAFTA

 

1105 1 NAFTA

$ 1105 1

” 

ELSI 146 ICJ

 

$

NAFTA 11

 147  

ADF  148 ADF NAFTA F&E

ADF NAFTA 1105 1 ADF

NAFTA

NAFTA

 

NAFTA 1131 1

                                                        
142 

1105  
143 F&E NAFTA NAFTA

1105
See J.C. Thomas, op. cit .n.10, pp.67-68. 

144 Mondev International LTD v. United States of America. op. cit .n.66-69. 
145 NAFTA 1105 $

NAFTA NAFTA
$ $  

146 Elettronica Sicula S.P.A. (ELSI) (United States of America v. Italy), op. cit.n.54, ICJ Report p. 15 at p. 76 (para.128), citing the 
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