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Foreword  

Over the past 30 years, the number of OECD+5 that have an operational investment screening mechanism 

in place has grown from five to 24, leading to an increase in caseload in many such jurisdictions. Rather 

than a single development, a number of factors have triggered such significant reforms of FDI screening 

mechanisms.  

Although FDI screening mechanisms pursue different objectives than merger control reviews and are 

mostly autonomous from the latter, concerns may arise from the interactions between decisions taken 

under the two separate review mechanisms when they both apply to a given transaction, especially 

regarding the design of remedies, and may bring a risk of undermining each other. Besides multiplying the 

layers of complexity, running parallel un-coordinated reviews may have an impact on the timelines of deal 

execution as well as the effectiveness of imposed remedies. Co-operation may also help address common 

concerns by using fewer resources, for example the issue of identifying transactions that the parties 

unlawfully failed to notify. Taking into account confidentiality and sensitivity issues, common principles 

should inform as much as possible both mechanisms, in particular predictability and transparency. 

This note was written by Antonio Capobianco and Gaetano Lapenta of the OECD Competition Division. 

Joachim Pohl and Nicolás Rosselot of the OECD Investment Division as well as Ori Schwartz and 

Tommaso Majer of the OECD Competition Division provided input and suggestions.  

This note was prepared as a background note for discussions on “The Relationship between FDI Screening 

and Merger Control Reviews” taking place at the November 2022 joint session of the OECD Competition 

Committee and the OECD Investment Committee, https://www.oecd.org/competition/the-relationship-

between-fdi-screening-and-merger-control-reviews.htm. The opinions expressed and arguments employed 

herein are those of the authors do not necessarily reflect the official views of the Organisation or of the 

governments of its member countries. 

 

https://www.oecd.org/competition/the-relationship-between-fdi-screening-and-merger-control-reviews.htm
https://www.oecd.org/competition/the-relationship-between-fdi-screening-and-merger-control-reviews.htm
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There is an extensive literature that for many years has explored the complex relationship between 

competition and investment policies. Such debate, which had quieted down in the last two decades, has 

been recently revived thanks to a flourishing of regulatory initiatives in advanced economies that aim at 

introducing, expanding, or substantially strengthening review mechanisms of foreign direct investment 

(FDI) to address risks for essential security interests that are occasionally associated with FDI. 

FDI screening reviews and merger control reviews are generally separate and independent and may not 

be necessarily triggered by the same corporate transactions. Yet, the introduction, expansion, or 

strengthening of FDI screening mechanisms raises the question of whether and how they interact and shall 

co-ordinate with merger reviews potentially involving the same transactions.  

On the one hand, while merger reviews seek to enhance consumer welfare and market efficiency, reviews 

carried out to safeguard essential security interests pursue an entirely different set of public policy 

objectives. On the other hand, the two mechanisms can sometimes pursue aligned objectives (e.g., 

addressing single supplier risk) and can overlap or affect each other, for instance as regards timelines or 

the development of remedies. Businesses may have to notify their transactions before different authorities 

that assess a given transaction against different criteria, with different timelines, and without co-ordination. 

For investors, this may have an impact on timelines and predictability of the implementation of their 

business plans and may result in different, and potentially incompatible administrative decisions and 

remedies. 

The purpose of this Secretariat Background Note is to summarise current and emerging trends in the two 

policy areas, to explore the interaction between the two review mechanisms, their impact on businesses 

and government, the relation of institutional and procedural arrangements, and possible solutions to 

manage this interaction in order to improve outcomes for governments and businesses. The note also 

highlights some policy issues at the interface between the two review mechanisms to inform considerations 

of whether some form of co-operation, mutual assistance, or reciprocal learning would be beneficial. The 

paper is structured as follows:  

• Section 2.  highlights recent trends on FDI screening to safeguard essential security interests and 

merger control mechanisms, in particular the expansion of FDI screening mechanisms. 

• Section 3. explores the relationship between investment and competition policies, in particular 

whether and how they are mutually reinforcing. 

• Section 4.  presents the main characteristics of the two review mechanisms, using a common 

frame. 

• Section 5.  discusses issues at the interface between FDI screening and merger control, namely 

the risk of tensions as to the outcomes of the two reviews, in particular the design of remedies, the 

benefits of enhanced co-operation, shared concerns to capture transactions and common 

principles that shall inform the two reviews.  

• Section 6.  concludes. 

 

1.  Introduction 
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The number of jurisdictions that have established FDI review mechanisms, the scope of such mechanisms’ 

application, and the concerns that they address have widened significantly over the past years. Ever more 

countries, essentially advanced economies, are now complementing, expanding, or strengthening review 

mechanisms in sectors considered sensitive with new, more comprehensive policies that seek to address 

the security risks occasionally associated with inward investment.1 

This has brought to the forefront of the policy debate the interaction between FDI screening mechanisms 

and other forms of regulatory control, and in particular merger control mechanism under domestic 

competition laws. 

Merger control reviews are well-established procedures in all OECD countries2 and in most jurisdictions 

around the world. OECD data show the global uprise of such control mechanisms in the last thirty years 

(see Figure 1) and this has led to thousands of notifications of transactions around the world for review by 

competition authorities (see Figure 2) 

Figure 1. Development of competition law and merger regimes in force in OECD+5 economies 
(1990-2022) 

 

Note: Data are presented as percentages of countries in OECD+5 jurisdictions. These include all OECD members plus accession candidates 

(Brazil, Bulgaria, Croatia, Peru and Romania).  

Source: OECD CompStats database. 
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Figure 2. Merger decisions and notifications in selected regions, 2015-2020 

 

Note: Data based on the 60 jurisdictions in the OECD CompStats database that provided comparable data for all six years and have a merger 

regime in force. Merger decisions include clearances (phase 1 and phase 2), clearances with remedies (phase 1 and phase 2), and prohibitions. 

Clearance decisions include the expiration of the waiting period. Notifications may be higher than decisions because 1) parties notify transactions 

based, for instance, on market shares thresholds that were than calculated differently by authorities; 2) decisions are adopted sometime after 

the notification.  

Source: OECD Comp Stats database. 

While, traditionally, merger control systems consider whether a transaction negatively affects consumer 

welfare (e.g., whether prices to consumers would increase post-merger) and whether these likely harmful 

effects would be compensated by sufficient efficiency gains (see section 4.2.1 below on the objective of 

merger control), several OECD jurisdictions open the possibility that threats to essential security interests 

arising from inward investments are addressed as part of their competition review. In particular, this has 

been done through public interest tests or exceptions, which enabled competition authorities or an external 

body to consider essential security concerns within the framework of merger reviews, and possibly balance 

them against competition issues (see Box 3 on public interest considerations in merger control). 

This may have partially been due to that, for most of the past decades, many advanced economies did not 

have dedicated instruments to manage essential security risk associated with FDI, nor perceived the need 

to assess such risks at least because a large share of global FDI occurred among allies. In these countries, 

investment across borders was treated purely as an economic activity between private actors that did not 

require or warrant government intervention. Where the possibility to intervene into transactions existed, 

the powers were typically mentioned in a cursory manner, but criteria, administrative responsibilities, 

bureaucratic resources, and the like were undefined or absent. 

Perceptions about the potential security implications of foreign investment have quite dramatically changed 

in recent years and have led to the introduction of new or substantive reform and expansion of existing 
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This unprecedented policy making activity did not result from a single development but rather a series of 

factors, which include: 

• the emergence of investors from jurisdictions that are not traditional allies or partners of advanced 

economies; 

• the direct or indirect role of governments behind some investments and the systematic acquisition 

of strategic assets in foreign countries; 

• the growing geo-economic and geo-political assertiveness of some governments and resulting 

tensions; 

• transformative changes in technologies and their potential use in defence applications; and 

• the generation of vast amounts of sensitive data that could be exploited by malicious actors. 

The Covid-19 pandemic has also given additional impetus to enhance resilience in supply chains and to 

limit dependence on certain foreign markets and technology. 

Over the past 30 years, the number of OECD+5 that had an operational investment screening mechanism 

in place grew from five to 24, of which 23 covered several or all sectors of their economies (Figure 3). 

Caseload in individual jurisdictions that screen foreign investment for its security implications also grew 

significantly in recent years (Figure 4). 

Figure 3. Evolution of the presence of investment screening mechanisms in OECD+5 economies 
(1990-2022) 

 

Note: Data are presented as percentages of countries in OECD+5 jurisdictions. These include all OECD members, plus accession candidates 

(Brazil, Bulgaria, Croatia, Peru and Romania). 

Source: OECD. 

0

5

10

15

20

25

30

OECD+5 countries that have any investment screening mechanism

OECD+5 countries that have a cross- or multi-sectoral investment screening mechanism



10    

THE RELATIONSHIP BETWEEN FDI SCREENING AND MERGER CONTROL REVIEWS © OECD 2022 
  

Figure 4. Caseload under investment screening mechanisms (2009-2021) 

 

Note: Time-series shown where official data are made available by governments by 30 October 2022. The indicators shown are different, are 

not comparable across jurisdictions and depend on data availability. Data as reported for civil years shown for all countries, including those 

where data are reported for fiscal years that run from July to June). Dotted line indicates unavailable intermediate data. For better readability, 

data for Canada and Finland are projected against the right vertical axis. The graph for Japan is cut off at 1.000 to enhance readability of the 

graph overall (actual numbers for 2019: 1946 and for 2020: 2172). 

Source: OECD based on data reported by governments. 
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Competition and investment policies live in a complex and ambiguous relationship: competition law can 

affect inward FDI (e.g., ensuring open competitive markets, limiting competition-distorting state subsidies, 

enforcing competitive neutrality principles, and levelling the  playing field between competitors) and 

investment policies can affect competition in multiple ways by influencing market entry, market 

concentration, and affecting innovation, among others.  

On the one hand, competition and investment policies contribute to the same long-term goals (i.e., 

economic growth, efficiency, providing incentives for firms to be more productive). However, in certain 

cases, there can be trade-offs between investment and competition policies when they are used to pursue 

different policy objectives in individual cases (e.g., investment screening distorting M&A markets where 

they exclude or disadvantage individuals towards firms subject to lesser review (Burnside and Kidane, 

2022[1]); essential security concerns used for mere protectionist purposes or decisions that hinder the 

efficiencies generated by the merger through excessive and non-proportionate remedies imposed under 

essential security arguments). 

3.1. The mutually reinforcing relationship between investment and competition 

The OECD recognises that policy coherence is an important factor to promote sound public policies. In the 

case of investment and competition (and trade), the stated objectives of these policies are similar: to 

improve economic efficiency and promote sustainable economic growth. However, governments also need 

to manage competing public policy objectives such as the protection of essential security interests. 

The main objective of investment policy is to attract and manage international investments. Traditional 

tools to achieve this objective are capital flow liberalisation, incentives, and offering protection of foreign 

investment, among others. From a public policy perspective, a favourable investment climate can improve 

economic efficiency and promote growth and sustainable development; it can increase domestic welfare 

and facilitate integration of the domestic economy in global markets. For a successful investment policy, 

the creation of a sound investment environment is crucial, and competition policy can play an important 

role in this respect.  

While there is a wide and lively debate on what are the purposes of competition policy, there is a general 

understanding that the primary objective of competition policy is to enhance consumer welfare by 

promoting competition and that competition is encouraged through economic efficiency, both static and 

dynamic (see section 4.2.1 below on objectives of merger control). In the short term, competition helps 

reducing the ability of firms to raise price above marginal cost and ensures that firms produce at the lowest 

possible costs. In the long-term, the dynamic effects of competition generate incentives to innovate, to 

enhance productivity, as well as to invest in the development of new technologies and know-how. 

3.  The complex and ambiguous 

relationship between investment and 

competition  
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Given their consistent objectives, implementing effective competition and investment policies will contribute 

to the success of both. Competition policy contributes to maintaining markets accessible and contestable 

for domestic and foreign competitors. For this reason, competition policy supports an economic 

environment which is attractive to investors (both foreign and domestic). Effective competition allows to 

identify and eliminate unwanted barriers to entry, both structural and behavioural. Conversely, competition 

from potential foreign investors or from imports will naturally act as a disciplining factor for firms that would 

seek to exercise some form of market power. In contrast, restrictive investment (and trade) policies may 

enable incumbents to exercise market power to the detriment of consumers.3 

From this brief discussion, it is apparent that investment and competition policies have a positive and 

mutually reinforcing relationship. Competitive markets create opportunities for investment and enhance the 

gains from investment liberalisation. Uncompetitive markets can discourage foreign companies to the 

extent that they have to face higher cost of entry when facing a dominant firm benefitting of strong rents in 

domestic markets. On the other hand, entry by efficient investors can contribute to promoting lower prices 

and efficiency spillovers in the domestic economy. Thus the (long-term) gains from investment 

liberalisation can promote more competitive markets. 

3.2. The ambiguous relationship between competition and investment 

Despite the clear synergies between investment and competition policies, the literature has emphasised 

that this relationship can be more complex and ambiguous, as competition can either enhance or constrain 

firms’ incentives to invest and to innovate depending on several circumstances.  

Often, investment promotion is one of the anticipated benefits of having competition in an economy, 

stemming from the belief of positive linkages between competition and investment. This is, however, still 

a subject of debate, with no apparent consensus on the generalisation that a competitive market is more 

conducive to investment than a market under conditions of monopoly.  

According to Schumpeter (1943[2]), lower product-market competition and stronger market concentration 

– in particular monopolistic market structures – create optimal incentives for the incumbent to invest and 

innovate, ultimately benefiting consumers. The monopoly profits (or the prospects of future monopoly 

position for new market contestants) provide firms with strong incentives to invest and to improve their 

production process. As firms expect to gain monopolistic rents, they are more willing to invest/innovate 

today. In other words, monopoly rents – hence monopolistic structures – promote economic progress, 

growth, innovation and ultimately investments. This theory rests on the assumption that monopolists have 

the ability to invest that firms in a competitive environment do not have because that competitive rivalry 

erodes firms’ profits, which are a critical source for investment initiatives.4 FDI may have an impact on such 

incentives to invest and innovate, as the strengthening of competition brought by FDI (see section 3.1 

above) will inhibit innovation by local enterprises by affecting the level of expected profits. 

In Arrow’s (1962[3]) views, instead, a monopolist is less likely to invest than firms facing competition. Arrow’s 

main point is that a monopoly has less to gain in improving its position because it would be simply replacing 

itself when innovating/investing. The so-called “replacement effect” explains the smaller incentives of the 

monopoly – who rests on its “laurels” - compared to firms in a competitive market. (Friederiszick, Grajek 

and Röller, 2008[4]) have elaborated on Arrow’s theory and focussed on the so called “escape effect”. In a 

competitive environment, firms that cannot rely on price for profit maximisation (as price increases would 

drive demand away) would constantly re-invest in new production technologies, new production processes 

and new products to reduce costs and increase output. The implication here is that the firm would be trying 

to escape competition by investing in innovation and differentiate from its competitors. 

Although innovation is not necessarily synonymous with investment, a parallel can be drawn between 

them, which then gives rise to two conflicting effects of competition on investment. First, strong product 
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market competition decreases profits, and this may affect the incentives to innovate. When competition is 

fierce, the effect of FDI on innovation and investment by local firms will be relatively weak. Second, 

competition may provide firms with incentives to innovate to escape from competition in the product market. 

This “escape competition” effect dominates when the ex-post market power is relatively high while the 

opposite holds when the market is more competitive. In turn, FDI may have an effect on whether the 

Schumpeter effect will prevail, as it will affect the level of market power and thus incentives to invest and 

innovate, by affecting the level of industry competition. The two effects are embedded in the inverse U-

shaped curve on the relationship between competition and innovation developed by (Aghion et al., 2005[5]) 

where the optimal degree of competition is intermediate. 

From these major contributions, it is difficult to draw clear-cut conclusions on the link between market 

structure and incentives to invest. On one side, there is the classical argument that competition fosters 

innovation and investment because this market structure gives the highest incentives to escape 

competition. On the other side, we find the Schumpeterian idea that the presence of ex-post rents is crucial 

to incentivise firms’ choices. In this respect, monopoly rents maximize the incentives to invest and innovate. 

3.3. Incentives to invest, market imperfections and regulated markets 

Incentives to invest not only depend on the market structure and competitive dynamics that the investment 

firm is facing, but also on other factors such as market imperfections and existing policy objectives pursued 

by government other than investment promotion.  

Incentives to invest are directly affected by market imperfection such as barriers to entry that discourage 

foreign investments or increase their cost. Barriers to entry can be structural in nature (e.g. sunk costs, 

cost advantages enjoyed by competitors, economies of scale, and large capital requirements) or 

behavioural. These include ways in which incumbent firms (domestic, foreign, or state-owned) behave in 

the market to impede access by competitors through anti-competitive practices such exclusion, 

foreclosure, predation, etc. Competition policy, through the advocacy efforts of competition authorities, 

may contribute to lowering or eliminating structural barriers to entry of a legal nature, and through 

enforcement of competition law can directly discipline firms that would seek to exercise some form of 

market power to pre-empt entry by foreign investors. Hence the importance for investment policy of a 

sound and effective competition regime. 

The inter-face of competition policy and FDI is often linked to the existence of a market regulation, be it 

access regulation, price regulation or other forms of economic regulation that can impact the ability or the 

incentives of firms to invest in that market. This is because many regulated sectors are not open or only 

partially open to competition and are less contestable than other sectors of the economy. This is often the 

case of network industries where markets deemed competitive are separated from reserved activities 

(unbundling) and access to networks owned by the incumbent firm is regulated with rules on access and 

price conditions. Asymmetric regulation favouring domestic firms as opposed to foreign firms can have a 

direct impact on investment promotion policies but can be driven by policy considerations other than 

efficiency and market contestability.5  

While economic regulation pursues the creation of competitive markets when market forces fail to do so, 

it may also pursue other policy objectives at the same time. One of the most important areas of government 

regulation that can impact negatively on the ability of firms to enter a national market through FDI concerns 

industries with a strong presence of the State and/or dominated by State Owned Enterprises (SOEs). 

The most obvious instance of SOEs or otherwise highly regulated firms acting as impediments to FDI is 

when these have a mandate to act as the sole supplier in a particular industry (i.e., private firms, either 

foreign or domestic, are simply not allowed to enter this market). These sectors of the economy are often 

the target of protectionist policies adopted by countries to protect national interest and to foster so-called 
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“national champions”, which, by definition, involves granting preferential treatment to some firms over 

others based on nationality.6  

Investment promotion policies have also been strongly influenced in recent years by the concerns of 

competitive distortions due to subsidisation of the investor firm. Governments have been increasingly 

concerned of the risk of market distortions when investors benefit of undue advantages in their home 

market, such as subsidies, state-ownership advantages, ability to engage in cross-subsidisation, etc. 

Subsidies often distort the level playing field by changing market signals, resulting in inefficiencies, price 

distortions and altered incentives. As subsidy practices often lack transparency, disagreements over 

subsidies are a major source of tension in trade relationships. Such disagreements may continue to lead 

to growing economic nationalism, government intervention and/or protectionism with a direct impact on 

firms’ ability and incentives to engage in FDI due to the adoption of measures aimed at scrutinising the 

impact of such advantages when foreign firms invest in the jurisdiction.  

Box 1. Subsidy control in the European Union and in the United States 

The European Council, for example, has reached a political agreement on new regulation that should 

address potential distortive effects of foreign subsidies. The regulation will give the European 

Commission the power to investigate and counteract market-distorting foreign subsidies granted to 

companies set to acquire EU businesses or take part in EU public procurement.  

Similarly, in the United States, Republican lawmakers have proposed two related bills (Bills H.R. 5639 

and S.4322) in 2021 and 2022 with the title “Foreign Merger Subsidy Disclosure Act”. These laws would 

require businesses subsidised by foreign governments to disclose that information when pursuing a 

large merger.  
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This section provides an overview of FDI screening mechanisms and merger control review, looking at 

their respective objectives, trigger conditions, procedural and substantive aspects, remedies and judicial 

review. 

4.1. FDI screening on grounds of essential security interests 

4.1.1. Overview and objectives 

Foreign investment is widely considered beneficial for host economies. In some scenarios, individual 

investment projects may however generate concerns about implications for ‘essential security’, ‘national 

security’ or ‘public order’ interests (see Box 2 on the terminology). These concerns may stem from the risk 

of espionage or sabotage where the foreign-controlled enterprise and its operations in the host country 

permit access to sensitive information. Such access can for example be transmitted through physical 

proximity to sensitive sites or the collection of sensitive data as part of the business operations in the host 

country. The involvement in operations or maintenance of critical infrastructure is an example of foreign 

investment that can enable sabotage of such infrastructure. Other concerns relate to the foreign control of 

supply chains or providers of critical goods or services that creates dependencies – an issue associated 

with the concept of “single supplier risk”. Malicious actors could exploit their position in the supply chain, 

especially if they control a significant share of supplies of goods or services to exert pressure on the host 

government. A further concern is the acquisition by foreigners of technological capabilities that could be 

used against the interest of the host country or allied interests, for example when the capabilities are used 

in defence applications by a potential adversary. 

4.  FDI screening reviews and merger 

control reviews 
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Box 2. Essential security, national security, public order and national interest 

Different concepts are used in the context of investment screening. They include terms like ‘essential 

security’, ‘national security’, ‘public order’ and ‘national interest’. The term “national interest” describes 

a broad concept that allows host country authorities to consider a wide range of public interests that the 

planned investment touches upon, such as effects on employment, tax base, broader economic effects 

etc. The number of countries among advanced economies that review investment for “national interest” 

effects is small and has not expanded recently. Reviews of this nature are subject to OECD investment 

disciplines, especially under the OECD Codes of Liberalisation, and can only be introduced under very 

narrow circumstances. 

Current policy attention is focused on reviews that consider only a much narrower set of interests which 

are described as “essential security”, “national security” or “public order” interests. Differences in 

terminology do not necessarily imply differences in scope in policy practice. The content of these 

concepts is in constant flux as new threats or vulnerabilities become known and governments adjust 

their responses. Investment policy disciplines such as those under the OECD Codes (OECD, 2022[6]) 

carve out measures that are taken to safeguard essential security or public order interest. Governments 

are thus at liberty to introduce new measures within the range of these concepts. 

Beyond sheer numbers mentioned above on the growth of operational screening mechanisms in OECD 

jurisdictions (see 2.  above and in particular Figure 3), the policy changes in recent years brought significant 

qualitative changes in the design and administration of investment screening mechanisms. Their design is 

now much more refined and clearly articulated; the scope of reviewable transactions and related investor 

obligations are more clearly defined; responsibilities and powers of specific authorities are laid down, and 

these authorities are staffed and resourced to allow them to fulfil their mandate. Many of the changes to 

the legal framework for investment screening were inspired by the 2009 OECD Guidelines for Recipient 

Country Investment Policies relating to National Security, an OECD Recommendation that describes good 

policy for the design of investment screening and related policies. 

These developments, and the substantial expansion of the scope of investment screening mechanisms 

have led to a rapid rise of transactions that fall within the scope of screening mechanisms. 

The actual effect of the increase in investment review mechanisms and growing case numbers on 

international investment is difficult to estimate. Some transactions may not be proposed in light of new or 

strengthened review mechanisms. Also, investors with certain characteristics may no longer consider 

certain transactions viable or may not be invited to make offers for acquisitions as sellers or potential 

buyers expect delays, costs or obstacles associated with the review process. No reliable data is available 

on the impact that the strengthening of investment screening has had on investment transactions, and this 

impact likely depends heavily on industry sector, investor origin or ownership, and country where the 

investment is taking place. 

Individual countries have designed investment review mechanisms to correspond to their individual 

perceptions about their exposure, profile of their economies, and similar factors. The following sections 

describe the components of investment review mechanisms and their features along common criteria. This 

presentation should not be interpreted as suggesting a standard set of rules across countries in this area. 

4.1.2. Trigger conditions for investment reviews 

Whether a planned transaction is subject to an investment review to assess its implications for essential 

security interests in the host country typically depends on whether certain legislated criteria are fulfilled. 

These criteria represent the legislator’s abstract assessment of transactions where risk may potentially 

https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0372
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0372
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arise and thus merit a case-by-case review. These criteria typically refer to characteristics of the asset 

under acquisition (e.g., industry sector, physical location, sensitive technology), of the acquirer (e.g., 

foreignness, specific nationality or residency of the acquirer, state-control of the acquirer), and of the 

transaction (e.g., whether it leads to a controlling or other significant stake7) (OECD, 2020, p. 44[7]). 

Many countries have now established screening mechanisms that apply such parameters in relation to the 

abstractly pre-determined sensitivity of the transaction. Transactions in more sensitive sectors can for 

instance be subject to tighter control as expressed through prior authorisation requirements, lower trigger 

thresholds etc, when compared to transactions in less sensitive sectors. A growing number of sectors 

beyond traditional defence production and real estate in sensitive locations is now seen as sensitive, with 

critical infrastructure, advanced technologies, dual-use goods, and health industries increasingly falling 

under the scope of investment screening mechanisms. Some countries have established cross-sectoral 

screening mechanisms, which do not apply to only a limited set of sectors but economy-wide (but may still 

modulate trigger thresholds or investor obligations based on the specific sector associated with the 

acquisition). Figure 5 shows how the relative frequency of the inclusion of certain sectors under the scope 

of investment screening mechanisms has evolved over the past decades in OECD member countries. 

Figure 5. Relative frequency of the inclusion of certain sectors under the scope of investment 
screening mechanisms in OECD countries (1986-2022) 

 

Note: Relative frequency is assessed as the number of occurrences in which a given sector is included under the scope of an investment 

screening mechanism in a given country in all countries that carry out investment screening in a given year. Data for 2022 reflect policies as of 

30 October 2022. 

Source: OECD. 

In many countries, investors that are nationals or residents in certain allied countries are whitelisted and 

at least some of their acquisitions exempt from investment screening (OECD, 2020, p. 55[7]). 
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The criteria that determine whether a transaction is reviewable do not in themselves suggest that a 

transaction triggers a risk, and they are not the criteria against which the transaction is ultimately assessed. 

Rather, these criteria trigger obligations for the investor (and occasionally the acquisition target) and open 

the competency of the authorities to review a transaction. Where mechanisms impose an obligation to 

bring the transaction to the attention of authorities, civil or penal sanctions typically compel entities to 

comply with notification obligations; the possibility for later review and prohibition of non-notified 

transactions adds additional economic incentives to notify transactions (OECD, 2020, p. 88[7]). 

The review of an investment is typically undertaken at the time of the transaction, but in some cases, it can 

be much later if the investor has failed to notify the transaction. Except for some rare circumstances in 

some jurisdictions, investment screening is not construed as a continual process to manage risk that is 

associated with foreign ownership. Later events associated with the investment, new insights, or changes 

in the overall environment do not normally permit a government intervention in an ownership position 

(OECD, 2020, p. 89[7]). Screening authorities must thus anticipate future risk associated with acquisition 

or ownership of sensitive assets for potentially long periods. Also, the gradual growth of risk, for example 

resulting from a string of subsequent transactions, cannot be remedied outside individual additional 

transactions. 

Which type of transaction constitutes a reviewable event follows different rules in different countries, 

especially with regards to whether and how indirect acquisitions, enlargements of shareholdings, and 

changes in business orientation of the target enterprises are treated.8 

4.1.3. Procedural arrangements 

Procedural arrangements for investment screening vary across a broad spectrum. Parameters for which 

different countries have made different choices include whether investors have to obtain prior approval, 

have to notify (mandatory notification) or can notify (voluntary notification) transactions to obtain legal 

certainty for the planned transaction; which timelines apply to the review process; which information 

investors need to deliver and to what extent they can shape potential mitigation measures. With specific 

regards to timelines, most mechanisms set them precisely and foresee short timelines combined with the 

possibility for extension (OECD, 2021, p. 25[8]). However, many of the typically older mechanisms that are 

regulated in less detail lack such predictable schedules or defined timeframes, thus preventing businesses 

to anticipate the overall time that will pass until a decision is made (OECD, 2020, p. 104[7]) (OECD, 2021, 

p. 13[8]).These mechanism play a relatively limited role in practice, if any. 

There are also arrangements in many countries on the possibility to call in transactions that need not be 

notified or that have not been notified despite a requirement to do so. In some countries, absolute or relative 

timelines are set for such call-in procedures. Relative timelines describe the delay that is allowed in relation 

to the knowledge of a transaction, while absolute timelines relate to the lapse of time since the transactions 

was implemented. 

In jurisdictions where a review is not mandatory, investors can request a decision of non-objection to obtain 

legal certainty for their transaction, as a formal decision prevents later review of a given transaction. 

4.1.4. Assessment 

Notified transactions are subject to an individual review, provided they fall under the scope.9 The outcome 

of this review and the appreciation of the criteria for a specific transaction are less transparent to the 

involved parties and the general public, because they involve sensitive information about government 

assessments and business secrets of the involved parties. In many jurisdictions, the fact that a transaction 

is undergoing review itself is confidential. This secrecy and uncertainty of outcomes have fuelled a 

perception to outsiders that the outcome of investment review mechanisms is opaque and unpredictable 

and may be abused in certain cases to discriminate against foreigners. 
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The reasons why government authorities deem that a specific transaction is creating risk for essential 

security interests in individual cases – to the extent that this information becomes known – and in the 

aggregate cannot be summarised easily. Factors that are used as trigger criteria and that are set out in 

the rules that govern review mechanisms will typically but do not necessarily play a role in the case-by-

case assessment of individual transactions. 

Different appreciations, a large role for prognostics, and competing interests to attract foreign capital to 

realise associated societal benefits complexify screening decisions significantly. This leads to a broad 

range of possible outcomes depending on the assumptions on future developments that underpin the 

decision in a rapidly changing global security environment. 

4.1.5. Mitigation measures 

As the number of transactions that are reviewed has grown, so has the number of transactions that are 

only allowed to go forward if certain case-specific obligations are met. Outright prohibitions of individual 

transactions continue to be exceedingly rare. 

Obligations imposed on or agreed with investors, known as mitigation measures, are an instrument to 

ensure the proportionality of screening decisions. They seek to allow the transaction to be implemented 

while addressing identified security risks. The share of transactions in which mitigation measures have 

been applied as a fraction of the number of reviewed transactions remains relatively small, and the 

existence and contents of the mitigation measures is almost always kept confidential. More recently, a 

limited number of jurisdictions have revealed in their annual reports or legislation their practices and types 

of obligations considered for mitigation measures. These lists of measures include efforts to ensure 

continued supply of certain products or services to governments, management of access to information or 

technologies by individuals that are not fully trusted, restrictions on participation in the management of the 

firm in which an ownership stake is acquired, or notification requirements related to certain transactions. 

Mitigation measures can either address security risks by modifying the object of the transaction (amending 

mitigation arrangements) or by imposing obligations that the acquirer accepts to implement for a given 

period (accompanying mitigation arrangements) (OECD, 2022, p. 14[9]; OECD, 2020, p. 73[7]).10 The choice 

between the two has significant implications for authorities and investors. While the former do not typically 

require significant follow-up over time and compliance is easier to assess, the latter may require resources 

for monitoring and enforcement over longer periods. To outsource some of the work associated with the 

monitoring of compliance, several countries today allow the delegation of the monitoring role to 

independent third parties at the expense of the investor (OECD, 2022, p. 26[9]).  

4.1.6. Judicial review 

Given the sensitivity of information for involved parties and the potential reputational implications, would-

be acquirers rarely ever contest administrative decisions before courts or similar adjudication bodies. 

Furthermore, judicial review may touch upon core state sovereignty competences and conflict with 

requirements to keep certain security-related information secret (OECD, 2020, p. 94[7]). The near absence 

of jurisprudence on investment reviews contributes to the scarcity of information on administrative practice 

in this policy area. 

So far, the number of screening decisions brought to court has been limited. In a sample of 62 economies, 

only one challenge to the application of FDI screening on essential security grounds had become known 

by mid-2020 and was eventually settled (OECD, 2020, p. 94[7]). Since then, a few more procedures have 

closed, mainly over the power to review a transaction at all, thus shedding no light on substantive aspects. 

However, as new legislation has just been introduced and thus lacks any guidance on the interpretation of 

its provisions, judicial review assumes a particularly important role. Judicial review serves several 

fundamental purposes, ensuring material and procedural justice, contributing to consistent application of 
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rules, constraining authorities’ discretion, and helping identify reform needs when outcomes do not 

correspond to policy intentions (OECD, 2020, p. 94[7]). The 2009 OECD Guidelines for Recipient Country 

Investment Policies relating to National Security also highlight that the possibility for foreign investors to 

be able to seek administrative or judicial review concerning the outcome of the national security review 

made by the executive branch in the host State enhances accountability. 

Divergences across jurisdictions and uncertainties within them exist as to the role that courts will have in 

shaping the new regimes and whether and how they will eventually constrain authorities’ discretionary 

powers. 

Judicial review on FDI screening decisions is limited in some jurisdictions (e.g. presidential decisions in 

the US11) but available under specific (e.g., Finland, France, Portugal) or general rules (e.g., Germany) in 

others. For EU Member States, the availability of recourse against screening decisions is mandatory.12 

When judicial review is not excluded, the depth of the review (i.e., the breadth of courts’ power to judge on 

the decisions under appeal) will depend on national rules and the future development of case-law. 

4.2. Merger control review 

4.2.1. Objective  

While the benefits of efficient competitive markets are well known, the specific goals of competition policy 

and enforcement have long been debated.13 Traditionally, most agree that competition enforcement should 

pursue consumer welfare as its main goal. Merger control is instrumental to this goal, as it aims to prevent 

consumer harm arising from transactions which would likely reduce future competition among rival firms 

and/or foreclose competitors.14 Assuming consumer welfare as the main goal of competition policy has 

concrete consequences on enforcement, since “if consumers lose from a practice, then it is counted as 

anticompetitive, even if the consumer losses are completely offset by producer gains” (Hovenkamp, 

2019[10]). In the EU, the consumer welfare standard is well-rooted in the political debate as well as in official 

documents. The Horizontal Merger Guidelines, for example, stress that effective competition brings lower 

prices, higher quality, wider choice and stronger innovation, which in turn benefit consumers.15 While 

currently under review, the focus on consumers is also reflected in the 2010 US Horizontal Merger 

Guidelines, describing how antitrust agencies examine the effects of transactions on customers and 

consumers and stressing that market power should be avoided precisely because competitive markets as 

opposed to concentration are more likely to benefit consumers.16 

Despite this clarity, the calls to stretch the concept of consumer welfare or even to expand the goals of 

competition policy have been present since the inception of the review mechanisms. Early cases of the 

US Supreme Court were also concerned about protecting workers against the risk of losing their jobs.17 In 

the EU, while embedding a pure competition-based test, the merger regulation provides that, when 

appraising concentrations, the EC should take into account also other fundamental objectives laid down in 

the treaties.18 Furthermore, the EU Merger Regulation enables member States to take appropriate 

measures to protect their legitimate interests, which explicitly include public security, although specific 

procedural rules subject such measures to the non-impairment of other fundamental internal market-

related objectives. Finally, as described more in detail in Section 5.2 below, several competition regimes 

allow authorities or separate (political) bodies to take public interest exceptions into account.  

4.2.2. Trigger conditions for merger control review 

Under both voluntary and (especially) mandatory regimes (see section 4.2.3 below), it is essential that the 

conditions under which transactions can or must be notified to competition authorities be clear and 

objective.19 Uncertainty about those conditions could indeed raise costs both for companies and 

https://www.oecd.org/daf/inv/investment-policy/43384486.pdf
https://www.oecd.org/daf/inv/investment-policy/43384486.pdf
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authorities, as the former would need to investigate and commit resources to find whether they need to 

engage in proceedings with competition authorities, while the latter would need to invest resources to 

monitor markets and find whether firms have failed to notify and have directly executed reportable 

transactions (so called gun jumping). 

When setting the conditions for transactions to be subject to merger control, two aspects are essential: 1) 

defining what transactions are suitable for merger review; and 2) setting thresholds that, if met, require 

relevant transactions to be notified before a specific competition authority (OECD, 2013[11]). 

As to the first category of conditions, the goal of defining transactions suitable for merger review is to 

identify ex ante those concentrations that entail such changes on the market structure that they might 

potentially affect firms’ incentives to compete and, in turn, market-wide competitive equilibria. Jurisdictions 

usually have recourse to two types of criteria, in order to identify such transactions: economic and objective 

criteria.  

• Economic criteria rely on the essence of a transaction and focus on the ability to exercise a de jure 

or de facto influence over a previously independent firm. The most commonly used economic 

criterion is control (and different declinations thereof). Several competition agencies have 

assessed whether the acquisition of minority interests should also be sufficient to trigger merger 

review. Minority stakes can indeed affect the minority shareholder’ incentives to compete, for 

example by giving it an incentive to reduce its output or raise prices if the loss can then be recouped 

through its participation in the target. While some jurisdictions extend their review to transactions 

leading to minority influences below control or decisive influence,20 most do not. Most recently, the 

EC has considered the possibility of reforming merger control in this regard but has eventually 

abandoned this option, concluding that the burden on investors as well as on EC staff would not 

outweigh the perceived benefits of reviewing notifications of non-controlling minority stake 

acquisitions (European Commission, 2021[12]). 

• Objective criteria aim to circumvent the shortcomings of economic criteria, avoiding the need to 

conduct any burdensome assessments and reducing the room for interpretation. The most 

common objective criteria take the form of specific shareholdings in the target firm (e.g., expressed 

as percentage interests in the target), which act as proxies for the potential effects of the transaction 

on the relationship between the parties and leave very little room for reaching diverging 

conclusions.  

The second category of conditions for merger review concerns notification thresholds, which are used to 

identify those transactions being of sufficient weight and having a sufficiently close nexus to a given 

jurisdiction to require their filing before the competent authority. It is worth noting that such notification 

thresholds are mostly horizontal and not-sector specific, although certain jurisdictions may have special 

rules for some specific sectors, either in terms of the level of the thresholds or in terms of the competence 

to review the transaction.21 

The figure below shows an overview of notification criteria in OECD jurisdictions. 
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Figure 6. Selected criteria for notification thresholds in OECD jurisdictions (2022) 

 

Source: (OECD, 2022[13]) 

As shown in the figure, most OECD jurisdictions use criteria based on the firm’s turnover, although some 

(also) have recourse to thresholds based on assets or market power, such as market shares or 

dominance.22 Though reflecting positively on legal certainty, quantitative notification thresholds have also 

proven to entail shortcomings, as they may fail to capture problematic transactions that fall below the 

thresholds. To capture such potentially problematic transactions, jurisdictions have recently adopted 

different approaches. For example, as an interim measure until the enactment of the National Security and 

Investment Act 2021, the UK had lowered the notification thresholds before the CMA for certain sensitive 

sectors to ensure capturing all transactions, including those involving small companies with highly 

specialised technology.23 In order to ensure scrutiny over acquisitions of nascent innovative firms by 

incumbents, in 2017 Germany and Austria introduced transaction value thresholds.  

A common feature is, however, the irrelevance of the nationality of the acquirer for the purposes of 

notifications. Indeed, notification thresholds for merger control are neutral to whether the acquirer is a 

locally incorporated firm or a foreign company. On the other hand, certain characteristics of the acquirer, 

such as its nature of state-owned enterprise pursuing goals other than profit-maximisation, may play a role 

in the subsequent substantive assessment of the transaction.24 

4.2.3. Effects of notification  

Most OECD jurisdictions have adopted a mandatory notification regime (see Figure 7).  
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Figure 7. Types of merger control regimes, OECD jurisdictions (2022)  

 

Source: (OECD, 2022[13]) 

Most of the mandatory notification regimes also provide for suspensory effects and standstill obligations. 

This means that merging parties have a duty to notify their transaction and an obligation not to put the 

merger into effect until it is cleared. The rationale of the latter obligation is to ensure that the parties remain 

independent until the authority has assessed that their concentration will not have any negative effect on 

market structures. If any of these duties is infringed, parties will be charged with gun jumping (OECD, 

2018[14]). Authorities have put in place different methods to detect such infringements, including dawn 

raids25 and formal or informal requests for information. Once gun jumping detected, firms can be subject 

to different sanctions, going from fines to remedies and dissolution (OECD, 2018, p. 32[14]). 

Across OECD jurisdictions, there are exception to the regime typically characterised by mandatory 

notifications and accompanying standstill obligations. Some jurisdictions (e.g., Italy) have mandatory 

notification without automatic suspensory effects. In other jurisdictions (e.g., Australia, UK), albeit under a 

voluntary notification regime, competition authorities can require the parties not to complete the acquisition 

until the merger review has been completed. 

4.2.4. Procedural arrangements and decisions 

The vast majority of OECD jurisdictions have a merger control regime involving two stages or phases 

(OECD, 2022[13]). In Phase I, the authority examines the available evidence in a relatively short time 

defined in the law and decides whether evidence is sufficient to clear the merger (including subject to 

conditions) or refer it for in-depth assessment in Phase II. This latter phase involves a deeper analysis of 

issues and more detailed gathering of information and evidence.  

At the end of Phase II, agencies need to establish whether the transaction  

• Can be cleared as it does not generate any anticompetitive harm or, if it does, it is offset by 

sufficient pro-competitive effects; 

• generates sufficient anticompetitive harm to prohibit it or impose conditions to its clearance. 

Both phases are subject to strict timelines laid down in the law to ensure legal certainty and reduce the 

burden on companies (e.g., in terms of costs and delays). During the review, merging parties enjoy specific 
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substantial and procedural rights, including the right to obtain information about material competitive 

concerns raised by their transaction, an opportunity to respond and the right to seek review by a separate 

adjudicative body of final adverse decisions.26 

As merger analysis is a forward looking exercise, it not only requires assessing a set of current facts, but 

also requires “[…] an assessment of what will likely happen if a merger proceeds as compared to what will 

likely happen if it does not … certainty about anticompetitive effect is seldom possible and not required for 

a merger to be illegal […].” (US DoJ/FTC, 2010[15]) Across several OECD jurisdictions (e.g., EU, Australia, 

US), the tipping point, beyond which agencies decide to prohibit a merger or clear it subject to conditions, 

is that the merger is “more likely than not” harmful, although the exact provisions and case law on the 

plausibility of harm differ (OECD, 2016[16]). 

4.2.5. Assessment 

Across OECD jurisdictions, merger control regimes adopt two main tests for assessing the effects of a 

notified merger: (1) a substantial lessening of competition (SLC) or significant impediment to effective 

competition (SIEC) test; and, more rarely, (2) a dominance test, focussing on whether a merger is likely to 

create or strengthen a dominant position. Firstly, they differ in the thresholds they apply to determine 

whether likely harmful effects are sufficiently serious to warrant blocking a merger (OECD, 2002[17]). 

Secondly, an SLC/SIEC test is less centred around structural issues, market definition and market shares 

and rather focusses on the impact of the merger on existing competitive constraints and more broadly 

market-wide equilibrium effects (OECD, 2009[18]), without any need to find the merged entity’s market 

leadership in order to challenge a merger. Under this standard, agencies usually assess if the merged firm 

can profitably raise prices due to the loss of competition between the merged entities (so called “unilateral 

effects”) or if the changes in the market structure brought about by the merger will increase incentives of 

market players to co-ordinate their market strategy (so called “co-ordinated effects”). 

An SLC/SIEC test is indeed more suited to an economics-based approach, putting emphasis on rivalry 

between firms, empirical evidence, and economic analysis rather than on structural issues (OECD, 

2009[18]). It is under an SLC/SIEC test that the EC, for example, recently expanded certain theories of 

harm, intervening in mergers that broadly affected innovation, without specific reference to identified 

product markets or overlapping pipeline products or R&D.27 Generally, a dominance test, especially if 

interpreted as including only single firm dominance as opposed to collective dominance, will allow blocking 

or intervening in fewer anticompetitive mergers than an SLC/SIEC test. For example, a dominance test 

does not inherently extend to co-ordinated effects arising from a merger that enables firms to co-ordinate 

(more easily, more effectively and/or more stably) their behaviour and raise their prices. Also, a dominance 

test will not allow blocking a pre-emptive takeover of a potential entrant by an incumbent that would enable 

firms in oligopolistic markets to raise prices without there being any market leadership (Röller and de la 

Mano, 2006[19]).  

4.2.6. Remedies 

When merger review identifies competition issues, remedies can be proposed by the parties or imposed 

by the authority to address them and clear the transactions subject to conditions. Remedies are 

conventionally classified in 

• Structural, such as divestiture of certain businesses or assets aimed to create or strengthen a 

source of competition to restore or maintain competition in the relevant market. These are one-off 

measures that generally require no continuous monitoring after their implementation. Since they 

fix the competition concern once and for all by reinstating a more competitive market structure, and 

because they are easier to administer for authorities and less costly, these are usually the 

agencies’ preferred option.28 When divestiture is the chosen remedy, depending on the jurisdiction, 
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the buyer is identified upfront at the time of the design of the remedy and before clearance (e.g., 

in the US) or at a later stage, thus after the review procedure (e.g., often in the EU, where fix-it-

first remedies are less common). In the latter case, the authority adopts an initial conditional 

clearance decision and then a second decision approving or rejecting the proposed purchaser. 

When a suitable purchaser is difficult to identify, in many jurisdictions the authority can delay the 

closing of the transaction until it has approved the purchaser.29 

• Behavioural, involving a commitment by the merging parties that constrains their behaviour (e.g., 

by obliging them to grant access to products on equal terms). Such remedies require long-term 

monitoring and reporting obligations. For this reason, authorities consider them as second-best 

options and, even when they are accepted, divestitures still constitute the benchmark measure to 

assess their effectiveness in preserving competition.30 When adopted, they are usually 

accompanied by the appointment of a monitoring trustee to oversee parties’ compliance. With 

specific regards to cross-border merger, in the past, the OECD Competition Committee has 

discussed the advantages of using common trustees, aligning timelines and saving costs to the 

parties (OECD Competition Committee, 2011[20]). Finally, as behavioural remedies might give rise 

to litigation for non-compliance, arbitration clauses are often included, whereby the merged entity 

or interested third parties will submit questions to an arbitration panel and the latter may award 

private law remedies, thus acting as an incentive for compliance. 

The distinction between the two types of remedies is not always so clear-cut. For example, a behavioural 

remedy granting unlimited access to a patent can be very close to a structural remedy.  

Once remedies have been proposed by the authority or the merging parties, they must be accepted by all 

the parties involved. They are usually subject to a comment period or market test, allowing interested 

parties to submit their views. 

4.2.7. Judicial review 

Irrespective on the actual extent of courts’ review, it is important to highlight that the mere existence of the 

possibility to initiate judicial proceedings may to some extent be sufficient to constrain authorities’ action 

(Renshaw and Blockx, 2013[21]), for example against excessively broad interpretations of new legal 

provisions.  

Although very few decisions are challenged before courts,31 trends have changed over time with regards 

to the role of the courts in merger control. Courts have moved from a significant deference to the authorities’ 

technical complex assessments towards a more intense review of merger decisions, including factual 

findings. This has been the case in the EU32 and the UK,33 for instance. 



26    

THE RELATIONSHIP BETWEEN FDI SCREENING AND MERGER CONTROL REVIEWS © OECD 2022 
  

Competition concerns and essential security risks may (and often do) arise independently from each other, 

even if in some cases the same transaction triggers concerns under both mechanisms. Indeed, essential 

security risks may arise from an acquisition of a firm producing a strategic advanced technology, even 

when the latter does not meet the thresholds for merger control. Similarly, in most cases, transactions 

undergoing merger review will not give rise to any essential security threats. 

However, occasionally common concerns may arise under the two review mechanisms. A straightforward 

example is the acquisition of a competitor owning sensitive assets in the defence sector, possibly leading 

to a single-supplier risk.34 Although the number of transactions raising concerns under both review 

mechanisms can be assumed to be fairly limited so far,35 the recent expansion of what is considered 

“strategic” or requiring protection due to the association with essential security interests (e.g., critical 

infrastructure, advanced technology, data, natural resources) and thus subject to essential security 

screening may render parallel reviews under both mechanisms more widespread in the future. 

This section considers the issues at the intersection of both review mechanisms, highlighting common 

concerns and potential risks of tensions, common principles, and the merits of domestic and international 

co-operation. 

5.1. Risks of tensions between the outcomes of national security screening and 

merger control review 

As mentioned in section 4.  above, national security screening and merger control pursue different goals 

and the parallel running of both reviews does not necessarily lead to a risk of conflicts. In fact, their goals 

and remedies are often mutually sustaining, thus the protection of competition also contributes to achieving 

essential security objectives. Leaving antitrust enforcement aside36 and focussing on merger control, 

recent merger decisions have confirmed how both review mechanisms have concerns regarding single-

supplier risks (though sometimes arising under different scenarios and thus not necessarily with regards 

to the same transactions) and thus how competition and essential security goals can be aligned. In a recent 

merger between two providers of national security support services to the U.S. National Security Agency 

(NSA), the U.S. Department of Justice was concerned that the transaction would eliminate the two 

companies’ incentives to bid aggressively against each other for the NSA’s upcoming contract, thus 

“imperil[ing] competition in a market vital to our national security.”37 More broadly, the recent U.S. 

President’s executive order of July 2021 calls for stronger antitrust enforcement in the defence industry, 

implicitly highlighting that mergers leading to the Department of Defence only relying on a small number of 

contractors for critical defence capabilities may pose a threat to essential security interests.38    

5.  Policy issues at the interface of 

FDI screening on grounds of essential 

security and merger control 
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However, while single-supplier risk may be a common concern to the two mechanisms and result in aligned 

goals of both reviews, other circumstances may give rise to tensions between essential security interests 

(e.g., where the implicit or explicit exclusion of certain would-be acquirers leads to less competitive 

markets), and merger control reviews (which aim to prohibit mergers significantly lessening competition 

and clearing transactions that result in efficiencies). Decisions on public interest grounds prohibiting 

mergers, for example, may well run counter pro-competitive interests and block transactions that could be 

efficiency-enhancing.39   

Although it is rarely done, in some jurisdictions essential security risks can be dealt with under the merger 

control review through the use of special provision which allow to balance competition interest with other 

public policy considerations (see section 5.2 below regarding public interest considerations). Beyond these 

cases, merger control rules are sufficiently flexible to allow taking into account the specificities of industries 

related to essential security interests (e.g., barriers to entry, existence of buyer power, product complexity) 

in order not to undermine the latter.40 Yet, considering that FDI screening is often distinct from merger 

control and pursues different objectives in separate proceedings, the risk of tensions cannot be 

underestimated. Given the priority that is accorded to essential security interests, the risk is that essential 

security interests will likely prevail over competition concerns or, if integrated in the same proceedings as 

public interest exceptions, will influence competition enforcement and introduce some form of political 

element in the final decision. This risk of tensions is even more serious when considering that FDI 

screening involves an ever-growing number of sectors beyond defence interests, including critical 

infrastructure, data, communication assets or healthcare (see section 4.1.1 above and Box 2). Such 

expansion may result in more cases where a conflict could arise, thus drawing attention to potential merits 

of identifying forms of co-ordination (see 5.3 below). Limiting these risks require an as clear as possible 

definition of essential security interests, to avoid too broad interpretations.  

5.2. Institutional nexus between FDI screening and merger control 

On the one hand, policy design would benefit from taking into account the possible interaction between 

the two review mechanisms, creating opportunities for co-ordination and balancing. On the other hand, 

merger control and FDI screening pursue distinct autonomous objectives, as highlighted in section 4.  

above.  

These considerations are reflected in the institutional setting. Three main models can be identified across 

OECD jurisdictions: 

• A single authority model, in which the competition authority conducts a holistic review of both 

essential security and competition concerns. This is the case in Poland where the Office of 

Competition and Consumer Protection (UOKiK) also has decision-making powers in relation to FDI 

screening on grounds of public security and, more broadly, public interests.41 Similarly, in Romania, 

FDI screening is inbuilt in merger control and the Romanian Competition Council acts as 

intermediary between the Supreme Council for State Defence (SCSD) and the parties. 

• A dual responsibilities model, in which competition and essential security reviews are conducted 

within the framework of a single procedure by distinct bodies. This was the model adopted in the 

UK before the changes introduced by the National Security and Investment Act 2021. Upon 

issuance of a public interest consideration notice by the Secretary of State, the CMA could examine 

the transaction from both competition and national security angles and reported to the Secretary 

of State on whether it could give rise to a significant lessening of competition as well as on any 

representation received on the public interest involved. Eventually, while it was bound to accept 

the CMA’s findings in respect of competition issues, the Secretary of State was the sole responsible 

for adopting the final decision, blocking or clearing the merger on national security grounds, 

possibly subject to conditions. Similarly, in the EU public security and any other public interest are 
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recognised as legitimate by the EU Merger Regulation and can justify measures adopted by 

member states to block (or impose additional conditions on) mergers cleared at EU level. These 

provisions will apply alongside the newly adopted national FDI screening mechanisms, possibly 

raising conflicts or uncertainties as to the breadth of measures that member states can adopt once 

a merger has been cleared at EU level (Burnside and Kidane, 2022[1]).42 The EU and the UK, 

however, are not the only jurisdictions that explicitly allow(ed) the consideration of public interests 

in merger control reviews. The box below provides a short overview on the consideration of public 

interests in merger control in other OECD jurisdictions. 

• A parallel review model, in which competition and national security concerns are assessed by 

different bodies in separate proceedings under distinct rulesets. This is the model adopted in most 

jurisdictions, such as the U.S., Italy, and France. Following the National Security and Investment 

Act 2021, this is also the new model adopted in the UK, where national security concerns have 

been carved out of the Enterprise Act 2002 and are assessed separately from merger review. Thus, 

competition authorities are responsible for merger review, while, with regards to FDI screening, the 

screening authorities are typically located within ministries or specialised agencies. While this 

choice used to underline the exceptional nature of an intervention in an investment transaction until 

recently, it is increasingly at odds with the high number of individual cases that ministerial 

bureaucracies are confronted with and with the typical function of ministries as entities that prepare 

political decisions rather than administer individual transactions. The material assessment of 

transactions is typically carried out by a much broader spectrum of entities with specialised 

security, industry, and defence expertise. The case assessment can take place in standing 

committees in which these entities are represented or in ad hoc committees whose composition 

depends on the industry sectors concerned by the transaction.  

Box 3. Public interest considerations in merger control 

Several OECD jurisdictions allow public interest considerations beyond the core economic goals of 

competition to be considered in merger assessment, thus potentially resulting in a decision on a merger 

adopted on grounds other than the transaction’s pro-competitive or anti-competitive effects. A recent 

study finds that, while four out of five jurisdictions adopt a predominantly competition-based approach, 

88% of domestic merger regimes incorporate at least one public interest criterion (Reader, 2016[22]), 

although these are rarely used in practice. 

Public interests can take various forms. While some jurisdictions only include general statements in the 

preamble to competition laws, others explicitly include them in the merger assessment criteria that 

competition authorities are required to apply. There is no exhaustive list of public interest considerations 

used by jurisdictions. The concept of public interest can be either general (e.g., ‘legitimate public 

interest’, ‘overriding public interest’, weighting the ‘public benefits’) or specific and narrower, reflecting 

the social, political and economic needs of the country. Specific considerations can refer to a certain 

sector or industry, and are particularly common in the sectors of energy (e.g., ‘security of supply’, ‘stable 

provision of energy’), media (‘plurality of the media’), finance (‘prudential rules’, ‘stability of the financial 

system’) and defence (‘national security’, ‘national defence’). 

However, even when the laws in OECD Member countries allow merger decisions to be based on public 

interest considerations, this rarely occurs in practice.   

Source: (OECD, 2017[23]).  
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When considering the institutional design, the diversity of review mechanisms and the interests involved 

raise the question of who shall take decisions requiring some balancing or arbitrage between competition 

and essential security concerns. Should independent competition authorities consider essential security 

concerns while conducting their competition assessments? Should political bodies such as ministries, 

which change over time and have their own agenda pursuing goals beyond competitive markets, influence 

competition law enforcement, without receiving any advice or guidance from an independent body? Should 

the latter intervene in ongoing competition proceedings, or only be allowed to overrule competition 

authorities’ decisions once their separate independent assessment is concluded?  

On the one hand, the pursuit of (most often) different policy objectives in a single review may seem 

counterintuitive, especially if considering that essential security concerns may arise even when competition 

concerns are not at stake and vice versa (OECD, 2020[7]). Furthermore, competition authorities may lack 

the expertise or the democratic legitimacy to rule on essential security threats, especially when the notion 

of essential security covers additional strategic interests beyond the defence sector, as it is often the case 

today. Different confidentiality requirements, both in the administration and a potential later judicial review 

of a combined decision, may also need to be managed. 

On the other hand, conducting distinct proceedings may add a further layer of burden and complexity on 

businesses that need to notify separate filings and undergo separate reviews, requests for information and 

remedies negotiations with possibly heavy implication on deal execution (Burnside and Kidane, 2022[1]). It 

may also create a risk of conflicting decisions, especially as regards the design of remedies (see 5.6 

below). This makes it necessary to identify circumstances in which some form of co-ordination between 

the authorities in charge of different reviews may be desirable, including on the exchange of information, 

timelines of review and design of remedies (see 5.3 below).  

5.3. The merits of co-operation at domestic and international levels 

5.3.1. National co-operation 

While pursuing different goals in (most often) separate reviews, tensions may arise between the two review 

mechanisms, as noted in section 5.1 above, thus suggesting a reflection on the merits of some form of co-

ordination. Even without considering possible tensions, the expansion of FDI screening on essential 

security grounds, with more jurisdictions requiring mandatory notifications with relatively low thresholds in 

an ever-growing number of sectors, has increased the burden upon firms, which need to notify separate 

filings, respond to separate requests for information and engage in parallel reviews with different 

authorities. Co-ordination may help reduce this burden, not only for firms, but also for public authorities 

that may exchange information rather than conducting parallel reviews with possibly overlapping requests.  

Recent reforms of FDI screening mechanisms recognise the need to co-ordinate this review with existing 

regulatory requirements. For example, following the enactment of the National Security and Investment 

Act (NSI) 2021 in the UK, the Secretary of State can scrutinise and intervene in certain acquisitions that 

may threaten national security, in proceedings that are distinct from merger control. When a transaction 

qualifies for both reviews, on the one hand, “the CMA [Competition and Markets Authority] and the ISU 

[Investment Security Unit] expect to coordinate, as may be appropriate, to manage the interactions 

between the two regimes that may arise in specific cases.”43 On the other hand, “merger parties are 

encouraged to discuss the process and timing of the review of a merger falling within the scope of both 

regimes with the CMA at an early stage.” 

Given the confidentiality of reviews and based on public information, it is difficult to estimate the number 

of transactions that fall under both review mechanisms. However, even beyond such limited cases, the 

possibility of co-operation among FDI and merger control authorities may be helpful on several aspects in 
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which there is a possibility of merger control decisions impinging even slightly and indirectly on security-

related interests and vice-versa: 

• Market definition. For the purposes of competition assessments, defining relevant markets and 

measuring market power may be challenging, especially when dealing with complex products, such 

as in the defence or technology industries. Authorities dealing with essential security interests may 

be better aware, for instance, if two weapon systems serve the same purpose or whether there are 

new tech products in the pipeline. Furthermore, the defence sector is often characterised by 

significant buyer power, given that states are often the only customers and the latter are best placed 

to know whether they procure their supplies locally or globally.  

• Competition assessment. Authorities responsible for essential security interests deal with a 

limited number of markets and are better informed about the presence of barriers to entry. For 

instance, defence or high-technology markets are often characterised by high barriers to entry, not 

only because of the complexity of products but also because public expenditure for certain products 

(e.g., military products) changes significantly over time, thus making entry more or less attractive 

in certain times. 

• Anticompetitive risks. For example, security-related product markets may present specific 

characteristics that affect the risks and likelihood of anticompetitive effects post-merger. In the 

defence industry, the heterogeneous and sophisticated nature of products may reduce the risks of 

co-ordinated effects post-merger, as it may be challenging to reach a common agreement under 

such circumstances. Also, given the frequency at which public authorities procure their supplies, 

with multi-year large contract, the opportunities to conclude an anticompetitive agreement are more 

limited. By contrast, given the limited number of firms and their market power, the risks of unilateral 

effects may be higher. Essential security authorities are well placed to provide their inputs on such 

market specificities. 

• Efficiencies. While merging parties often claim that the transaction will create efficiencies, 

enabling them to deliver better products at lower prices, essential security authorities are well 

placed to confirm whether consolidation is desirable to this aim.  

• Timelines. Investment screening reviews risk delaying the closing of the transaction. First, while 

merger control proceedings have clearly defined timelines, in some cases (namely, many of the 

typically older mechanisms that are regulated in less detail), national security reviews are not 

subject to legally defined and binding timelines (see section 4.1.3 above), thus potentially raising 

uncertainty about the overall execution of the deal. Second, some jurisdictions (e.g., Romania) 

prevent the adoption of a merger control decision before the authority responsible for the 

assessment of essential security concerns has provided its input. While aligning timelines may not 

be necessary when one assessment has no bearing on the other as they pursue different goals, 

co-ordinating timelines may be beneficial when designing remedies. Consistent timeframes for 

review can ensure that remedies are simultaneously reviewed by two authorities.  

• Remedies. Co-ordination of remedies developed under two distinct parallel reviews can help avoid 

potentially conflicting sets of measures imposed on the transaction parties. Even beyond public 

interest regimes, co-ordination between agencies reviewing in parallel the same transactions is 

key to understand which measures should be taken to counteract the anti-competitive effects of 

transactions while preserving the essential security interest at stake. The need for co-ordination 

can arise at all stages of the remedy process; from the decision on which remedy to impose to its 

monitoring for compliance. Potentially conflicting remedies will simply jeopardise both the need to 

preserve competition and to ensure the safeguard of the national interest, 

While co-operation seems often desirable on these aspects, the question is rather how far this should go. 

For example, authorities may face legal issues when exchanging information, as such information sharing 
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may breach confidentiality rules in the absence of specific legal provisions. Some jurisdictions specifically 

regulate this aspect, providing that disclosure of information between public authorities and the authority 

in charge of FDI screening does not amount to a breach of any obligation of confidence.44 Others regulate 

co-operation more broadly, providing that authorities dealing with essential security interests can 

recommend actions to mitigate negative impacts from the assessment of a transaction, can participate in 

discussions, interviews and meetings conducted by antitrust agencies or provide any other additional 

support to the latter.45 Finally, certain jurisdictions have recently introduced specific provisions to facilitate 

the enforcement of the new FDI screening regimes by relying on information received in the framework of 

the more established merger control mechanism.46 

Yet, whether co-operation should go as far as co-ordinating parallel reviews depends on a case-by-case 

assessment, as national security reasons may require a higher degree of autonomy and confidentiality, 

making it inappropriate to align reviews.47 

5.3.2. International co-operation 

Different questions arise, in contrast, when considering co-operation at the international level.  

At present, investment screening takes place almost exclusively within national boundaries with almost no 

trans-border collaboration on individual cases with the exception of the information exchange mechanisms 

established among EU members and intelligence cooperation among some countries’ authorities (see 

Box 4 for details). Only a few jurisdictions explicitly recognise the possibility to co-ordinate and exchange 

information with foreign authorities responsible for FDI screening on essential security grounds.48 

Transactions that may touch upon security interests of more than one country due to subsidiaries or supply 

contracts are potentially reviewed in all concerned jurisdictions in unrelated and uncoordinated procedures 

that follow the respective jurisdictions’ national criteria and assessments. Decisions in individual 

jurisdictions treating the same transaction are not coordinated across borders and apply cumulatively.  

However, the multiplication of FDI screening mechanisms and merger control reviews at the global level 

increases the burden on firms as well as the risks of conflicting reviews and remedies, raising the question 

of whether some international co-operation is warranted.  

Box 4. The EU mechanism for co-operation and information exchange on foreign direct 

investment into the Union 

The Regulation (EU) 2019/452 on the screening of foreign direct investments into the Union has come 

into force in March 2019 and its instruments apply since October 2020. The Regulation responds to the 

particularly deep economic integration within the common market where a broad spectrum of policies 

and practices would undermine the overall effectiveness of screening to safeguard the collective 

security interests of the Union. The Regulation contains a set of rules and mechanisms. Its core and 

main innovation is the establishment of a decentralised information exchange mechanism that requires 

and allows the secure exchange of transaction-specific information among designated contact points in 

each of the 27 Member States and with the European Commission. The exchange also allows for the 

possibility to share comments or opinions with the Member State in which the transaction takes place, 

regardless of whether it is screened in that jurisdiction. Individual screening decisions remain within the 

competence of the screening Member States. The Regulation also sets common standards for 

investment screening in Europe while not obliging Member States to screen investment or defining 

transaction types that must be subject to screening. It also provides for regular exchanges among 

Member States authorities. 
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However, such co-operation is limited to cases in which FDI screening in one member state can affect 

security or public order in another, thus not covering co-operation with foreign merger control authorities. 

In a recent report on the screening of FDI into the EU, the Commission has recognised the need to discuss 

further the interplay between FDI screening and merger control.49  

5.4. Capturing transactions below thresholds and fighting gun jumping 

Sections 4.1.2 and 4.2.2 above provided an overview of the different types of thresholds that FDI screening 

and merger control mechanisms use in order to capture transactions subject to review. However, both 

review mechanisms face two main challenges in this regard: 

• Establishing proxies that allow capturing all transactions that may potentially raise concerns without 

overburdening authorities; and 

• Identifying transactions that the parties unlawfully failed to notify.  

Regarding the first challenge, some legislators have adopted broadly similar solutions under both review 

mechanisms. For example: 

• Some jurisdictions (e.g., Austria50 and France51) have recently lowered the trigger thresholds for 

FDI screening, similarly to what some other jurisdictions (e.g., proposals in the UK for designated 

firms with Strategic Market Status) did or are planning to do to capture transactions that have so 

far not been subject merger control.   

• Some jurisdictions (e.g., the United States, Portugal,52 Germany53) have granted FDI screening 

authorities call-in powers, allowing them, within strict deadlines, to detect transactions that they 

wish to scrutinise and thus call them for review. This approach is similar to some recent proposals 

made to reform merger control regimes in order to capture acquisitions of firms that have not 

triggered mandatory notifications (e.g., proposals in the UK to reform merger control regime 

applying to Strategic Market Status (SMS) firms54). 

With regards to the second challenge, merger control authorities have had recourse to different instruments 

to detect gun jumping, from systematic media monitoring to tip-offs by third parties and competitors, or 

information obtained in subsequent notifications. Interestingly, under FDI screening mechanisms, given 

the importance that detection has for the effectiveness of review mechanisms, some jurisdictions have 

devoted specific resources to seek actively for transactions that have not been notified. For example, 

France55 and the US56 have specialised institutions or staff that gather information and monitor 

transactions that have not been notified but could threaten essential security interests.  

Given such shared concerns, FDI screening and merger control authorities could leverage each other’s 

experience and information gathering to detect non-notified transactions. Austria has made a first move in 

this direction, by requiring, through a recent amendment, that whenever there is a merger notification, the 

federal competition authority will inform the ministry competent for FDI screening.57 

5.5. Transparency and predictability 

Since the enactment of merger regulations, transparency has become a fundamental principle of merger 

control. In 2021, the OECD Council adopted the Recommendation on Transparency and Procedural 

Fairness in Competition Law Enforcement which gives more content to such general principles. It 

recommends adherents to ensure that the legal framework, procedures and deadlines are publicly 

available and authorities are transparent with regards to decisions (i.e., facts, legal basis and sanctions) 

and enforcement priorities. 

https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0465
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0465
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As a general principle, transparency is a multi-faceted concept and include: 

• Codification and publication of rules, to allow individuals to anticipate the obligations and 

implications for them; 

• Information on the interpretation of rules and authorities’ implementation practice, such as 

explanatory notes, guidelines, and statistics; 

• Codification and publication of procedures, including timelines of review; 

• Codification of best practices; 

• Overview of past decisional practice, for instance through annual reports; 

• Consultation of stakeholders on reforms of rules and guidelines. 

Being an established review mechanism in many jurisdictions, most merger control regimes have largely 

reflected such transparency requirements in their rules. Publicly available information on merger control 

often permits determination of (1) any filing deadlines; (2) notification procedures, including the information 

to be provided in the initial filing; (3) any filing fees; (4) review periods; (5) suspensive periods and any 

limits on implementing the transaction prior to clearance; (6) investigative procedures; (7) any deadlines 

that the merging parties, third parties, or the competition agencies must obey during the review period; (8) 

procedures and deadlines for appealing adverse decisions or for challenging a merger; (9) procedural 

rights of merging and third parties; and (10) enforcement procedures pertaining to violations of the merger 

control laws (e.g., failure to notify) or merger review decisions; (11) measures for protecting confidential 

information. 

After acquiring sufficient enforcement experience, competition agencies have often published guidelines 

and interpretative notices on merger analysis and procedures to set clear rules and assist parties in 

handling future mergers. The first merger guidelines of the US DoJ were published in 1968, with the precise 

goal of providing transparency in the standards it applied when reviewing mergers. In the EU, the first draft 

merger notice was proposed in 2002, within a broader merger control reform package. Since then, 

competition authorities have adopted additional guidelines (e.g., on vertical and non-horizontal mergers) 

to enhance transparency. Similarly, most jurisdictions in Latin America58 and Asia-Pacific59 have issued 

merger guidelines. 

With regards to FDI screening mechanisms, the 2009 OECD Recommendation on Guidelines for Recipient 

Country Investment Policies relating to National Security also calls for transparency about regulatory 

objectives and practices. OECD jurisdictions have advanced significantly towards ensuring transparency. 

Newly designed mechanisms mostly contain detailed rules on assessment criteria, procedural rules and 

responsibilities, replacing so-called first-generation mechanisms that lacked such details (OECD, 2021[8]). 

Furthermore, some jurisdictions (e.g., Australia,60 Canada,61 Czech Republic,62 Denmark,63 Germany,64 

Italy65, United States66) have started to reveal non-exhaustive lists of mitigation measures, often in annual 

reports on their screening function.  

However, several OECD Members still have rudimentary FDI screening rulesets in force that include 

unspecific criteria. These mechanisms play a limited role in practice, however. 

As an established review regime, merger control could inform the application of transparency principles to 

FDI screening mechanisms, bearing in mind that they may need to be weighed against the necessity to 

ensure adaptability to different situations and evolution of circumstances over time as well as the 

importance of keeping some sensitive information confidential.  
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5.6. Remedies and mitigation measures 

As noted in sections 4.1.5 and 4.2.6 above, rather than blocking transactions, authorities under both review 

mechanisms often have recourse to remedies or mitigation arrangements addressing the concerns 

identified in the assessment. While these instruments are widely known in merger control, less information 

is available on arrangements adopted under FDI screening mechanisms, as their content is rarely made 

public. 

Having remedies designed under two distinct review mechanisms gives rise to a risk of conflict, in particular 

the risk that they undermine or even contradict each other. Thus, on the one hand, to avoid such risks, co-

operation may be helpful. The few existing agreements signed between competition and FDI screening 

authorities provide for examples of possible co-operation. For example, the MoU signed between the 

Department for Business, Energy and Industrial Strategy (BEIS) and the CMA on the operation of the NSI 

Act 2021 provides for several possibilities: 

• First, a procedural form of co-operation, in which authorities align their review processes, possibly 

requesting extension periods to avoid contradictory or incompatible remedies; 

• Second, a more substantive form of co-operation, in which BEIS and the CMA exchange 

information ahead of time. BEIS will then consider any representations made by the CMA and seek 

advice “where appropriate.” If several arrangements to mitigate risks for essential security interests 

are possible, BEIS will take into account their relative impact on any competition concerns identified 

by the CMA; 

• Third, in case conflicts arise, the MoU provides for a possible solution, by escalating the decision 

up to the hierarchy of both authorities.  

On the other hand, extensive co-operation may not always be possible as the design of remedies under 

the two mechanisms diverges on several aspects: 

• While the process is well established under merger control regimes, formal rules on the scope, 

content, conditions and duration of application of mitigation arrangement under FDI screening are 

rare (OECD, 2020, p. 72[7]). 

• While merging parties often propose the appointment of third-party monitoring trustees to oversee 

compliance with merger control remedies, compliance monitoring of security-related mitigation 

arrangements is often conducted by the same authorities in charge of the review.67 Most recently, 

given the growing cost implications for governments, some jurisdictions have outsourced 

compliance monitoring to third parties.68 While this will assist public authorities in monitoring 

industry-specific complex arrangements, which might be “daunting”,69 third-party compliance 

monitoring seems a delicate choice. 
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Over the past 30 years alone, the number of OECD+5 that have an operational investment screening 

mechanism in place has grown from five to 24, leading to an increase in caseload in many such 

jurisdictions.  

A series of factors have recently triggered significant reforms of FDI screening mechanisms across OECD 

jurisdictions. As detailed in section 2.  above, these include amongst others the emergence of investors 

from jurisdictions that are not traditional allies or partners of advanced economies, or the growing geo-

economic and geo-political assertiveness of some governments and resulting tensions.  

FDI screening mechanisms typically pursue different, though often aligned, objectives than merger control 

reviews. Yet, although mostly autonomous, concerns may arise from the interactions between decisions 

taken under the two review mechanisms when they both apply to a given transaction, especially regarding 

the design of remedies, and may bring a risk of undermining each other. This is particularly the case in 

light of the recent multiplication of screening mechanisms and/or the expansion of their scope to more 

transactions, such as those involving sensitive technologies, data, critical infrastructure, irrespective of 

whether the transaction results in the acquisition of controlling stakes. Besides multiplying the layers of 

complexity, running parallel un-coordinated reviews may have an impact on the timelines of deal execution 

as well as the effectiveness of imposed remedies. 

If jurisdictions decide to maintain or establish separate proceedings that may cumulatively apply, co-

operation at domestic and international level may help address risks of conflicts, for instance by designing 

remedies that do not undermine other policy objectives. Co-operation may also help address common 

concerns by using fewer resources, for example the issue of identifying transactions that the parties 

unlawfully failed to notify. 

Nevertheless, co-operation requires overcoming issues of timelines, confidentiality and sensitivities 

associated with the interests involved. Common principles should inform as much as possible both 

mechanisms, in particular predictability and transparency.  

  

6.  Conclusions 



36    

THE RELATIONSHIP BETWEEN FDI SCREENING AND MERGER CONTROL REVIEWS © OECD 2022 
  

Endnotes 

 
1 (OECD, 2020[7]) has identified several reasons why this policy area has regained attention. These are 

presented further below.  

2 With the only exception of Luxembourg. 

3 However, open investment (and trade) policies may not always be sufficient to ensure market 

contestability. Structural characteristics, such as the inherently local nature of some markets, the non-

tradability of certain products and services, and regulations that are not per se restrictive from a trade or 

investment perspective (e.g., standards and licensing requirements) may protect incumbents from 

competition pressure from actual or likely foreign investments and/or imports even in an open investment 

and trade regime. Similarly, anticompetitive practices may raise barriers to entry and inhibit trade and 

investment; hence the importance, even in open trade and investment regimes to engage in an active 

competition enforcement programme. 

4 These models of the relationships between market structure and incentives to invest do not consider how 

the relationship would change when access to capital market is possible to finance investment in 

innovation. Only if capital markets are imperfect, or if borrowing is difficult or costly, rents from market 

power provide the necessary resources for innovative activities. 

5 The OECD Recommendation on Competition Assessment provides some guidance on how to identify 

competition-restrictive regulations and recognises the importance of amending them. See 

OECD/LEGAL/0455, at https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0455  

6 The recently approved OECD Recommendation on Competitive Neutrality recognises the importance of 

a level-playing field in order to ensure effective competition. see OECD/LEGAL/0462, at 

https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0462.  

7 Given the risks associated with access to certain technology and sensitive data, the traditional criterion 

of large or controlling stakes in the acquired assets loses relevance. Many jurisdictions have lowered the 

thresholds in the acquisition target for the purpose of investment reviews (OECD, 2020, p. 29[7]), and this 

tendency has further accelerated in the context of the Covid-19 pandemic (OECD, 2020[28]; OECD, 

2020[27]). 

8 A snapshot of policies in this regard as of May 2020 is available in (OECD, 2020, p. 81[7]), but policy 

practices have evolved since. 

9 A few European Union Member States have broadened the interests that can be taken into consideration 

explicitly and have included security or public order interests of other EU Member States (Germany, 

 

https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0455
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0455
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0462
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0462
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Lithuania, Slovak Republic) or projects or programmes of Union interest (Germany, Lithuania, Poland, 

Romania, Slovak Republic, Slovenia) as protected interests into their legislation. 

10 Different denominations can be used. The United Kingdom for example distinguishes ‘structural’ and 

‘behavioural’ conditions. Under the categorisation established in the United Kingdom, “Structural conditions 

would apply to the corporate structure of an organisation, including decision-making structures and 

ownership structures. An example might be excluding certain parts of an entity or certain assets from an 

acquisition or requiring government approval of proposed business locations. Behavioural conditions apply 

to the behaviour of people or organisations, for example a regular on-site security inspection or interviews 

with staff. They do not change corporate structures” (cited from United Kingdom Government, Department 

for Business, Energy and Industrial Strategy, Guidance: National Security and Investment Act 2021: 

guidance on compliance and enforcement. 

11 50 U.S. Code § 4565. Authority to review certain mergers, acquisitions, and takeovers, e), (1) states that 

“The actions of the President under paragraph (1) of subsection (d) and the findings of the President under 

paragraph (4) of subsection (d) shall not be subject to judicial review.” 

12 Regulation (EU) 2019/452 of 19 March 2019 establishing a framework for the screening of foreign direct 

investments into the Union, Article 3(5). 

13 See Note of the OECD Secretariat on ‘The objectives of competition law and policy’ prepared for the 

Global Forum on Competition of 10–11 February 2003, www.oecd.org/daf/competition/2486329.pdf. The 

2003 discussion highlighted that among OECD countries, there appears to be a shift away from use of 

competition laws to promote what might be characterised as broad public interest objectives. In contrast, 

public interest objectives continue to be embraced on a fairly widespread basis by developing and 

transitioning countries, particularly in the area of merger control. 

14 See Recommendation of the OECD Council on Merger Review (2005). 

15 Commission, ‘Guidelines on the assessment of horizontal mergers under the Council Regulation on the 

control of concentrations between undertakings’ (EC Horizontal Merger Guidelines) OJ C 31, 5.2.2004, 

para. 8: ‘effective competition brings benefits to consumers, such as low prices, high quality products, a 

wide selection of goods and services, and innovation. Through its control of mergers, the Commission 

prevents mergers that would be likely to deprive customers of these benefits by significantly increasing the 

market power of firms.’ 

16 (US DoJ/FTC, 2010[15]) ‘Horizontal Merger Guidelines’: ‘The unifying theme of these Guidelines is that 

mergers should not be permitted to create, enhance, or entrench market power or to facilitate its exercise. 

For simplicity of exposition, these Guidelines generally refer to all of these effects as enhancing market 

power. A merger enhances market power if it is likely to encourage one or more firms to raise price, reduce 

output, diminish innovation, or otherwise harm customers as a result of diminished competitive constraints 

or incentives.’ It is worth noting that, following an announcement on 18 January 2022, the FTC and the 

DoJ launched a joint public inquiry to review the Horizontal Merger Guidelines. Based on publicly available 

information at the time of writing, it does not seem that the ongoing review foresees changes in the 

consumer welfare standard. 

17 United States v Trans-Missouri Freight Association, US Supreme Court 166, 290 (1897). 

 

https://www.gov.uk/government/publications/national-security-and-investment-act-2021-guidance-on-compliance-and-enforcement/national-security-and-investment-act-2021-guidance-on-compliance-and-enforcement
https://www.gov.uk/government/publications/national-security-and-investment-act-2021-guidance-on-compliance-and-enforcement/national-security-and-investment-act-2021-guidance-on-compliance-and-enforcement
http://www.oecd.org/daf/competition/2486329.pdf
https://www.oecd.org/daf/competition/oecdrecommendationonmergerreview.htm
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18 Council Regulation (EC) 139/2004 on the control of concentrations between undertakings (EUMR) 

[2004] OJ L24/1. The preamble to the EUMR provides that when appraising concentrations, the European 

Commission has to take into account ‘fundamental objectives referred to in Article 2 of the Treaty, including 

that of strengthening the Community’s economic and social cohesion, referred to in Article 130a’. 

19 This requirement is also laid down in the Recommendation of the OECD Council on Merger Review 

(2005), providing that member countries should “use clear and objective criteria to determine whether and 

when a merger must be notified or, in countries without mandatory notification requirements, whether and 

when a merger will qualify for review.” 

20 See for example Austria and Germany. 

21 See for example France regarding transactions in the retail sector or in the French overseas territories. 

22 The disadvantage of criteria based on market shares is that they may require at a very preliminary stage 

a substantive analysis (e.g. market definition) which is usually reserved to the subsequent assessment of 

the transaction (OECD, 2016[24]).  

23 The sectors were such lower notification thresholds applied were: (1) the military and dual-use sector, 

defined by reference to the UK’s Strategic Export Control Lists; (2) computer processing units and firmware 

and (3) certain areas of quantum-based technology. 

24 See Prepared Remarks of Commissioner Noah Joshua Phillips (FTC) “Championing Competition: The 

Role of National Security in Antitrust Enforcement” (8 December 2020). In his speech, he explained that 

the usual assumption on which competition enforcement is based, i.e., that firms pursue profit-

maximisation, may not hold against SOEs, as, for example, they may not pursue recoupment of losses if 

this helps accomplish other public policy goals (e.g., protecting national champions, national security). 

25 See French decision No. 16-D-24 of 8 November 2016 in Altice case, EC in Ineos/Kerling and 

Caterpillar/MWM cases, the Bundeskartellamt in Asklepios Kliniken/Hamburg GmbH/Mariahilf case. 

26 See Recommendation of the OECD Council on Merger Review (2005).  

27 See EC’s decision in Case M.7932 – Dow/DuPont. 

28 See for example US Department of Justice, ‘Assistant Attorney General Makan Delrahim Delivers 

Keynote Address at American Bar Association’s Antitrust Fall Forum’ (16 November 2017); see European 

Commission notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under 

Commission Regulation (EC) No 802/2004. 

29 While this is not common in the US, it is often a solution in the EU. See for example the merger in 

Western Digital/Viviti Technologies, where the number of potential suitable purchasers was limited and its 

identity crucial to ensure the effectiveness of the commitments. 

30 For example, EC’s decision in Case M.7480 Teva/Allergan where the behavioural remedy was also 

accepted because it would eventually lead to a structural change in the market. 
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31 In the EU, a search launched on the CJEU’s website to find cases including a reference to the previous 

or current merger regulations gives only 37 results. These also include minor actions before the EU courts, 

for instance related to rectifications or to the reimbursement of costs for court proceedings. 

32 When the European merger control regime was introduced, it was unclear whether EU courts would 

effectively review in depth the Commission’s application of the new provisions and whether judicial review 

would be sufficiently timely to avoid any harm to the parties in case of victory, given the standstill obligations 

established by the new rules. Despite deference to the Commission’s technical complex economic 

assessment, which has led courts to self-restrain without substituting their own point of view for that of the 

competent authority (see Commission v. Tetra Laval B.V., Opinion of Advocate General Tizzano, in Case 

C-12/03 P EU:C:2004:318, para. 89), EU courts have greatly contributed to shaping EU merger control 

and have recently taken a more active and closer stance in reviewing Commission’s decisions, as 

demonstrated by the recent judgment annulling the Commission’s prohibition of the proposed merger of 

Hutchison 3G UK (Three) and Telefónica UK (O2) (see Case T-399/16, Judgment of the General Court 

(First Chamber, Extended Composition) of 28 May 2020, CK Telecoms UK Investments Ltd v European 

Commission). EU Courts have indeed protected parties’ rights of defence, sanctioning the Commission 

when decisions were not sufficiently motivated to allow effective judicial redress, they have clarified the 

interpretation of new concepts and set the standards of proof (Levy, 2019[25]). To address criticisms of non-

timely interventions, courts have applied fast-track procedures, shortening the duration of appeal 

proceedings. 

33 In the UK, courts have moved towards more intense review of merger decisions, including factual 

findings (Harker, Peyer and Wright, 2011[26])). Early case law showed a high level of deference to the 

competition authority’s findings, in application of the so-called Wednesbury unreasonableness test. 

Subsequent case law, however, seems to acknowledge a more stringent court review (see Carnworth LJ 

in case IBA Health). Following decisions confirmed indeed that the CAT is entitled “acting in a supervisory 

rather than appellate capacity, to determine whether … conclusions are adequately supported by evidence 

… [and] that all material factual considerations have been taken into account” (Unichem v OFT [2005] CAT 

8 [174]).  

34 See case before the Office of Fair Trading (OFT) in General Dynamic/Alvis. The case concerned the 

acquisition of Alvis (active in the design, development and production of armoured fighting vehicles and 

military land systems) by U.S.-based General Dynamics. The United Kingdom’s Ministry of Defence raised 

issues concerning the maintenance of UK’s strategic capabilities, as Alvis was the firm designing British 

Army’s armoured fighting vehicles.  

35 The number of transactions raising national security concerns is small. Thus, although there are no data 

on the number of transactions that have triggered both FDI screening and merger control reviews, this can 

be assumed to be relatively small. 

36 In old cartel cases, authorities found that cartels concluded during war times and involving military goods 

risked raising national security issues, by affecting war production and public procurement of war supplies. 

See for instance United States v. Rintelen, 233 F. 793 (S.D.N.Y. 1916), aff’d sub nom. Lamar v. United 

States, 260 F. 561 (2d Cir. 1919); United States v. Bopp, 237 F. 283 (N.D. Cal. 1916); United States v. 

Bausch & Lomb Optical Co., 34 F. Supp. 267 (S.D.N.Y. 1940).  

37 Complaint, United States v. Booz Allen Hamilton Corp., et al, No. 1:22-cv-01603-CCB, (4d Cir. June 29, 

2022), available at In the Matter of RWJ Barnabas Health and Saint Peter’s Healthcare System, Docket 
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No. 9409 (FTC filed June 2, 2022), available at https://www.justice.gov/opa/press-

release/file/1516576/download. 

38 The order provides for “a review of the state of competition within the defense industrial base, including 

areas where a lack of competition may be of concern and any recommendations for improving the 

solicitation process, consistent with the goal of the Competition in Contracting Act of 1984.” 

39 See case Hytera/Sepura. The CMA found that the relevant merger situation did not raise any competition 

concerns. However, the Secretary of State intervened on national security grounds, obtaining assurance 

that sensitive information and technology would be protected and the undertakings would continue repair 

and maintenance of the radio devices used by the emergency services in the UK. 

40 In the framework of merger control reviews, for example, the presence of barriers to entry in the defence 

industry, the existence of buyer power, often held by defence ministries, the complexity of the products 

involved are all aspects that can be easily considered within existing legal frameworks. Also, claims that a 

merger is crucial to essential security interests may be taken into account as efficiencies. For example, a 

merger leading to increased R&D or allowing the development of better products at lower prices or enabling 

the combination of complementary resources and staff can already be cleared based on efficiencies 

outweighing competitive concerns.  

41 Polish Act of 19 June 2020 on Subsidies on Interest on Bank Loans Granted to Entrepreneurs Affected 

by COVID-19 and on the Simplified Procedure for the Approval of Arrangements in Connection with 

COVID-19. However, Poland also operates a separate FDI screening system under Act of 24 July 2015 

on Control of Certain Investments, which entered into force on 1 October 2015 and was later amended. It 

applies to a list of specific companies active in one of 15 strategic sectors identified in the regulations. An 

unofficial translation of the Act is available in Poland’s notification issued as DAF/INV/RD(2016)1/REV1. 

42 See European Commission, ‘Mergers: Commission finds that Hungary’s veto over the acquisition of 

AEGON’s Hungarian subsidiaries by VIG breached Article 21 of the EU Merger Regulation’ (21 February 

2022), available at: https://ec.europa.eu/commission/presscorner/detail/en/ip_22_1258. 

43 CMA, “Mergers: Guidance on the CMA’s jurisdiction and procedure” (January 2021, as amended on 4 

January 2022). 

44 See section 54 of the UK’s National Security and Investment Act 2021. 

45 Department of Defence, Directive 5000.62, Impact Of Mergers Or Acquisitions Of Major DoD Suppliers 

On DoD Programs (1996), Amended By Dep’t Of Def., DoD Directive 5000.62, Review Of Mergers, 

Acquisitions, Joint Ventures, Investments, And Strategic Alliances Of Major Defense Suppliers On National 

Security And Public Interest (2017). 

46 Austria recently introduced a provision, requiring that all merger control notifications are forwarded to 

the Federal Minister for Digital and Economic affairs competent for FDI assessment. This applies to 

notifications submitted after 10 September 2021. See Austrian Cartel and Competition Law Amendment 

Act 2021 (KaWeRÄG 2021). 

47 For example, in the UK, while the MoU between BEIS and the CMA recognises the opportunity to align 

reviews when transactions are notified to both authorities and when this is “appropriate” and “judged 

 

https://www.justice.gov/opa/press-release/file/1516576/download
https://www.justice.gov/opa/press-release/file/1516576/download
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_1258
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helpful”, it also recognises that “for national security reasons, it may not always be appropriate to align 

review processes.” 

48 Section 54 of the UK’s National Security and Investment Act 2021 provides that “the Secretary of State 

may also disclose such information to an overseas public authority for the purpose of the exercise of 

corresponding functions of overseas public authorities.” Section 721(c) of the Defense Production Act of 

1950 (50 U.S.C. 4565(c)) (as amended by Section 1713 (Information Sharing) of the Foreign Investment 

Risk Review Modernization Act of 2018 (FIRRMA)) also provides for the possibility to exchange information 

with governments of countries that are allies or partners of the United States.  

49 Report from the Commission to the European Parliament and the Council, First Annual Report on the 

screening of foreign direct investments into the Union, 23 November 2021, COM(2021) 714 final.  

50 Federal Act, enacting an Investment Control Act and amending the Foreign Trade Act 2011. 

51 Decree no. 2020-892 of 22 July 2020 temporarily lowering notification thresholds.  

52 Decreto-Lei nº138/2014 of 15 September 2014. 

53 Foreign Trade and Payments Ordinance (Außenwirtschaftsverordnung), section 55 on Scope of 

application of the cross-sectoral assessment (Anwendungsbereich der sektorübergreifenden Prüfung). 

54 CMA, A new pro-competition regime for digital markets, Advice of the Digital Markets Taskforce 

(December 2020), para 4.145. 

55 In France, the Décret 2019-206 du 20 mars 2019 relatif à la gouvernance de la politique de sécurité 

économique, Article 3.II specifically mandates the Service de l'Information Stratégique et à la Sécurité 

Économiques (SISSE) to carry out this role of detection and identification of transactions. 

56 CFIUS has the mandate to establish a process to identify covered transactions for which ‘‘(i) a notice 

under clause (i) of subparagraph (C) or a declaration under clause (v) of that subparagraph is not submitted 

to the Committee; and ‘(ii) information is reasonably available” (FIRRMA, Section 1710 and inserted as 

Section 721(b)(1) of 50 U.S.C. 4565(b)(1)). 

57 Austrian Cartel and Competition Law Amendment Act 2021 (KaWeRÄG 2021). Following this 

information, under the Austrian Investment Control Act 2020, the Ministry of the Economy can initiate 

proceedings ex officio if it considers that a transaction that would require an investment control notification 

was not notified to the Ministry.  

58 Argentina, Brazil, Chile, Colombia, Costa Rica, El Salvador, Mexico, Nicaragua, Panama, Paraguay and 

Peru.   

59 Australia, Chinese Taipei, Hong Kong, China, India, Indonesia, Japan, Korea, New Zealand, the 

Philippines, and Singapore. 

60 Australia has compiled legislation, explanations, guidance notes and annual reports on the website of 

the Australian Foreign Investment Review Board (FIRB). 
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61 See for instance the Annual Report on the Investment Canada Act 2017-2018, p.22, which lists types of 

measures that were “considered or imposed” 

62 Act No. 34/2021. 

63 Bekendtgørelse om Nr.1454. 

64 Außenwirtschaftsverordnung (AWV), § 58a Freigabe eines Erwerbs nach § 55. 

65 https://www.governo.it/it/dipartimenti/dip-il-coordinamento-amministrativo/dica-att-goldenpower/9296  

66 Committee on Foreign Investment in the United States Annual Report to Congress, Calendar Year 2015, 

p.21, which lists only an illustrative subset of measures that were “negotiated and adopted in 2015”. 

67 Several countries (e.g., Australia, Canada, Germany, United States) today allow the delegation of 

monitoring functions regarding mitigation arrangements to independent third parties. However, this is still 

limited and the implications of such delegation raise concerns in some countries (OECD, 2022, p. 28[9]) 

68 Examples of considered practice in Canada are related in the Annual Report 2017-2018 – Investment 

Canada Act. The U.S. and the UK also provide for the possibility of appointing a third-party technical 

assessor to report back on the respect of compliance measures. 

69 Remarks of Assistant Attorney General for National Security John C. Demers at ACI’s Sixth National 

Conference on CFIUS: Compliance and Enforcement (16 July 2020), available at 

https://www.justice.gov/opa/speech/assistant-attorney-general-national-security-john-c-demers-delivers-

keynote-aci-s-sixth.  

 

https://www.governo.it/it/dipartimenti/dip-il-coordinamento-amministrativo/dica-att-goldenpower/9296
https://www.justice.gov/opa/speech/assistant-attorney-general-national-security-john-c-demers-delivers-keynote-aci-s-sixth
https://www.justice.gov/opa/speech/assistant-attorney-general-national-security-john-c-demers-delivers-keynote-aci-s-sixth
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