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FOREWORD

This General Distribution document contains reports by OECD countries presented to the
Committee on Competition Law and Policy in 1996. Depending on the countries, these reports cover the
period 1995, 1996 or both, and for each, the review period is clarified in afootnote. In addition, the annual
report for the Slovak Republic isincluded here.

The compilation of these reports which are made available to the public by individual
governments, are preceded by a summary of main developments highlighting new features in competition
law and policy and recent trends in enforcement practice. Competition policy during the review period
focused once again on the investigation and prosecution of horizontal and vertical restrictions and on the
supervision over mergers which might have anticompetitive effects.
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MAIN DEVELOPMENTSIN COMPETITION POLICY IN 1995 AND 1996

I Summary

Twenty Member countries as well as the European Union and the Slovak Republic submitted
reports on their activities for the period which, globally, covers 1995-1996 years'. All these reports were
presented to the Committee on Competition Law and Policy in 1996°. There were initiatives that resulted
in new competition legidation being passed or coming into force in Australia, New Zealand and United
States; significant amendments to existing competition legislation were made in Denmark, Finland,
France, Greece, Italy, Japan, Korea, Norway, United States and European Union. Three countries
considered introducing changes to existing competition legislation: Germany, Ireland, Sweden. To
facilitate compliance with their law, the United States published guidelines on various aspects of
competition law and policy.

Although deregulation and privatisation have had a great impact on laws, regulation and
procedural rules, all countries were active in enforcement. Efforts were not spared to counter practices
constituting horizontal and vertical restraints on competition. Supervision over mergers which might have
anticompetitive effects continued.

1. Changesto competition laws and policies adopted or envisaged

In Australia, the most significant development was the implementation of an integrated
competition policy package which comprises the Competition Policy Reform Act 1995, three
intergovernmental agreements and State and Territory application legislation. This package included the
creation, on 6 November 1995, of the Australian Competition and Consumer Commission (the
Commission) by merging the Trade Practices Commission and Prices Surveillance Authority, and the
creation of the National Competition Council (the Council). In addition, amendments were introduced to
competition laws notably concerning the competitive conduct rules, the national access regime and prices
oversight. In July 1996, the Commission issued revised merger guidelines explaining how it will enforce
sections 50 (domestic mergers) and 50A (overseas mergers) of the Trade Practices Act.

In Austria, no development was reported in this area.

In Canada, the possible amending of the Canadian Competition Act proceeded during 1995 and
part of 1996 and encompassed a wide range of consultations. Public requests for input gave way to the

1 For some countries, however, the review period is limited to year 1995, while for others, it is
circumbscribed to year 1996. Therefore, the relevant time period is mentioned on top of each country
report.

2. Because they were reviewed by the CLP in 1997, Mexico and Hungary's reports for 1995-1996 will be

compiled in the forthcoming GD document on 1996-1997 period.
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establishment of a consultative panel which examined alternative proposals and produced a report in
March 1996.

In the Czech Republic, no development was reported in this area.

In Denmark, an amendment providing for extended access to appeal cases concerning
concealment of information was passed. In addition a draft of a new Danish Competition Act was
released on August 1st 1995 which, inter alia, combines the principle of prohibition (against
anticompetitive practices) with the principle of control (i.e. on abuse of dominance) by the competition
authority. It envisaged also a“one-stop-shop” principle (a case or an issue is dealt by one single authority
either the Danish authority or the EU Commission).

In Finland, after the accession to the European Union, a technical amendment was made on
provisions of the Act on Competition Restrictipnzertaining to the application of the Act on the
arrangements concerning the primary products of agriculture; another provision was also changed to
oblige competition authorities to assist the European Union in its investigations. In addition, a working
party has been established to consider possible reforms of the Act on Competition Restrictions, notably to
include provisions on merger control.

In France, in 1995, two new texts were adopted concerning public procurement markets aiming
at ensuring that local authorities are adequately informed and at improving transparency of procedures;
they, for the first time, include the concept of the quality of services provided which cannot be dissociated
from the cost of said services. A third text was introduced which focuses on controlling concentrations; it
clarifies the type of information required in the course of the examination procedure. In addition, in 1996,
the Ordinance of 1986 was amended notably to clarify invoicing rules; to prohibit from offering consumer
prices that are abnormally low as compared to production and marketing costs; to liberalise the rules
governing the refusal to sell. In 1995, were also examined the reform of the Government procurement
Code and the opening of the telecommunications market.

In Germany, no development was reported in this area. However, the government has decided
to examine the Act against Restraints of Competition notably to harmonise national law with EU law
whenever necessary with a particular focus on the general ban on horizontal cartels and merger control.
Areas exempted under the ARC have also been reviewed.

In Greece, during 1995, the Greek Competition Act was amended to establish a general merger
control procedure for all sectors of the economy, to provide for granting negative clearance to notified
agreements or decisions, to introduce a new composition for the Competition Committee (it was
reorganised as an independent authority), to broaden the Competition Committee’s powers.

In Ireland, in 1995, an amendment of the 1994 Competition Bill was considered by the
Parliament to give the Competition Authority the power to enforce the Competition Act, including the
capacity to investigate suspected agreements and to institute proceedings in the courts.

In Italy, with the passing of Act n° 52/96 in February 1996, the Antitrust Authority has been
empowered to directly enforce articles 85(1) and 86 of the EC Treaty.

In Japan, in 1995, to enable a more vigorous implementation of the competition policy, the
government sent a Bill to the Diet to amend the Antimonopoly Act so as to strengthen the structure and
the functioning of the Fair Trade Commission. The JFTC revised and released “the Antimonopoly Act



DAFFE/CLP(98)2

Guidelines Concerning the Activities of Trade Associations’ to prevent violation of the Antimonoply Act
by trade associations and to assist them in carrying out appropriate activities.

In Korea, as a follow- up measure to the revision of the Fair Trade Act in December 1994, the
Commission enacted or revised in 1995 the relevant Enforcement Decrees, Guidelines, and Notifications.
The Commission has been pursuing a revision of the "Monopoly Regulation and Fair Trade Act"
(hereinafter, the Fair Trade Act) in order to carry out its advocacy role more efficiently following the
elevation of its status and role to a minister-level government agency. The current revision is also aimed
at playing a role tantamount to its reinforced status and role and at actively participating in international
talks of converging competition policies. The revised Fair Trade Act will be applied to a wider range of
areas, and the provision on "prior consultation” (under Article 63 of the Fair Trade Act, government
ministries are obligated to consult with the Commission prior to new enactment and revisions of their laws
to remove any elements that may restrain competition) will be enforced more effectively. Furthermore,
the Commission will not only correct the laws undergoing revision or being newly enacted, but also
remove or revise anticompetitive elements in the existing laws, decrees, and administrative dispositions.

In Norway, after the coming into force in January 1994 of the new Competition Act, new
provisions were adopted in 1995 which limit market sharing agreements (that may be necessary to make a
seller willing to transfer a property to a new owner, or to protect a buyer or renter from competing
business carried out at a nearby estate) to a period which cannot exceed ten years. Specific provisions
concerning superfluous information were also issued by the Competition Authority.

In New-Zealand, the amendments to the Commerce Act contained in the Commerce
Amendment Act 1996 came into effect on 2 September 1996.

In Portugal, no development was reported in this area.

In Spain, there has been no change in 1995; in 1996, though, a Royal Decree modified the
fundamental structure of the Ministry of Economy and Finance: the Service for the Protection of
Competition is now part of the General Directorate of Economic Policy and protection of Competition.

In Sweden, no amendments were made to the Swedish Competition Act during 1995. However,
several reviews of existing legislation and competitive conditions in Sweden were initiated. The Swedish
Government decided to appoint a governmental commission on the application and functioning of the
Swedish Competition Act. Special attention should be paid to how the so-aat@dimis rule has been
applied so far and to make clear to what extent there is a conflict between the Competition Act and other
legislation, and whether this has led to particular problems from a competition point of view. The
commission should also examine to what extent restrictive practices fall outside the Competition Act and
the experiences that have been gained so far in court from the application of the Competition Act. In the
field of merger control the investigation should, in particular, consider whether the current turnover
threshold of four billion SEK is set at an appropriate level and functioning satisfactorily. It should also
consider the application of the merger rules on concentrative and co-operative joint ventures since the
Competition Act at present makes no distinction in this respect. Finally, according to its directives the
commission should also consider the feasibility of ordering dominant companies to divest in cases where
this would be the only appropriate way of achieving effective competition in a market.

In theUnited-Kingdom, no development was reported in this area.
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In the United States, during the period October 1994 through September 1995, President
Clinton signed on 2 November 1994 the International Antitrust Enforcement Assistance Act (IAEAA).
The new law authorises the Department of Justice and the FTC to negotiate reciprocal assistance
agreements with foreign antitrust authorities, provided those authorities protect law enforcement
information with the same degree of confidentiality accorded in the United States. On March 1995, the
FTC and the Department announced eight major steps to streamline the Hard-Scott-Rodino (HSR)
premerger review process in order to reduce the cost of compliance and make the process quicker and
more efficient. On April 1995, the FTC and the DOJ issued their Antitrust Enforcement Guidelines for
International Operations which articulate the agencies’ resolve to protect both American consumers and
American exporters from anticompetitive restraints where such restraints have direct, substantial and
reasonably foreseeable effects on US commerce. The same month, they also issued Antitrust Guidelines
for the Licensing of Intellectual Property which explains the generally complementary relationship
between the antitrust laws and the laws that protect intellectual property, and the circumstances in which
an attempt to exploit intellectual property rights can raise antitrust concerns.

In the European Union, the Commission adopted in June 1995 a new group exemption relating
to the distribution and servicing of motor vehicles which aims at intensifying competition in the markets
for car and spare parts and guaranteeing consumers the benefits of the internal market. A revised group
exemption for technology transfer agreements came into force on 1 April 1996 which adds a list of
restrictions that are not permitted, the “black” clause which include restrictions on the selling price of the
licensed product, the quantities to be manufactured or sold and restrictions on exploiting competing
technologies. The Commission also published notices on Air Transport and Cross Border Credit
Transfers. Concerning mergers, the revised implementing regulation came into force on 1 march 1995
and four interpretative notices were applied in 1995. They concern the distinction between concentrative
and co-operative joint ventures, the notion of a concentration, of undertakings concerned and the
calculation of turnover.

In the Slovak Republic, no development was reported in this area.

I1. Enforcement of competition laws and policies

In Australia, the Commission considered 149 proposed mergers (compared with 151 in the
previous period) against the concentration thresholds set out in its draft Merger guidelines. It has not
opposed any merger where there has been substantial import competition, recognising the increased
exposure of Australian businesses to global markets. The Commission has also been directing its
attention to mergers that have arisen through privatisation and in deregulating industries. During the
review period, the Commission brought a number of non-merger cases before the Court which resulted in
penalties amounting to A$ 27.8 million; in many other cases, it negotiated settlements on the basis of
undertakings to cease alleged offending conduct or to provide some form of redress. Following the
national competition reforms the workload of the Commission increased over that of its predecessors,
especially in relation to authorisation and exclusive dealing notifications matters.

In Austria, 267 merger cases were filed in 1995, and 221 were announced or registered from
January to August 1996. Since the introduction of merger control in November 1993, no case has led to a
negative decision.

In Canada, the highest fine yet imposed (Can$ 2.5 million) was recorded; it resulted from one
conspiracy charge under section 45(1)(c) of the Competition Act. This case benefited from investigative

10
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co-operation between Canada’s Competition Bureau and the Antitrust Division of the US Department of
Justice, following the co-operation agreement signed in August 1995 between Canada and the US.
Merger activity increased significantly, from 193 over the 1994-1995 fiscal year to 228.

In the Czech Republic, the Ministry of Economic Competition took actions notably against
anticompetitive behaviours engaged by the Czech Pharmaceutical Chamber, the Union of Sugar beet
producers and the Union of Oilseed producers and processors. He was vigilant in the case of regional and
local monopolies for instance, in the case of refusal to supply electricity. In 1995, the Ministry issued 53
decisions approving concentrations; only one was not approved. Most were effected through acquisitions
of control over a company by another.

In Denmark, the Competition Council addressed several horizontal agreements concerning the
petroleum industry, the bacon factories, the cement industry, the professional services. It was vigilant
towards discriminating behaviour/anticompetitive discounts

In Finland, 269 new matters came up in 1995 before the Office of Free Competition ( compared
to 268 in 1994). 36 percent involved horizontal restraints, 25 percent vertical restraints, 22 percent abuse
of a dominant position and 16 per cent competition restrictions concerning public authorities.

In France, in 1995, the Directorate General for Competition, Consumer Affairs and Product
Safety/Quality (DGCCRF) was involved in approximately 200 enquiries, and the Ministry made 42
referrals to the Competition Council. The Directorate General also closely monitored government
procurement contracts. The activity of the Competition Council focused notably on prohibited
agreements, agreements and exchanges of information on prices and profit margins, on barriers to market
entry, on abuse of dominant positions. 536 mergers and acquisition operations were recorded in 1995, of
which 406 involved a European investor. These operations concerned the food and drink sector, the
construction and the communications and the transport sectors, the mining and the manufacturing
industries.

In Germany, during the reporting period, the Bundeskartellamt conducted a number of
proceedings based either exclusively or additionally on the European competition rules. The number of
cartels legalised rose from 258 to 264 (against an increase from 239 to 258 in the 1994-1995 period). The
increase is mostly due to ten cases of purchasing co-operation agreements operated exclusively by small
and medium sized firms. Such co-operation agreements account for some 40 per cent of all legalised
cartels. The year under review saw a decrease in the overall number of notified mergers (1530 in 1995;
620 from January 1996 to end June 1996). This trend can be explained by the declining impact of German
reunification on merger statistics, which are almost back to their 1988 and 1989 levels.

In Greece, during the review period, 114 cases have been notified to the Competition
Committee’s Secretariat. Out of the 114 cases, 90 of them have been handled. On mergers, seven
decisions were issued, and six were positive. For one the decision was negative since it has been
appraised as constituting a significant impediment of competition in the national market.

In Ireland, in 1995, 38 notifications of agreements were made to the Authority; it disposed of
179 notifications and took 70 decisions notably on agreements involving the licensing of copyright in
musical work. 126 mergers were notified to the Minister under the merger Act; one was referred to the
Competition Authority for investigation but none was prohibited.

11
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In Italy, in 1995 and early 1996, the Authority ruled on 47 agreements, 43 cases of abuse of
dominant position and 378 mergers. The Authority also issued 70 opinions to the Bank of Italy and the
Broadcasting and Publishing Authority, and five surveys were conducted in data transmission, electricity
industry, rolling stock, the High speed railway system and the distribution of liquefied petroleum gas for
heating.

In Japan, the Fair Trade Commission investigated in 1995 208 cases of alleged violations of the
Antimonopoly Act. Of these, 84 were brought forward from the preceding year, while 124 were initiated
during this period. On the legal measures, among the 130 cases completed, 25 resulted in formal actions
where orders were given to cease and desist illegal practices. These 25 cases of violations concerned 14
cases of bid-rigging, four cases of price cartels, one case of another type of cartel, four cases of unfair
trade practice and two other cases. Of the legal measures taken, five were applied against trade
associations. In 1995, 3 688 notifications of mergers and transfers of business were filed with the FTC.
In none of these, did the FTC initiated legal action.

In Korea, during the reviewed period, the Commission made great progress in correcting
monopolistic and oligopolistic market structures and undue collaborative acts through the effective
enforcement of competition policy. The strengthening of co-operation with the US, Japan, and France
through annual competition policy consultations is especially noteworthy, as well as the "Competition
Policy Training Program for Developing Nations' which the Commission held in September 1996 to play
the role of a bridgehead between the advanced and devel oping nations.

In Norway, several cases have been investigated, reported to the police by the Competition
authority, appealed and decided by the Supreme court. In one case, the Supreme Court quintupled the
fines imposed by the lower court. An infringement of the prohibition against price-fixing agreements in
the gold and silver market was reported to the police. Several interventions against restrictive agreements
have been carried out and the Authority has intervened in a merger case. The trade agreement in the book
market has been granted a renewed exemption from the prohibition against price fixing agreements on
certain conditions, the main one being that sale of schoolbooks should be excluded from the agreement.
The case was appealed to the Ministry of Government Administration which accepted the exemption
without conditions.

In New-Zealand, from 1 July 1995, there were 76 investigations completed, including those on
hand at the start of the year, leaving 31 on hand at 30 June 1996. During the year which ended on 30 June
1996, the Commission approved the commencement of penalty action in the High Court against two cases
which both related to the North Island meat processing industry. From July 1995 to June 1996 37 merger
applications were registered under the clearance provision and two under the authorisation provision.

In Portugal, from August 1995 to September 1996, 82 cases were investigated by the
Directorate General for Competition and Prices, the mgjority of which (58) originated in complaints.
During the same period, seven cases referred to the Competition Council for final decision. They
concerned: exclusive TV exhibition rights of football matches highlights, licensed by the Football clubs
association to the Portuguese public TV company through an advertising company; selective distribution
in the market for optical material; collusive tendering and tacit price collusion in the market of medicinal
gas; abusive behaviours through price discrimination and foreclosure to distribution in the tobacco market;
collusive tendering in the construction market; abusive behaviour in the market of credit cards, and
horizontal customer alocation in the market for transportation of cash and other means of payment;

12
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exclusive/selective distribution of maize seeds. Since June 1995, the DGCeP examined 25 merger
operations, three of which were still pending in August 1996.

In Spain, the Tribunal for the Protection of Competition has delivered in 1995 judgement on
more than 80 antitrust cases, most of them being horizontal agreements in the sectors of bakeries,
obstetricians, sales of second hand vehicles, game machines and distribution of home appliance. The
Tribunal, also, examined a limited number of cases of abuse of dominant position. In addition, the
Competition Authorities investigated in the distribution of oil products and in the sector of game
machines. Concerning mergers, it is noteworthy mentioning the increase in the number of voluntary
notifications especially of those of acquisitions and control taking operations. The chemical sector was
the most active in this area.

In Sweden, atotal of 23 Competition Authority decisions were appealed to the Stockholm City
Court (court of first instance) and so far the Court has made a judgement in 18 cases. The Market Court
has during the same period taken decisions in five cases. Its consultative role on existing and proposed
public regulations is an important task assigned to the Competition Authority. A total of 117 formal
opinions were submitted to Governmental and public authorities.

In the United Kingdom, details of 1 393 agreements were sent to the OFT in 1995 compared
with 1280in 1994. In 1995, 602 agreements were added to the register (four percent more than in 1994).
The DGFT was able to advise the Secretary of State that 40 agreements (11 percent more than in 1994)
did not contain significant restrictions on competition. 45 new investigations were started, section 36
notices were issued in respect of two investigations and a number of less formal letters of enquiry were
aso sent. In 1995, the OFT received 63 complaints alleging contravention of the Resale Price
Maintenance Act (compared to 34 in 1994). In 10 cases, the DGFT obtained written assurances from
suppliers that they would not seek to impose minimum prices at which dealers could resell their goods.
The DGFT made two monopoly references to the MM C and the MMC published two reports in 1995 one
on the market of video games hardware and software and another on bus services in the north east of
England. On the retail financial services front, the new product and commission disclosure rules of SIB
and the Personal Investment Authority (PIA)came into force for “life products” in January. These rules
have increased the information given to investors about such products. The total number of mergers
considered by the OFT in 1995 rose from 381 in 1994 to 473 in 1995 (a year-on-year increase of around
24 per cent). The total value of assets acquired or bid for in the qualifying merger situations examined by
the OFT in 1995 was £178 billion (1994, £162 billion). Horizontal mergers accounted for 91 percent of
the total number of qualifying cases.

In theUnited States, in FY 1995, the Antitrust Division of the DOJ opened 249 investigations
and filed 84 antitrust cases, both civil and criminal , in federal courts. The Division was a party to 11 US
antitrust cases decided by the federal courts of Appeals, andhfiieds curiae in four Court of Appeal
cases and one Supreme Court case. The Division filed 60 criminal cases against 40 corporations and 32
individuals. The average fine imposed on corporations in FY95 exceeded $1.2 million (in 1992, under
500 000%). The Division opened 227 civil investigations both merger and non-merger and issued 2 029
civil investigative demands. The same year, the Division filed 24 civil complaints and 18 proposed
consent decrees or final judgements. In the non-merger area, the Federal Trade Commission ( FTC)
brought 12 enforcement cases during FY 1995. Eleven were settled by consent agreements; ten concerned
cases of alleged horizontal restraints, including boycotts, market allocation or price fixing, and one
concerned an alleged vertical restraint. One administrative complaint was issued that concerned an
alleged horizontal restraint. During FY 1995, 2 816 proposed mergers and acquisitions were submitted
for review under the notification and filing requirements of the HSR Act (this represents a 20 percent

13
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increase over the previous fiscal year). Fifty-eight second requests were issued by the FTC. The
Commission authorised the staff to seek preliminary injunctions in federal district court to block five
proposed mergers, accepted 30 consent agreements and issued two administrative complaints. A wide
variety of industry were involved, including medical devices, drugs and vaccines, national defence,
computer software, consumer money wire transfer, retail pharmacies and supermarkets.

In the European Union, during 1995 the Commission registered 559 new cases, of these 368
were notifications 145 complaints and 46 cases opened on the Commission’s own initiative. This
represents an increase of 42 percent compared to 1994. Almost half of the increase in new cases, 78, is
attributable to the transfer of cases from the EFTA surveillance authority following the accession of
Sweden, Finland and Austria to the Union. During the year the Commission closed 433 cases, of which
419 were through an informal procedure and 14 by formal decision. During the reviewed period, the
Commission devoted attention notably to restrictions in parallel trade, to restrictions on access to the
markets to new entrants and to abuse of dominant position in secondary product markets. On mergers,
during 1995 the Commission received 114 notifications under the Merger Regulation and took 109 final
decisions. Activity was over 24 percent higher than in the previous year. A total of seven in-depth
(second phase) investigations were completed during the year. As a result of these investigations two
proposed operations, both in the media sector, were prohibited. The remaining five operations were all
cleared two unconditionally the remaining three with conditions designed to remove the competition
problems identified by the Commission. Activity in the first half of 1996 continued to increase with the
Commission taking over 80 decisions by the end of July 1996. These included one prohibition, four
clearances with conditions attached and the decisions to start four further second phase investigations.

In the Sovak Republic, the Antimonopoly Office tackled in 1995 with 116 new cases of
anticompetitive practices, of these there were 39 which could restrict competition and 77 which could be
suspected of abuse of dominant position. During the reviewed period, there were no application for
judicial review of any administrative ruling of the Antimonopoly Office filed before the Supreme Court.

V. Deregulation, privatisation and competition policy

In Australia, the national competition policy package provided principles for systematic
legislation review, competitive neutrality, infrastructure access and structural reform of public
monopolies. The reform package settled in 1995 is an important element in an ongoing reform program
covering the Utility ( electricity, gas), Communications (postal services ; broadcasting;
telecommunications) Transport (waterfront; shipping; airports; aviation; rail) and the Professions sectors.

In Austria, the Federal Ministry for Economic Affairs tried, through deregulation efforts, to
abolish unjustified barriers to entry notably in the air transport and the telecommunication sectors.

In Canada, the electricity sector was an important focus of the Bureau competition advocacy
work. Its submissions incorporated a number of recommendations relating to elements of market structure
and regulation.

In the Czech Republic, the Ministry of Economic Competition endeavoured to introduce some

degree of competition in key sectors of public services, particularly electrical energy and
telecommunications.

14
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In Denmark, the Competition Council continued to attach great importance to the termination of
restrictive practices subject to public regulation and to the application of equal competition between
public and private enterprises on the same market. To strengthen the impact of its recommendations to
the competent the authorities, the Council decided to publish their responses to its recommendations as
well asto publish leaflets concerning competition on markets subject to public regulations.

In Finland, the Office of Free Competition focused in 1995 on the abolishing of competition
distortions caused by state aids and on the activities of public authorities. It intervened on competition
issues related to regulatory amendments, with respect to foodstuff markets, traffic, city planning,
construction and environmental issues. The Office made four regulatory initiatives to different ministries
and issued 63 statements in regulatory matters.

In France, in 1995, the competition authorities focused not only on some sectors (i.e.
telecommunications) but also on competition conditions under which state-owned monopolies diversify.
The Directorate general followed two sets of criteria: i) to clarify and, if necessary, reinforce the rules
governing the provision of a universal service; ii) to keep as broad as possible the scope of application of
competition rules. Mail services, energy and the health care sector were notably reviewed against these
tests.

In Ger many, no development was reported in this area.
In Greece, no development was reported in this area.

In Ireland, in 1995, the Minister for Enterprise and Employment requested the Competition
Authority to undertake a wide-ranging study of competition in the newspaper industry. An interim report
was published concerning the pricing of UK newspapers in Ireland and on the question of dominance. In
addition, the Minister for Transport, Energy and Communications announced the award of a second
mobile telephone licence. He also announced his intention to introduce competition in electricity.

In Italy, from January 1995 to March 1996, the Antitrust Authority issued 31 reports and
opinions to Parliament and the Government aiming at promoting competition in a number of sectors
including Transport and allied services, Telecommunications, Electricity and Natural Gas and
Professional Services aswell.

In Japan, the promotion of deregulation was embodied in the “Deregulation Action
Programme” presented in March 1995 with the objectives of making the Japanese economy fully
integrated into the global economy, and making it an economy based on market mechanisms and the
principle of self-responsibility. The Government notably announced that the system of exemption from
the Antimonopoly Act through individual laws would be reviewed with a view to eliminate them by end
of March 1998.

In Korea, as the government agency in charge of enforcing competition policies, the
Commission has been performing its advocacy role in establishing economic policies by strictly enforcing
Article 63 of the Fair Trade Act and by voicing its opinions at cabinet meetings and economic ministers'
meetings. In 1995, the Commission examined a total of 205 acts and decrees and presented its views on
93 of them. Out of the 93, the Commission's opinions were reflected in 61 of them. Thus, the
Commission is successfully eliminating anticompetitive elements in the enactment and revisions of laws
and decrees throughout the economy. In addition, the enhanced status and role granted to the Korean FTC
in the government (the Chairman has been elevated to ministerial level) signifies that competition policy
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now bears much more significance in the Korean economy and that it has equal weight as other
macroeconomic policies.

In Norway, the Competition authority dealt with deregulation of the state monopoly for wine
and spirits and with several cases in the market of telecommunication.

New Zealand, which places reliance on the Commerce Act 1986 to regulate access to the
facilities of vertically integrated natural monopolies (VINMS), devoted particular attention to the
regulation of Airport authorities, the gas industry, the electricity industry, reforms in generation, in
transmission, reforms of distribution and retailing, the wholesale electricity market, the electricity market
Company, the agricultural marketing arrangements and the quality of regulation.

In Portugal, after the general elections of 1 October 1995, the new government approved in
March 1996 a privatisation programme for 1996/1997, clarifying the goals pursued and the criteria
chosen, as well as setting the priorities for each sector. Among the companies sold during the period
referred to, the most noteworthy cases concerned Cement, Bank, Insurance companies,
Telecommunications, Tobacco manufacturing and the Chemical industry.

In Spain, the Competition Authorities issued reports on regulatory matters concerning various
sectors and notably the sectors of water, energy, transport, telecommunications and cable TV. In addition,
the Tribunal made public its third report on competition where it put forward proposals for legidative
changes in five newly studied sectors: retail banking, ports, distribution of oil products, film industry and
pharmacies.

In Sweden, Parliament decided in 1995 to deregulate the Swedish electricity sector as of
1 January 1996. Drawing on British and Norwegian experiences, a hew system was adopted, which is
based on a strict separation of network services and supply of electricity. The network is considered to be
a natural monopoly, and network services will be strictly regulated. A special regulatory authority has
been established to monitor the supply of these services. Supply of electricity, however, is considered to
be anormal good subject to competition and as such under the competence of the Competition Authority.
The former monopolies of alcoholic beverages in Sweden on manufacturing, exports, imports and
wholesale trade were abolished as from 1 January 1995. However, the monoploy on retail sales to
consumer has been maintained.

In the United Kingdom, regulatory developments concerned mainly the Electricity sector where
there were in 1995 ten take over bids for regiona electricity companies and the Telecommunications
sector where the Oftel published proposals for a new licence condition prohibiting anti-competitive
practices together with deregulatory measures. In addition, progress towards Rail privatisation was
maintained during 1995. Preparations continued for the May 1996 stock market flotation of Railtrack,
which owns and manages the railway infrastructure. The first passenger franchise contracts were awarded
in December, and invitations to tender wereissued for afurther six.

In the United States, the Antitrust Division of the DOJ continued its efforts to promote
competition by filing comments in i) Federal Energy Regulatory Commission proceedings involving
power pooling arrangements and electric transmission access rules; ii) Securities and Exchange
Commission proceedings on new rules governing the execution and price improvement of small ordersin
the NASDAQ stock market; iii) Department of agriculture proceedings relating to the economic effects of
marketing orders for tart cherries; iv) Interstate Commerce Division proceedings involving the
consolidation of major railroads. As part of its Competition advocacy programme, the FTC submitted
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comments or amicus curiae to federal and state entities on competition issues in such areas as
telecommunications, broadcasting, transportation, patents, electric power, funeral establishment and
cemeteries, motor vehicle brokering and health.

In the European Union, throughout 1995 and 1996, the Commission has continued to pursue its
policy of liberalising and opening up to competition certain sectors traditionally subject to monopoly such
as telecommunications, energy, postal services or transport.

In the Slovak Republic, the Antimonopoly Office gave in 1995 its opinion to about 200 drafts of
bill. It also actively participated in the assessment of the privatisation projects of the ongoing
privatisation process which it sees as the most significant tool of deconcentration and demonopolisation.
In the evaluated period, the Office worked out 230 views to privatisation-related drafts.
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AUSTRALIA’

(July 1995 - June 1996)

Executive Summary

The implementation of an integrated national competition policy culminated in the passage of
legisation and the creation, on 6 November 1995, of the Australian Competition and Consumer
Commission (the Commission) and the National Competition Council (the Council). This policy is based
on recommendations of the August 1993 Hilmer Committee Report, a detailed explanation of which was
set out in the preceding Annual Reports presented by Australia.  The momentum of reform has been
maintained by the new Commonwealth Government, which came into office following the general
election held in March 1996.

Enforcement of the national competition statute, the Trade Practices Act 1974, and its
State/Territory counterpart - the Competition Code, is a matter of high priority for the new Commission -
asit was for its predecessor, the Trade Practices Commission. Again, the significance of competition law
in Australia continues to be reflected in the high level of penalties which the Court has been prepared to
impose on firms which contravene the competitive conduct rules in the Trade Practices Act. A feature of
these high penalty awards is that they are often the result of negotiations between the firms involved and
the Commission. This has avoided protracted litigation, with the Court confirming that a lower penalty
can be expected where firms admit the contravention, co-operate in its investigation and avoid full trial.

Throughout 1995-96, the Commission continued to scrutinise a number of significant mergers
and published revised Merger Guidelines. Merger law is once again receiving attention in the media,
predominantly in the context of the financial sector where there is significant debate about the benefits of
bank mergers. It is expected that this will be examined in considerable detail by the Financial System
Inquiry, which was established in June 1996.

Microeconomic reform processes are proceeding in the electricity, gas, telecommunications and
transport sectors of the economy, with major reforms in these and other sectors scheduled for
commencement throughout 1997. The Government also plans major labour market reforms through the
introduction of amendments to the Commonwealth industrial relations legidlation, which are currently
under consideration by Parliament. An important theme of the reforms is an extended application of
competition principlesto labour market arrangements.

l. Changesto competition laws and policiesin Australia
The most significant development during 1995-1996 was the continuing implementation of the

national competition policy package agreed between Australian Governments in April 1995. The national
competition policy package comprises of the Competition Policy Reform Act 1995, three inter-

* The original language of thisreport is English.

19



DAFFE/CLP(98)2

governmental agreements and State and Territory ‘application’ legislation. Last year's Annual Report
presented by Australia explains how these components fit together.

A. Administrative arrangements

The change of Government in March 1996 has not lead to a change of responsibility to the
Commonwealth Parliament for competition policy and law enforcement, which continues with the
Treasury portfolia Policy and enforcement functions are split between the following bodies:

a) the Department of the Treasury, in particular its Competition Policy Branch within the
Structural Policy Division, which advises the Treasurer on competition policy issues
generally;

b) the Australian Competition and Consumer Commission (the Commissien)the
Government's independent competition enforcement body. Its functions also include
adjudicating on authorisation and notification issues, preparing reports, price oversight and
the enforcement of consumer protection laws. As noted above, the Commission now
exercises functions under the legislated access regime;

¢) the National Competition Council (the Council) has an advisory role in the Government's
access and price oversight regimes and may assist governments with legislation review,
competitive neutrality and structural reform issues in accordance with an agreed work
program. The Council is also responsible for advising the Commonwealth Government in
respect of State and Territory Government fulfilment of the requirements necessary to receive
‘competition policy payments’;

d) the Australian Competition Tribunal (the Triburidipars appeals against the Commission’s
authorisation and notification decisions. It also has a review role in respect of Ministerial and
certain Commission decisions under the legislated access regime.

€) the Federal Court of Australia determines whether the Trade Practices Act has been
contravened and determines the appropriate reinetlyis also responsible for enforcing
access arrangements determined under the Trade Practices Act.
B. Recent amendments to Australia’s competition laws
Competitive Conduct Rules
Extended Cover of the Competitive Conduct Rulesto all Business Activity
The competitive conduct rulesin Part IV of the Trade Practices Act have been extended to apply
to the unincorporated sector and to State and Territory government business activities which were
previously outside the coverage of the Act. (Commonwealth government businesses have been subject to

the Act since 1977.) From 21 July 1996, these rules will apply to all business activity irrespective of the
legal form of the business entity or its State or private ownership status.
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The mechanism for extending coverage of these rules necessarily involves both Commonwealth
and State/Territory legislation, because of the division of constitutional powers between different levels of
government in the Australian Federal system. This means that the competitive conduct rules are now
found in:

a) Part IV of the Commonwealth’'s Trade Practices Act, which applies to activities within
Commonwealth legislative competence. This includes the Commonwealth’s business
activities, the activities of ‘corporations’, and the activities of firms engaged in
interstate/overseas trade or commerce, including State/Territory government businesses;

b) Part IV of the Competition Code of each State/Territory, which applies to persons resident,
incorporated, carrying on business within or otherwise connected with the State/Territory
concerned.

Administration of both Commonwealth and State/Territory law is vested in the Commission.
‘Double jeopardy’ provisions prevent dual liability where the laws overlap.

The deadline for the commencement of the Competition Code was 21 July 1996. All
States/Territories, except Western Australia, met this deadline. Although Western Australia’s legislation
was not enacted by 21 July 1996, it is expected to be enacted shortly.

Amendments to the Competitive Conduct Rules

On 17 August 1995, a number of amendments to the competitive conduct rules came into
operation. These were foreshadowed in last year's Annual Report, and included:

a) repealing the specific prohibition against anti-competitive price discrimination (the misuse of
market power provision may still apply to such conduct);

b) extending the competitive conduct rules to the re-supply of services (eg. application of the
resale price maintenance provisions to telecommunications services);

c) extending the notification procedure to third line forcing; and

d) extending the authorisation process to price agreements on goods and resale price
maintenance.

On this date, the Competition Policy Reform Act also amended the exception provision of the
Trade Practices Act (section 51) to improve the transparency of exceptions. New Commonwealth, State
and Territory laws excepting conduct from the Trade Practices Act and the Competition Code must
expressly refer to that legislation. Old exceptions which do not comply with the new transparency
requirement will lapse in three years. Further, exceptions created by regulations will only be effective for
two years. New exceptions will also need to comply with the legislation review principles discussed
below.
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Boycott Laws

The Workplace Relations and Other Legislation Amendment Bill 1996, which has been
introduced into the Commonwealth Parliament, includes provisions that reinstate substantially former
sections 45D and 45E of the Trade Practices Act, as they existed prior to 30 March 1994. If enacted, the
new provisions will prohibit:

a) secondary boycotts which have the purpose of causing a substantial lessening of competition
(covered by the existing section 45D);

b) secondary boycotts which have the purpose and effect of causing substantial loss or damage
to the target of the boycott conduct;

c) primary and secondary boycotts which have the purpose and effect of preventing or
substantially hindering the target of the boycott conduct from engaging in territorial,
interstate or overseas trade or commerce; and

d) a person making an agreement with an organisation of employees for the purposes of
preventing or hindering trade between that person and the target.

Primary or secondary boycotts taken by employees in relation to the terms and conditions of
employment affecting their workplace will be exempted from the new provisions; as will direct industrial

action taken by employees against their employer during ‘bargaining periods’. The Court can also order a

stay of injunction where to do so would facilitate settlement of the boycott dispute by conciliation.

Revised Merger Guidelines

In July 1996, the Commission issued revised Merger Guidelines explaining how it will perform
its functions in relation to sections 50 (domestic mergers), 50A (overseas mergers), 87B (enforceable
undertakings) and 88 (authorisations) of the Trade Practices Act. These guidelines replace the draft

guidelines released in 1992. The key changes include:

a) an additional threshold (in addition to the concentration thresholdin which mergers

are unlikely to be challenged where unrestricted, independent competitive imports account

for more than 10 per cent of the market;

b) a fast track review process where a merger falls within the concentration thresholds;

¢) a discussion of the Commission’s approach to mergers in the non-corporate sector, and the
Commission’s role in reviewing mergers arising from privatisations and deregulating
industries; and

d) clarification of certain matters, including the approach to market definition, section 87B
undertakings and the Commission’s approach to examining efficiency claims.
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New National Access Regime

The national access regime, described in last year's Annual Report, commenced on
6 November 1995.

In ‘network industries’, such as electricity, the emerging pattern is for an industry code to be
developed governing access arrangements within the industry which will form the basis of access
undertakings to the Commission by individual service providers. The Trade Practices Act currently
requires the Commission to undertake multiple public consultation processes in relation to such codes -
one in relation to the access code, if it is necessary to authorise the code, and others in relation to the
access undertakings of individual access providers. Legislation, which was introduced into Parliament on
27 June 1996, will streamline this process by introducing a single industry-wide access code approval
process for ‘network industries’. It is expected that Parliament will consider this legislation later in the
year.

Price Oversight

Amendments to formalise the monitoring functions of the Commission came into force on
6 November 1995. These amendments were outlined in last year’'s Annual Report.

C. Principlesfor futurereforms

Reflecting Australia’s broad approach to competition policy, the inter-governmental
Competition Principles Agreement sets out principles agreed to by the Commonwealth, State and
Territory governments to establish and guide future reforms. Over the past year, considerable progress
was made towards achieving a national approach to the implementation of those principles, which are set
out below.

Legislation Review

Over June and July 1996, the Commonwealth, State and Territory governments each published a
timetable for the review and, where appropriate, reform of all existing legislation that restricts competition

by the year 2000. All legislation is then to be reviewed at least once every 10 years.

The guiding principle in review is that legislation should not restrict competition unless it can be
demonstrated that:

a) the benefits of the restriction to the community as a whole outweigh the costs; and
b) the objectives of the legislation can only be achieved by restricting competition.

Each government will also ensure that proposals for new legislation that restricts competition are
accompanied by evidence that the legislation is consistent with the above principle.

Each government will publish an annual report on its progress towards achieving its timetable
for review.
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Competitive Neutrality

Each government has agreed to abide by principles of competitive neutrality. The objective of
competitive neutrality policy is the elimination of resource allocation distortions arising out of the public
ownership of entities engaged in significant business-like activities: government businesses should not
enjoy any net competitive advantage simply as a result of their public sector ownership. Where cost
effective, competitive neutrality will be applied to government activities which operate user charges for
services that are contestable.

In order to neutralise this advantage, the agreement sets out a number of measures -
corporatisation, imposition of full taxes (or tax equivalents), debt guarantee fees, and imposition of
regulation on an equivalent basis to the private sector. In some instances, pricing principles can be used
instead of these measures. Also over June and July 1996, each government published a policy statement
on competitive neutrality, including an implementation timetable and a complaints mechanism. Each
government will also publish an annual report on the implementation of this principle.

Sructural Reform of Public Monopolies
Each government has agreed to abide by various principles in the reform of public monopolies.

Before introducing competition into a sector traditionally supplied by a public monopaly,
governments have agreed to remove from the public monopoly any responsibility for industry regulation,
and to re-locate industry regulation functions so as to prevent the former monopolist enjoying a regulatory
advantage over itsrivals.

Also, before introducing competition into a market traditionally supplied by a public monopoly,
and before privatising a public monopoly, governments will undertake a review into a range of matters,
including: the appropriate commercia objectives of the business; the merits of separating any natural
monopoly elements from potentially competitive elements of the public monopoly; the merits of
separating potentially competitive elements of the public monopoly; the community service obligations
undertaken by the public monopoly; regulation to be applied to the industry; and ongoing financial
relationships between the owner and the public monopoly. Part Il of this report looks at various
structural reforms which have been undertaken consistent with this principle.

I. Enforcement of competition laws

The primary focus of this Part is the administration of the competitive conduct rulesin the Trade
Practices Act and the Competition Code. This Part also deas with the new infrastructure access
legidation in the Trade Practices Act, and the prices oversight functions of the Commission.

A. Competitive conduct rules

The Trade Practices Act and the Competition Code prohibit mergers and acquisitions which

substantially lessen competition, price fixing and boycotts, misuse of market power, resale price
maintenance and arrangements which substantially lessen competition including exclusive dealing.
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However, except for misuse of market power, immunity from Court action may be available under one of
two administrative procedures.

Under the authorisation procedure, the Commission is empowered to grant immunity when
satisfied that the conduct will be likely to result in a net public benefit. Authorisation may be granted
conditionally or subject to a time limit and may be revoked if there has been a material change of
circumstance. It is a public process involving submissions from interested parties. Except for mergers,
the Commission must publish a draft determination and provide interested parties with the opportunity for
a conference before making a final determination. Under the notification procedure, a party which
notifies exclusive dealing to the Commission obtains automatic immunity when the notice comes into
force, which will continue unless revoked by the Commission.

Commission determinations under both procedures are reviewable by the Tribunal, upon
application. The number of Commission determinations processed in 1995-1996, including those
reviewed by the Tribunal, appear later in Table 4.

Mergers and other Acquisitions

Since January 1993 section 50 of the Trade Practices Act has prohibited mergers and
acquisitions which substantially lessen competition: previously the section had prohibited mergers and
acquisitions which created or enhanced market dominance’. Whilst only the Commission’ may seek an
injunction to prevent a merger which is likely to contravene section 50, after a merger has occurred any
person (including the Commission) may seek divestiture, a declaration or a compensatory award of
damages.

Australia does not operate a pre-merger notification scheme. The previous Government had
issued a discussion paper on whether a form of pre-merger notification should be considered but had not
completed evaluating comments received when it |eft office.

1995-1996 saw 149 proposed mergers considered by the Commission, compared with 151 in the
previous year. A breakdown of the types of mergers considered over the past two years is shown in
Table 1. The Commission reviewed these mergers against the concentration thresholds set out in its draft
Merger Guidelines in order to determine whether it should undertake more detailed investigation. Under
these thresholds, the Commission will further consider mergers where:

a) the merger would result in the merged entity having 40 per cent or more of the market; and

b) the merger would result in the four largest firms having more than 75 per cent of the
market and the merged entity more than 15 per cent of the market;

unless other aspects of the market (eg import competition or barriers to entry) are such as to indicate the
merger would be unlikely to raise competition concerns.
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The revised Merger Guidelines issued by the Commission in July 1996 retain these thresholds.

Table 1. Typesof Acquisitionsand Mergers considered®

1995-96 1994-95

Horizontal 96 115
Vertica 28 20
Changed shareholding 5 5
New entry to market 27 18

Since the merger test was changed in 1993 the Commission has not opposed any merger where
there has been substantial import competition, recognising the increased exposure of Australian businesses
to global markets. The Commission has also been directing its attention to mergers that have arisen
through privatisation and in deregulating industries’. During the year there was significant merger activity
in the banking and wholesale grocery sectors. Details of the numbers of the mergers considered and their
outcome appear in Table 2.

Table 2. Result of Mergers Considered by Commission

1995-96 1094-95

New mergers referred to the Commission 149 151
Considered by the Commission and Foreign Investment Review Board 30 20
Not proceeded with or amended following Commission concern 11 8
Court action 2 2
Authorisation sought 3 1

Where a merger raises competition concerns, options available to the parties include applying
for authorisation or offering the Commission a statutory undertaking under section 87B of the Trade
Practices Act to remove any competition concerns, or both. Undertakings offer the opportunity for a
merger proponent to restructure its proposal so as to address aspects of concern to the Commission®”. The
Commission’s preference is for ‘structural’ undertakings as opposed to ongoing behavioural undertakings,
such as price, quality and service guarantees.

Significant Mergers and Acquisitions
i) Retail banking

On 21 September 1995, the Commission announced that it would not oppose the acquisition of
the West Australian regionaChallenge Bank, by the nationaMestpac Banking Corporation. The
Commission’s assessment of the proposal focused on the effect of the acquisition on competition in
Western Australia, because it considered that consumers and many small businesses could not easily go
interstate for banking requirements. Despite new developments in financial facilities, such as mortgage
securitisation, the Commission took the view that the market should be regarded as one for retail banking
services rather than financial services as a whole. Banks were considered to have certain distinctive
features; for example, were they to raise rates or charges, many consumers could not, or would not, switch
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to other financial institutions for particular services (typically those provided by banks through their
branch network).

Because of the high barriers to entry, the Commission viewed increased concentration in the
banking market with concern. While the acquisition reduced the number of significant banksin WA from
six to five, the remaining regional bank should continue to be a vigorous competitor to the major four
national banks. Even if Westpac acquired Challenge Bank, the unique characteristics of the other regional
bank would continue to provide choice to customers and small business, including farmers, in WA. Inthe
Commission’s view, regional banks, by adding diversity, innovation, closeness to customers and price
competition, play a key role in promoting competition and consumer choice.

i) Pay TV

Pay TV services commenced in early 1995 when Australis Media Pty Ltd started providing
Multipoint Distribution Services (MDS). Pay TV services provided on broadband cable by a joint venture
(Foxtel) between the government owned telecommunications carrier Telstra Corporation and News
Corporation, and also by Optus Vision, based on the second telecommunications carrier Optus
Communications commenced in late 1995. By 1999, it is expected that the Foxtel cable network will pass
guatre million homes and Optus Vision cable network three million. The Optus Vision cable network also
provides telephony services. Both are expected to offer a wider range of broadband services in the future.

The Commission announced on 23 August 1995 that it would not oppose a programming deal
between Foxtel Pay TV and XYZ Entertainment Pty Limited, a potential competitor of Foxtel. XYZ is a
program packaging corporation which produces types of programs (variety, documentaries, children's, and
music) currently distributed as part of the Galaxy package via the Australis delivery system. The deal
essentially involved Foxtel acquiring 50 per cent of XYZ from its current US owners and the exclusive
cable distribution of XYZ's four types of programs on Foxtel's cable network.

The Commission was particularly concerned that this deal closely followed upon another Foxtel
had entered into with Australis in March 1995 for the exclusive cable distribution of Australis programs
and the four XYZ programs. The new deal between Foxtel and XYZ strengthened and replaced the earlier
arrangement with Australis in respect of XYZ programming, removing any potential for competition
between Foxtel and XYZ in the production and distribution of XYZ-genre programs. The Commission
noted, however, that the effect on competition was incremental (rather than substantial) and did not
remove competition in respect of the main drivers of pay TV subscriptions, sports and movies.
Accordingly, it did not challenge the arrangement.

In October 1995 the Commission was advised of the proposed acquisition of Foxtel by Australis.
After extensive inquiries, and conscious that the merger had competition implications not only for pay TV
but also for local telephony and the supply of broadband local access networks, the Commission
announced on 7 February 1996 that it considered the acquisition would contravene the Act because it
would lead to a substantial lessening of competition.
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Authorisation decisions
i) Grocery Wholesaling

On 28 March 1996, the Commission granted an authorisation for independent grocery
wholesaler Davids Limited to acquire grocery wholesaler QIW Limited. This brought an end to a series of
activities (detailed in previous reports), and resulted in the creation of Davids as a ‘fourth force’ in the
wholesale grocery sector; servicing most of the independent supermarket groups and potentially placing
increased competitive pressure on the three major vertically integrated grocery companies.

Davids’ original bid in 1992 for QIW (without authorisation) was blocked when the Attorney-
General obtained an injunction. Subsequently, Davids sought authorisation to acquire another wholesaler
(Composite Buyers Limited) and, upon review, the Tribunal authorised the acquisition because of the net
public benefits flowing from the creation of a ‘fourth force’ comprising the independent operators. At that
time, Davids was, however, unsuccessful in the acquisition, because QIW acquired Composite Buyers.
Davids later sought an authorisation from the Commission to acquire QIW. It was granted and the
Government agreed to lift the injunction.

ii) Joint Venture to Manufacture Sodium Cyanide

In May 1996, the Commission authorised a proposed joint venture for the manufacture of
sodium cyanide and associated exclusive marketing arrangements. Under the proposal, subsidiaries of
DuPont (Australia) Limited and Ticor Limited would form an unincorporated joint venture to manufacture
solid and liquid sodium cyanide at an existing Queensland plant. Sodium cyanide is an essential element
in processing ore for the retrieval of gold.

The Commission noted the industry’s high level of concentration internationally and that two of
the three major international producers of sodium cyanide had significant shares in the Australian
domestic market. The oligopolistic structure of the industry and the undifferentiated nature of the product
have the potential to lead to cooperative arrangements between the major players at the expense of
competition. The Australian market is very close to self-sufficient, with around 90 per cent of domestic
demand satisfied from domestic production.

The market for sodium cyanide is growing and directly related to the production of gold world-
wide. Because of this, the Commission considered it highly likely that demand would increase
substantially over the coming years in response to technological advances and increased gold exploration
and production. It accepted that increased production would satisfy this forecasted demand, otherwise
likely to be satisfied by imports, thereby assisting Australia’s external trade account over the medium to
long term. The Commission accepted this as a substantial benefit to the public. The Commission also
accepted the parties’ contentions that the techniques and technology that would be brought to the joint
venture by DuPont had significant potential to improve the efficiency of the existing operations and to do
SO in such a way as to provide substantial environmental benefits, particularly in decreasing nitrous
oxides, greenhouse gases and solid contaminated waste.
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iii) Paint Manufacturing

On 12 March 1996 the Commission filed proceedings in the Federal Court seeking to restrain the
acquisition by Wattyl Limited of the architectural and decorative paint business of Taubmans, on the
grounds that it would be likely to substantially lessen competition. Two days later the companies offered
an undertaking to the Federal Court not to proceed with the acquisition, pending a hearing of the
Commission’s application for afinal injunction.

In taking action, the Commission particularly took into account that the proposed acquisition
would remove a large competitor from the market and create a high level of concentration in the national
market for the manufacture of architectural and decorative paints (the merged Wattyl/Taubmans entity and
itsmain rival would account for around 90 per cent of paint manufacture by value). The Commission aso
noted high barriers to entry, the extent of vertical arrangements between the paint manufacturers and paint
resellers, and the absence of significant import competition. Ultimately, the Commission concluded that
consumers would be likely to face higher paint prices as aresult of the proposed acquisition.

Subsequently, on 3 April 1996, Wattyl and Taubmans lodged an application for authorisation of
the proposed acquisition. This was denied on the basis that the public benefits did not outweigh the anti-
competitive effects. Wattyl subsequently appealed the decision to the Tribunal but before that matter was
resolved it was announced that Taubmans was to be sold to another party.

iv) AGL Cooper Basin natural gas supply arrangements

In March 1995, the Commission revoked an authorisation granted in 1986 to The Australian Gas
Light Company (AGL) in respect of arrangements for supply from the Cooper Basin Producers in the
State of South Australia, and substituted a new, more limited, authorisation. Under the arrangements the
Cooper Basin producers supply gas extracted from fields in the vicinity of Moomba, South Australia. The
gas AGL purchases is then distributed to users in the State of New South Wales and in the Australian
Capital Territory.

Insofar as they relate to conduct within South Australian borders, the arrangements are protected
from action under the Trade Practices Act by state legislation - the Cooper Basin (Ratification) Act
(CBRA). In practice, however, it is convenient and cost effective for the parties to conduct negotiations
and price arbitrations under the agreements in another state. As the reach and protection of the CBRA
does not extend to other states, in 1986 the parties sought and obtained authorisation from the
Commission for conduct arising under the agreements. This authorisation was granted on the basis that the
anti-competitive detriment was outweighed by public benefits.

In revoking the 1986 authorisation, the Commission identified several material changes of
circumstance (including the increased anti-competitive detriment of the take or pay contract, exclusive
dealing and first right of refusal clauses), which were no longer seen to be outweighed by a public benefit.

On 17 April 1996, the Cooper Basin Producers filed an application with the Australian

Competition Tribunal for a review of the Commission’s decision. The appeal will be heard in March
1997.
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Anti-competitive behaviour
i) Enforcement action by the Commission

The Commission seeks to secure compliance with the rules in the Trade Practices Act and the
Competition Code by bringing suitable cases before the Court in an effort to strike an appropriate balance
between the goals of long term improvement in compliance, deterrent effect and achievement of
compensation or redress. In 1995-1996, penalties amounting to A$27 775 000 have been imposed by the
Federal Court in proceedings brought by the Commission. A summary of the details of those cases (set
out in Table 3) shows that most conduct took place before the higher penalty regime commenced on
21 January 1993, when the maximum penalty for an offence by a corporation increased from A$250 000
to A$ 10 million.

In many other cases the Commission negotiates settlements of matters on the basis of
undertakings to cease alleged offending conduct or to provide some form of redress or compensation for
affected parties. Such undertakings have been enforceable in the Court since 1993 and have again been
used widely and effectively.

The A$20 million penalties imposed in the Brisbane pre-mixed concrete case against the three
major participants and their officers would have been even higher, but for the co-operation they provided
to the Commission, and the fact that much of the conduct occurred before the increased penalty levels
came into operation. None of the companies entered defences in response to the Commission’s assertion
that price fixing and market sharing resulted from more than 50 meetings and regular telephone
conversations. Counsel for the Commission then made submissions to the Court on penalties with the
agreement of the corporate and individual respondents.

The Commission achieved a speedy result in a Victorian retail petroleum price fixing case which
it launched in November 1995. Although the price fixing was alleged to be confined to three sites,
substantial penalties were awarded against a national oil company and a much smaller independent site
operator following settlement discussions. As part of the settlement, the independent site operator stated
it would endeavour to supply discount petrol to country areas in the States of Victoria and New South
Wales, provide access to its terminal for other independents, and distribute and retail petrol in the island
State of Tasmania. The Commission anticipates that the presence of a significant independent sector, and
access to the terminal facility, should lead to greater price competition.

Table 3. General Anti-competitive Provisions - Penalties Imposed

Penalty (A%)

Offence(s) alleged Market Corporation(s)  Individual(s)
Price fixing & market sharing 1989-1994 Brisbane pre-mixed concrete (a) 19 600 000 (a) 350 000
Price fixing 1994-95 Victorian retail petroleum 2675000 100 000
Resal e price maintenance 1992-93 1000 000 40 000
Price fixing 1992-93 Tasmanian wholesale frozen foods 1360 000 185 000
Collusive bidding 1988 Sydney building project (b) 1 000 000 75000
Resale price maintenance 1995-96 National Men'’s clothing 515 000 75 000
Price fixing 1992-93 & market sharing South Aust wholesale chicken meat 500 000
Price fixing 1988-92 South Australian roof tiles 300 000
a Penalties of A$ 500 000 and A$ 30 000 were previously imposed against other companiesand individuas

involved in the arrangements.
b. In addition, restitution of $750 000 was also ordered.
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In one case which has not yet gone to trial, the Commission commenced court action against a
Commonwealth government agency, the Bureau of Meteorology, after complaints from the privatised
New Zealand rival agency (MetService). The Commission claims the Bureau had misused its market
power for anti-competitive purposes contrary to section 46 of the Trade Practices Act; in particular, it
claims that the Bureau refused to supply basic meteorological information to a competitor for the purpose
of deterring entry into the market for specialised meteorological services. It also aleged that the Bureau
has itself provided specialised meteorological services free to newspaper customers for the purpose of
deterring competitive conduct; the information would enable MetService to compile a competing
newspaper service. The Bureau, as an agency of the Commonwealth, is subject to the Trade Practices Act,
except that a pecuniary penalty may not be awarded; accordingly, the Commission is seeking a mandatory
injunction that the Bureau provide information to MetService and an injunction restraining the Bureau
from supplying its specialised services other than on commercial terms.

In another developing matter, the Commission is investigating exclusive TV program supply
arrangements in the Northern Territory and regional Western Australia, where currently only one
commercia broadcaster is licensed in each of those two areas. Plans to license a second commercial
broadcaster in each area are being developed and the Commission is concerned an exclusive supply
arrangement between the incumbent and two major national networks may prevent or inhibit potential
broadcasters from applying for a new licence, thus preserving the current sole status of the incumbents.

While the regional WA broadcaster offered undertakings, the Commission found them unacceptable. The

Northern Territory broadcaster has not yet responded to the Commission’s concerns. The Commission is
also investigating circumstances surrounding the close timing of the signing of both deals and whether the
two national networks involved may have reached any understanding contrary to the general prohibition
on anti-competitive arrangements.

Sgnificant private action

A corporation or natural person may seek an injunction to prevent or require future conduct or
seek an award of damages where loss or damage was suffered as a result of a contravention of the Trade
Practices Act or the Competition Code. One case during the period, involving an attempt to establish a
new professional sporting competition, attracted a very high level of media attention.

News Limited v. Australian Rugby League Limited

Anticipating high levels of revenue from broadcasting rugby league football on pay TV, News
Limited approached clubs from the existing national competition in an effort to gain their services in a
new competition (called Superleague). In 1994 the Australian Rugby League (ARL) became aware of this
attempt by News and asked the clubs to sign a ‘Commitment Agreement’ and later in 1995, a ‘Loyalty
Agreement’. These agreements, which all clubs signed, purported to ensure the clubs exclusively supplied
their services to the ARL for five years.

In 1995, News commenced proceedings in the Federal Court seeking to have the agreements set
aside either because they were a misuse of market power by the ARL, they caused a substantial lessening
of competition in the ‘rugby league market’, or because certain provisions were exclusionary - all
contraventions of the Trade Practices Act.
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The Court, dismissing the action, determined that rugby league football was a sub-market in the
broader sporting entertainment market and that, in a such a large market, there had been no misuse of
market power by the ARL. The agreements were not found to be exclusionary because the clubs and the
ARL are not in competition, nor were the clubs in competition with each other (rather being partners with
the league in competition with other sports). The decision has been appealed and adecision is awaited.

Authorisation decisions and Notifications

The workload of the Commission is increasing following the adoption of the national
competition policy package, which has extended the reach of the Act into previously exempt areas.

Under the national competition policy reforms, the notification process was extended to third
line forcing conduct. This process was used on several occasions. Noteworthy authorisation matters
include the following.

Table4. Adjudication Action - 1995-96 and 1994-95

Tribunal Reviews Authorisations Notifications

1995-96 1994-95 1995-96 1994-95 1995-96 1994-95
Previously under consideration 1 8 17 16 1 2
New applications/notices 3 1 33 22 38 3
Withdrawn 0 5 2 2 0 0
Decided 1 3 22 19 21 4
Unresolved at 30 June 3 1 26 17 18 1

Review of Accreditation System for Advertising Agencies

In 1976, the Commission granted conditional authorisation to the accreditation system, which
was designed to facilitate trading arrangements between advertising agencies and the major media owners.
That decision was ‘appealed’ to the Tribunal and the system was subsequently authorised in 1978 after the
Tribunal requested that the Commission periodically examine the workings of the system.

In January 1995 the Commission commenced a review of the system and, after considering
submissions, was satisfied that a material change of circumstances had occurred in a number of areas
which warranted revocation of the authorisation. On 26 July 1996, the Tribunal upheld the Commission’s
decision revoking the accreditation system for the advertising industry.

Review of Newspaper Distribution Arrangements

The previous report noted that in November 1994 the Tribunal had refused to grant an
authorisation covering proposed new arrangements for newspaper distribution in the State of Victoria. In
its reasons for decision, the Tribunal indicated circumstances had changed significantly since the
authorisation was granted in 1982. Consequently, in 1995 the Commission decided to review the
authorised arrangements in the eastern States and Territories. The Commission has received a large
number of submissions and is currently considering them. The Commonwealth Government intends to
make a submission.
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B. Accessto infrastructure services

The importance of third party access to certain key facilities markets is recognised in the
national competition policy. The notion underlying this regime is that access to certain infrastructure
facilities with natural monopoly or near-monopoly characteristics, such as electricity grids or gas
pipelines, is needed to encourage competition in related markets, such as in electricity or gas production.
Vertical separation is generaly preferable to regulation of access terms and conditions, but for a variety of
reasons vertical separation might not occur, and in these cases regulated provision of third party access
might be appropriate. New Part I11A of the Trade Practices Act establishes a legal regime providing for
third party access to arange of facilities of national importance. The regime provides both voluntary and
mandatory mechanisms for third party access. Further detail can be found in Australia’s 1994-1995
Annual Report.

Under the regime, the Commission cannot compel access to a particular service until the relevant
(Commonwealth, State or Territory) Minister has declared the service. The Council provides advice to the
Minister on whether the service should be declared.

One application for access was received during the year from a national association of tertiary
students effectively seeking establishment by a Commonwealth department of a membership subscription
deduction service with funds to be deducted from financial assistance paid by the Commonwealth to
approved students. The Council recommended that the Commonwealth Treasurer not declare the service
sought for reasons including that the department’s computer facility is not of national significance and
that it was not satisfied that it would be uneconomical for anyone to develop another facility to provide
the service. After considering the Council’s reasons, the Treasurer formed the same view, deciding not to
declare the relevant service. Review of the decision has since been sought in the Tribunal.

C. Priceoversight

In Australia, at the Commonwealth level, the Prices Surveillance Act provides for three forms of
price oversight (not control) - surveillance, monitoring and inquiries.

Price surveillance is a mechanism whereby the Minister can ‘declare’ the goods and services
supplied by particular firms. Currently 26 firms, supplying eight categories of goods and services are
subject to declaration, representing a decline from the 28 firms and 11 categories under surveillance a year
ago. A declared firm is required to notify the Commission in advance of raising the prices of declared
goods and services, and the Commission is then required to indicate whether it supports the proposed
price increase. Firms are not required to comply with the Commission 's recommendations, the system
relying on moral suasion. Since the Act's inception, however, declared firms have on all occasions
followed the pricing body’s recommendations. The outcome of, and (from November 1995) reasons for,
the Commission’s recommendations are placed on the public register.

Under section 27A of the Act, the Commission has the power to monitor prices, costs and profits
within an industry or individual businesses at the discretion of the Minister, and is required to make copies
of monitoring reports available to the public.

By direction of, or with the approval of, the Minister, the Commission can hold public pricing
inquiries and report to the Minister on those inquiries.
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Price oversight of State and Territory government businesses is generally the responsibility of
the particular government concerned. Some States have their own price oversight legislation. These
arrangements will continue as part of the national competition policy, although the Commonwealth
surveillance regime will apply to State and Territory government businesses, where:

a) the State or Territory concerned has agreed; or

b) the Council has, on the request of an Australian government (Commonwealth, State or
Territory), recommended declaration of the business on the basis that the business is not
subject to effective oversight and the Commonwealth has consulted the relevant Minister of
the State or Territory concerned. The details of, and information on, this process are set out
in the inter-governmental Competition Principles Agreement and the Prices Surveillance Act.

Over the year, the Commission, and its predecessor in this area, the Prices Surveillance
Authority, continued to review the need for continued surveillance of particular firms, handing down the
following reports.

Inquiry into Harbour Towage Declarations

Harbour Towage has been subject to surveillance since 1991 and this report was released in
December 1995. Theinquiry found that, in most cases, harbour towage operators enjoy substantial market
power because of inelastic demand and high barriers to entry, economies of scale and geographic factors
which limit competition in the industry. The Commission also found that towage profits were high and
some towage companies may be misusing their market power at a cost to users. On this basis, the
Commission recommended that formal monitoring of harbour towage be applied in the major general and
bulk cargo ports.

Seel Mill Products and Welded Seel Pipes Declarations

Steel mill products and welded steel pipes supplied by the dominant domestic producers in each
sector were declared for prices surveillance in 1986. The inquiry noted that the producers’ market power
was now sufficiently constrained to warrant removal from prices surveillance. In the case of pipes,
competition between suppliers had increased and, because the producer had demonstrated price restraint,
the declaration was subsequently removed.

Petroleum Products Declaration

The four major oil refining/marketing corporations are declared under the Prices Surveillance
Act. On 15 August 1996 the Commission released the report of its inquiry into that declaration. The
Commission recommended that the declaration be revoked during 1997, subject to some market
adjustments occurring which are expected to address the existing market structure problems restraining
competition. The adjustments expected include the growth and spread of direct imports of refined fuel
leading to an increase in the numbers of independent retailers.
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D. Other legidation

In addition to general enforcement functions under the Trade Practices Act, the Commission has
specific statutory reporting powersin relation to pay TV under the Broadcasting Services Act 1992. This
legislation contains a range of licensing and regulatory requirements on broadcasting services within
Australia, including a requirement for the Australian Broadcasting Authority to request a report from the
Commission as to whether the allocation of licences would contravene the merger provision of the Trade
Practices Act and not be authorised under the Trade Practices Act. During the year the Commission
continued to report on these applications covering more than 270 licences.

I1. Implementation of competition policy principles

With a broad approach to competition policy, Australia’s national competition policy extends
beyond the competition law (the competitive conduct rules, infrastructure access and price oversight) to
provide principles for legislation review, competitive neutrality, infrastructure access and structural
reform of public monopolies. These principles guide reform throughout the economy.

Responsibility for reform rests with the Commonwealth, State and Territory governments. The
reform package settled in April 1995 under the auspices of the Council of Australian Governments
(COAG), saw the Commonwealth, States and Territories agree to a reform program covering the
electricity, gas, water and road transport sectors of the economy. As part of that package, the
Commonwealth agreed to provide the States and Territories with competition payments in return for their
adherence to the reform program. The Council is charged with guiding and assessing adherence by the
States and Territories to that program. To date the Council has assessed the policy statements published
by the States and Territories on legislation review, competitive neutrality and application of competition
principles to local government, offering suggestions as to possible improvements.

A. Utility reform
Electricity

In February 1994, the COAG agreed to the establishment of a competitive electricity market in
South-East Australia. The market was originally due to commence on 1 July 1995; however, this has been
delayed, and it is now expected to commence in its first stage (involving the States of Victoria and New
South Wales and the Australian Capital Territory) in early 1997.

The basic characteristics of this competitive market are: generators competing for the right to
supply electricity; open access to the grid for generation (including co-generation and renewables);
customers being free to choose who supplies their electricity; and a short-term forward electricity market,
which will allow participants to fine-tune their risk exposure.

These functions will be set out in the National Electricity Market Code of Conduct, which will
be underpinned by State and Territory legislation and access undertakings of grid operators. The National
Electricity Market Management Company will be responsible for managing the operation of the market
while the National Electricity Code Administrator will be established to administer the Code. Upon
approval of the Code by State and Territory jurisdictions, it will be submitted to the Commission for
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authorisation and implemented in 1997. Structural separation of what were vertically integrated State
electricity utilities has been undertaken. Further details are set out in Part IV - Studies.

Gas

In February 1994, the COAG agreed to implement a package of reforms for the natural gas
industry, including removal of legidative and regulatory barriers to trade, aimed at stimulating a more
competitive framework for the industry with effect from 1 July 1996. A key element to implementation of
the reforms, a code of conduct incorporating a national framework for third party access to supply
networks, is nearing finalisation by the Gas Reform Task Force following a period of public consultation
(including with industry). The code of conduct, and an associated Inter-governmental Agreement, will be
submitted to the COAG for endorsement. The code of conduct and the agreement will be supported in
legislation by each jurisdiction.

B. Communications
Postal services

The Government reaffirmed its commitment to maintaining the public ownership of the national
mail service, Australia Post, and maintaining a universal postal service at a uniform price. From January
1995 additional competition (including reduced reserved services protection) was introduced into the mail
services market. A review of the remaining restrictions on competition will be conducted in 1996-1997.

Broadcasting

The Broadcasting Services Act 1992 contains a range of licensing and regulatory requirements
on broadcasting services within Australia, including cross-media provisions. All commercial radio and
TV broadcasting services, subscription TV broadcasting services and community broadcasting services,
other than national broadcasting services (ie the Australian Broadcasting Corporation and Special
Broadcasting Service), must be individually licensed by the Australian Broadcasting Authority.

The Authority recently completed an inquiry into the content of on-line services to determine the
extent to which on-line services are regulated by the Broadcasting Services Act, and would thereby be
subject to licensing and content regulation. The Authority concluded that on-line service providers need
not be licensed in the same manner as broadcasters due to the point-to-point nature of such services. The
Authority concluded that a self regulatory regime based on a code of practice developed by participantsin
the on-line environment was more appropriate than imposed regulation. To this end it supported the
development of representative industry bodies to develop such a code. It also suggested that effort be
directed toward developing appropriate filter software products and labelling standards to give end users
control over the content to which they are exposed.

The new Government is to review the cross-media provisions of the Broadcasting Services Act.
The review is to determine the most effective means of achieving the public interest objectives of
plurality, diversity and competition. The outcome of the review will have important implications for
Australia’s media market structure.
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The new Government has also indicated its intention to review the implications of the increased
broadcasting capabilities arising from digital broadcasting. The timing of the switch to digita
broadcasting is yet to be announced. The Government has also announced a review of the sixth free to air
TV channel. Presently the sixth analogue channel is reserved for community broadcasting, pending the
outcome of the inquiry. The terms of reference of this inquiry preclude its use for future commercial
broadcasting.

Telecommunications

There are currently two general carriers operating mobile and fixed telecommunications services
(Telstra and Optus) with another carrier operating a mobile telephone service (Vodafone). Other
regulatory features of the telecommunications industry include full resale of network capacity, separation
of the regulatory and operational functions and competitive safeguards. The competitive safeguard
provisions prohibit a dominant carrier from imposing a tariff which in AUSTEL'’s opinion is likely to
materially and adversely affect the development and/or maintenance of commercially sustainable
competition.

The Government has confirmed that the analogue mobile telephone radiocommunications
spectrum used by the Telstra network is to be withdrawn by the year 2000. From 1 July 1997, regulatory
restrictions will be removed allowing other providers to offer mobile telephony services.
Radiocommunications spectrum in the 1800 MHz band will be offered for sale prior to that date.

The Government is committed to the commencement of full and open telecommunications
competition from 1 July 1997. Under the new legislation there will be no restriction on the number of
providers or installers of network infrastructure. Maximum reliance will be placed on general competition
law but with some telecommunications specific market conduct safeguards which will be administered by
the Commission. There will also be a telecommunications specific third party access regime based on the
general Trade Practices Act access regime, under which carriers controlling network facilities will be
required to allow interconnection of other carriers and service providers.

C. Transport
Water front

The Government aims to create an environment which will encourage stevedoring employers
and employees to address waterfront work practices through industrial relations reforms. These reforms
include enacting boycott provisions based on the former sections 45D and 45E of the Trade Practices Act,
ending the union labour monopoly and encouraging enterprise bargaining.

Shipping

The Government gave an election commitment to wind back current cabotage restrictions and
examine the appropriateness of alternative shipping register arrangements. Also, as part of the reform
plan, the Government has introduced a Bill to abolish subsidies available to the shipping industry under
the Ships (Capital Grants) Act 1987 and International Shipping (Australian-resident Seafarers) Grants
Act 1995.
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Airports

The airports owned by the Commonwealth are to be ‘privatised’ through the sale of long term
leases. The Airports Bill 1996 has been introduced to facilitate the sales process and establish a
regulatory regime to protect the public interest. The first tranche of airports to be privatised in 1996-1997
will include Melbourne, Brisbane and Perth. Adelaide airport is expected to be privatised later in 1996-
1997. The privatisation of the Sydney airports is to await the resolution of noise problems at Kingsford-
Smith and the completion of an environmental impact statement at two possible sites for the second
Sydney airport.

Aviation

Other reforms to further open the aviation market to competition are being considered.
Negotiations for a Single Aviation Market with New Zealand have recommenced and more open aviation
arrangements are expected to be in place by 1 November 1996. The Airports Bill 1996 includes measures
to facilitate access to airport services for potential new entrants in the domestic aviation market.
Restrictions placed on international aviation by the current system of air services agreements are to be
reviewed in 1996-97.

Rail

To ensure open access to the interstate rail network for current and potential operators, the
Government intends to negotiate with the States and others over access arrangements, including the
proposed establishment of a National Rail Infrastructure Authority. The Government is also considering
the future operation of the Australian National Railways Commission (AN) in light of its continuing poor
financial performance. This follows a review which examined the commercial performance of AN and
the National Rail Corporation and considered a range of options for the future of AN and its services.

D. Legal profession

The recently released Wilkins Report, issued under the auspices of the COAG, set down
principles for further reform of the legal profession to encourage and guide State and Territory reform
efforts. In addition, it called for further research on proposed reforms, and for the Standing Committee of
Attorneys-General to identify State and Territory legislation not meeting the principles and to work
towards a national framework for the regulation of the legal profession. The principles in the Wilkins
Report should also assist the State and Territory regulation reviews now under way to identify and remove
restrictions on competition where appropriate.

V. Studies

Does Pacific Power have market power?: areport on theimplications for the National
Electricity Market of New South Wales Generation Options

The Industry Commission was requested to undertake a review of the electricity generation
industry in the State of New South Wales to determine the implications for competition of the market
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power that could be exercised by Pacific Power operating as a single entity in that State. The report,
released in August 1995, concludes that Pacific Power has considerable market power and accordingly,
should be divided into at least three independent generation businesses of similar size (with separate
boards, reporting to the appropriate Minister) competing with each other.

Since the release of the report, the New South Wales Government established two new
independent government-owned generation entities, which acquired a total of six coal fired generation
plants previously owned by the incumbent utility, Pacific Power.

Private | nfrastructure Task Force Report

The Economic Planning Advisory Commission (EPAC) was commissioned by the previous
Prime Minister to establish a task force to investigate and report on private sector involvement in the
financing, management and control of public infrastructure. The task force was to focus on: the scope for
future private sector funding; the appropriate form of interaction between government and the private
sector; impediments to efficient private sector involvement; and measures to reduce those impediments.
Submissions from the public were invited and an interim report was publicly released in May 1995. The
final report was released in September 1995.

The EPAC report makes a number of recommendations in three broad areas: establishing best
practice procedures for assessing and managing infrastructure projects; improving intergovernmental
planning and co-ordination of infrastructure expenditure; and improving government accounts pertaining
to infrastructure expenditure and financing.

I mplementing the National Competition Policy: Access and Price Regulation

Following passage of the Competition Policy Reform Act 1995, the Industry Commission
released in November 1995 an information paper on access to essential facilities and prices regulation.
The paper discusses some key issues in implementing the access provisions of the Trade Practices Act,
including: the appropriate scope of a national approach to mandatory access; the establishment of an
appropriate framework for firms to achieve efficient outcomes through commercially negotiated terms and
conditions; and the difficulties facing regulators where it is necessary for them to determine the terms and
conditions of access. The paper also examinesissues likely to arise in implementing prices regulation.

Bureau of Industry Economics (BIE) report on I nternational Benchmarking - Rail Freight

This report, released in December 1995, compares the performance of Australia’s rail freight
industry domestically and against corresponding industries in selected overseas countries. The major
findings were that average Australian freight rates in 1993-94 were well above most North American
systems, particularly for coal and grain rates. However, grain rates were broadly comparable with North
American rates when adjusted for haul length, and for general freight Australia has closed the gap with
world’'s best practice. The BIE’s analysis of standardised operating costs (taking into account Australia’s
much smaller freight tasks and lower traffic densities) also indicated a much smaller gap below world best
practice.
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The BIE report concluded that Australia’s high cost and rate structures can be addressed through
vigorous implementation of competition policy reforms. The most important reforms relate to:
restructuring rail systems to encourage competition; promoting competitive neutrality; allowing third
party access to rail track; adopting commercial pricing policies; prices oversight; introducing direct and
transparent financial support for community service obligations; and removal of regulations that tie the
transportation of commodities to rail.

The Electricity Industry in South Australia

In April 1996, the Industry Commission released its review on the structural arrangements for
the electricity industry in the State of South Australia. It found that the present structure would enable the
government-owned electricity generator, ETSA, to exert market power in the South Australian region of
the national electricity market and would discourage other generators and retailers from entering the
regional market. The Industry Commission recommended a two stage structural separation of ETSA, with
the scope of the second stage subject to more detailed study.

Since the review, the South Australian Government announced the separation of electricity
generation from its currently vertically integrated government-owned utility. Separation of generation
activities into a new government owned corporation will take effect on 1 January 1997.

Industry Commission report on Competitive Tendering and Contracting (CTC) by Public
Sector Agencies

The Industry Commission was requested to prepare a report on the scope for scontracting out by
Commonwealth, State, Territory and local governments, as well as their agencies. The report, which was
tabled in the Parliament on 18 June 1996, found that successful CTC implementation across all three tiers
of government could lead to significant gains to economic and allocative efficiency. The report estimated
net economy-wide gains from CTC somewhere between 0.3 and 1.7 percent of GDP. The report found
that through improved information and management practices CTC can lead to increased public
accountability. The report also identified a number of areas where incorrect CTC practices, or
inappropriate use of CTC, could lead to net negative results (increased costs or reductions in quality).

I ndustry Commission review of the draft Merger Guidelines administered by the Commission

The Industry Commission conducted a review of the Commission’s draft Merger Guidelines,
releasing a report in June 1996. It made a number of suggestions, including that the Commission increase
the level of the concentration thresholds with a view to excluding more mergers from detailed analysis.
The increased use of quantiative measures was encouraged, where the Commission was considering the
potential for market power (eg in respect of barriers to entry). The Industry Commission also suggested
the Commission should be more willing to recognise private efficiency gains and be more cautious in the
use of enforceable undertakings that affect the structure of a market. The Commission has responded to
some of the suggestions in its revised Merger Guidelines. It has also stated that, in 1996-1997, it will
review mergers against both the current concentration thresholds and those suggested by the Industry
Commission.
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I ndustry Commission Stocktake of Progressin Microeconomic Reform

The Industry Commission was asked by the incoming Government in March 1996 to carry out a
stocktake of progress in microeconomic reform. The stocktake, released in July 1996, provides a broad
overview and discussion of the microeconomic reform landscape, pointing to general directions for
reform. It includes recommendations on a wide range of areas, including labour markets, education,
health, community services, industry assistance, the environment, infrastructure, taxation and government
performance. The Government addressed a number of the stocktake’s specific recommendations in the
1996-1997 Budget, and has indicated remaining recommendations will be considered in subsequent

processes.
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Appendix

PUBLICATIONSAND RELEVANT ARTICLES

Australian Competition and Consumer Commission Publications

The ACCC Bulletin is a widely circulated regular publication designed to keep the community
informed of Commission activities and trade practices developments generally. In addition, various ad
hoc guides in various formats (including leaflets for wide distribution) dealing with the Trade Practices
Act or particular aspects of it are published together with major reports and discussion papers.

Other publications released include:

Summaries of the Trade Practices Act and the Prices Surveillance Act (August 1995);

— Guideto Authorisations and Notifications (November 1995);

— Guideto the Access Regime (December 1995);

— edlth Sector Guide (January 1996);

— Small Business Guide (November 1995);

— Revised Merger Guidelines (July 1996).

In addition, the Commission planned to implement an Internet home page from September 1996
with on-line versions of all the Commission’s major guidelines, media releases and other public
statements.

Private Articles

Richard COPP, ‘The economic effects of a decade of merger policy in Australia : suggestions for reform.’
Trade Practices Law Journal 3 (3) September 1995 108-125

Stephen CORONES, ‘Is the adversary process appropriate in restrictive trade practicedusisasan
Business Law Review 24 (1) February 1996 71-75

Henry ERGAS, ‘Competition policy in deregulated industriéster national Business Lawyer 23 (7)
July/August 1995 305-306, 308-310

Robert J. GLANCE, ‘Merging down under : a comparative analysis of Australian and United States
merger guidelines’Cornell International Law Journal 28 (2) Spring 1995 501-523

Jacqueline D. LIPTON, ‘Third line forcing in Australia : current problems and future directitnasle
Practices Law Journal 4 (2) June 1996 77-92
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Timothy JF. MCEVQY, ‘Takeovers and the TPC : the use of interim injunctions in response to alleged
violations of the Trade Practices Act 197@bmpetition And Consumer Law Journal 3 (1)
September 1995 86-98

G.Q. TAPERELL, ‘Competitive conduct rules for telecommunications after 1997: will national

competition law suffice?’Competition And Consumer Law Journal 3 (2) December 1995 165-
198
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AUSTRIA

(1995-1996)

Since Austria’s accession to the European Union and the opening up of Central and Eastern
European Countries, an increase in competition has been experienced in Austrian economy. This is
especially true for companies in the formerly protected sector. Considerable price decreases took place
while companies specialised in parallel imports emerged. The period 1995-1996 was also marked by the
bankruptcy of several important enterprises, which led to increased concentration. The construction,
transport and tourism sectors as well as producers of foodstuffs were as much affected as manufacturers of
consumer goods.

Enfor cement of competition laws and policies

Action against anti-competitive practices, including agreements and abuses of dominant
positions

a) Summary of activities

Statistical overview

November 1995 -
September 1996

Proceedings on horizontal agreements 13
Abuse of a dominant position 7
Decisions of the cartel high court on abuse of a dominant position 2
Total number of notified (exempted) cartels 25
of which petty cartels 6
Notified vertical agreements 1200
Notified non-binding recommendations of associations 60

b) Description of cases
1. Cartels / horizontal restrictions

Cartel procedures in Austria usually consist of three phases:

* The original language of this report is English.
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-- Application to the Cartel Court; The legal parties may comment within four weeks.
Thereafter the Cartel Court requests the Joint Committee on Cartel Matters to give an
opinion in the respective cartel case.

-- Itisthen - within a period of 3 months - the duty of the Joint Committee on Cartel Mattersto
examine and finally confirm or deny the "economic justification" of the planned cartel.

-- The cartel court passes adecision.

An application, filed by two Austrian trade associations of different sectors with diverging
interests, is currently in phase 1. In detail, the problem consists of a percentage fixation of licence fees of
one association in relation to entrance fees of the other association.

Currently eight cartel procedures in phase 2 are being dealt with, all dealing with the
prolongation of existing cartel agreements. As already mentioned in the preceding annual report on
competition policy, only non hard core cartels are concerned.

One cartel was cancelled, another one was transformed into a vertical agreement. In the
forwarding sector the cartel court established the existence of a cartel of minor importance for cargoes
with amarket share of only about 1.5 percent of domestic freight traffic.

With regard to a non - competition clause with excessive duration in the sales contract concluded
by a major Austrian producer of building materials with a small producer, the Joint Committee on Cartel
Matters gave a negative opinion as the buyer was not willing to reduce the duration of the respective
clause to a maximum of three years.

The cases in the sector of waste disposal mentioned in the latest competition report have not
come to a conclusion; the ARA system was qualified as a cartel - as was the case with the Dual Systemin
Germany. Changes in the legal framework of waste disposa ("Abfallwirtschaftsgesetz') require a
revaluation of pending cases.

A disposal system for car starter batteries was regarded as complying with the cartel law, since
ancillary restraints to competition flanking the per se neutral agreements are necessary for the

implementation of the whole agreement and appear to be the least severe means in attaining these
objectives.

A market information system for purchase and sale of waste paper has been released for another
three years.

In recent years the number of cartels notified to the cartel court fell by more than 50 percent to
25 cartels, of which six represent petty cartels.

2. Vertical agreements

According to the Austrian cartel law, the binding enterprise is obliged to report vertica
agreements to the cartel court. The cartel court has no power to examine the contracts itself, but hasto rely

on the application of the legal parties.

These provisions were introduced with the 1993 amendment to the cartel law.

46



DAFFE/CLP(98)2

Since then about 1 200 vertical agreements were notified to the cartel court, amongst which were
franchising agreements, exclusive purchasing agreements and exclusive distribution agreements. Up to
now two agreements were blocked, in about 40 cases the proceedings ended in modifications of the
relevant contracts.

Moreover about ten proceedings were brought to court according to the provisions of cartel law
section 8a, which treats applications of ascertainment whether a matter is subject to the cartel law. All but
two cases were concluded with the decision that the contracts examined were subject to the cartel law.

The case of the Benetton distribution agreements is still pending. Benetton maintains that no
restrictive clauses (such as exclusive dedership, obligation to respect non- binding price
recommendations) are imposed on their distributors.

The cartel court itself initiated about ten proceedings on the basis of non reporting of vertical
distribution agreements.

3. Non-hinding recommendations of associations

Horizontal non-binding price recommendations and calculation schemes might have the same
effects as price cartels. Thus they are subject to compulsory natification and control of abusive practices.
Up to now the majority of cases have fallen within the framework of EC - competition law as defined by
the Court of Justice.

In two cases the court stated that they were not non - binding and thus were subject to the
provisions of cartels of recommendations. These concerned a recommendation of the trade association of
film distributors and a recommendation of an association of manufacturers of sports goods.

Furthermore three requests for ascertainment whether the matters were subject to the cartel law
(Section. 8a cartel law) were made, as recommendations were issued without prior notification.

At present around 60 non-binding recommendations have been notified to the cartel court.

4. Abuse of adominant position

During the period under review (November 1995 until September 1996) seven cases were
initiated or decided in the first or second instance.

5. Decisions of the cartel high court

The cartel high court had to deal with a complaint filed by a producer of small aeroplanes and a
producer of small aeroplane- engines against Austro Control GmbH an enterprise in charge of the
technical licensing of aeroplanes. The former federal aviation authority was privatised some years ago.
Since then prices, determined by a decree of the Federal Ministry for Science, Transport and the Arts,
have risen considerably. As these services of Austro Control have the character of acts of state, the cartel
high court confirmed the ruling of the cartel court to dismiss the case on grounds of non - applicability of
the cartel law.
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An appeal lodged by a legal party against a decision of the cartel court concerning the nation-
wide recycling system ARA was dismissed by the cartel high court. The cartel high court did not consent
to the allegation that the trusteeship agreement within the ARA system between licensees, disposal
associations, and sectoral recycling companies was an abuse of terms.

6. Non - appealable decisions of the cartel court

Concerning an alleged abuse of a dominant position by a manufacturer of car starter batteries by
refusal to supply a car accessory’s retailer depicted in the previous report the court could not decide the
point at issue. As the plaintiff did not provide further information the cartel court could not decide in the
case itself and the case was referred to the public prosecutor’s office which has investigatory powers. The
caseis till pending.

In the case of a supplier of liquid gas allegedly abusing its dominant position by an exclusive
purchasing agreement mentioned in last years report, the cartel court held that a linkage of a sales
agreement of atank for liquid fuel gas with an exclusive purchasing agreement for the supply of gas for a
period of 5 years does not constitute an abuse. An appeal was made.

A proceeding in respect of a small tobacconist running his business in a train station vs. the
Austrian Railways as owner of the premises is still at an early stage. The tobacconist maintains that the
Austrian Railways, privatised recently, raised prices for rents for shops at train stations to about twice the
price before privatisation. Although only one specific tobacconist is complaining, the decision will be
taken asjuridical precedent.

A soda producing subsidiary of Solvay, one of Europe’s largest producer of salt, complained
about alleged monopoly price - practices of the Austrian salt producing monopoly. It is worth noting, that
Solvay and the Austrian salt producing monopoly are in strong rivalry in the trade of salt. Furthermore the
latter will be privatised in the near future and Solvay is a potential buyer.

The case arousing most public interest during the time under review is definitely the complaint
of a middle sized newspaper publisher against the largest newspaper publisher in Austria about abusive
refusal of access to its distribution system. The largest newspaper publisher, in which a large German
newspaper publisher has a significant interest, disposes exclusively of a house to house distribution
system. The plaintiff regards the distribution system as an essentia facility and argues, that a parallel
distribution system cannot be set up at acceptable prices. Moreover questions were raised about the rivary
of these publishers newspapers as well as the maximum capacity of the house to house distribution
system.

A second point concerned the practice of offering combined advertisements in the two
newspapers of the dominating publisher at avery low price, which was seen as predatory pricing practice.
The cartel high court decided in a temporary injunction, that the dominant publisher has to stick to the
price level of 1st January 1995.

The members of the Joint Committee on Cartel Matters published diverging opinions. The

Cartel Court interrupted the proceedings and requested the European Court of Justice for a preliminary
ruling.
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Mergers

In 1995, 267 merger cases were filed. From January to August 1996, 221 cases were announced
or registered (announcements and registrations in aratio of approximately 1-2).

The mergers concerned various economic sectors as follows:

1995 Jan. - Aug 1996

manufacturing, building 97 89
construction, building materials, real estate,

waste management 48 50
energy 11 13
co-operatives 10 5
media 12 17
trade and commerce 28 15
banks 9 6
insurance, various services 44 22
hotels, tourism 8 4
Total 267 221

(The table shows horizontal mergers (the majority of cases) aswell as vertical mergers.)

Since the introduction of merger control in November 1993 no case led to a negative decision. In
1995 and 1996 (January to August) about 50 applications were lodged with the cartel court by the legal
parties, especially concerning detailed descriptions of markets, market shares, ownership or a possible
excess of turnover thresholds.

a) Vetropack

The Austrian subsidiary of the Swiss company Vetropack, specialised in the production of glass
packings, bought Straza AG, the Croatian producer of glass packing. Vetropack has a turnover of
ATS 1.3 hillion in Austria and thus a market share of more than 70 percent. The consolidated turnover of
Straza AG is about ATS 700 m, about half of which is sold via an Austrian subsidiary of Straza,
nonetheless only 1.5 percent of its turnover remain in Austria, the remaining 98.5 percent being exported.
This percentage was checked. Despite the high market share of Vetropack and the potential competition
from Straza the merger was not blocked, as there are according to customers no barriers to trade for the
standardised production of glass packings and Vetropack has to be considered small in comparison with
German, Italian or French producers.

b) EC-Merger-Control cases affecting the Austrian market
Billa-Rewe

Serious concerns were raised about the merger of the retail chain Billa with Rewe, a German
retail chain for food. Billais the market leader of the Austrian food retail market with a market share of
28 percent and a turnover of about ATS 50 billion Rewe is the second largest German food retail group
with a turnover of about ATS 140 billion. This merger was notified to the European Commission.
Although both companies were active in different regional markets, the purchasing power of both
companies rose considerably. The turnover of the new conglomerate will be more than twice as much as
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the whole Austrian food retail market. Austrian producers of food have rather small production capacities
adapted to the Austrian food market, thus some of them will not be able to supply such large companies.
Therefore the possibility of substitution of demand for the Austrian food industry was considerably
decreased. However, the European Commission examined the combined market share for the Austrian as
well as the German market and found no considerable increase in market power.

Therole of competition authoritiesin the formulation and implementation of other policies
a) Deregulation

A main issue of competition advocacy is the abolition of unjustified barriers to entry by
deregulation.

There have been several activities organised by the Federal Ministry for Economic Affairs
concerning the attractiveness of Austria as a business location. The regulatory framework was found to be
one of the most important criteria for founding an establishment. In connection with the globalisation of
the markets and the creation of the internal market, the competition of business sites became more and
more a competition of the regulatory systems.

It is said that the licensing procedures for business sites and admission of newcomers take too
long. Together with other bureaucratic obstacles, e.g. strict qualification requirements for entering and
switching the branch of a business, business performance is hindered. This is a result of split
competencies between the federal government ("Bund”, e.g. approval under the Austrian industrial code,
approvals under the Water Act) and the provinces ("Lander", e.g. approvals under the different Building
Acts and Nature Preservation Acts). Another problem is the codecision of e.g. different ministries, which
slows down the decision making process.

The efforts to simplify business law were intensified in recent years, as all the activities of
different institutions in Austria e.g. public bodies in "Bund" and "La&nder" ( e.g. a project within one local
district brought a concentration of different administrative procedures - a project worth copying ), social
partners, but also activities in the European Union (Molitor Group, Ciampi-Report, SLIM-Initiative)
show.

The "Commission for the Simplification of the Business Law" was installed by the Minister for
Economic Affairs in fall 1995, especially to present a solution for the above mentioned problems. The aim
of this group is to examine the impact of different regulations on the competitiveness of the Austrian
economy and to improve employment. The following topics should be dealt with both in quantitative and
gualitative respects:

-- Elimination of superfluous rules and regulations

-- Areas which could be the subject of a codification

-- The potential for deregulation and presentation of concrete drafts for amendments of law,
especially with the aim of simplification of approval procedures

A final report including a statement on the proposal for an amendment of the Austrian industrial
code should be finished in fall 1996 to be submitted to parliamentary discussions shortly.
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b) Air transport

The trend towards co-operation between carriers continued in this period with code-share as the
most often used framework. It is still unclear to authorities whether this sort of co-operation is
undercutting competition or - quite the opposite - whether this is the way by which competition of
networks can be made effective. Authorities generally believe the latter is true and therefore favour such
co-operationsin general.

The EU - liberalisation of ground handling services seems to be the most substantial progress
having been achieved in this period, even if it should be borne in mind that the full impact of the said EU -
directive will not be felt before the year 2003.

During the legislation process it has become obvious that competition policy is - at least in the
short run - harmful to the interest of organised labour and that only by building in safeguards - such as
long transition periods - deregulation can materialise.

Different opinions exist on how to deal with natural monopolies such as airports. whether to
regulate them tightly (by cost - control, rate of return - control, price - caps) or to abstain from any state
interference; if the EU - internal market enhances competition of networks substantially, the latter could
be feasible.

The most pressing competition problem in EU and Austrian civil aviation seems to be the
generous attitude of the European Commission as far as state aids for carriers are concerned. This helpsto
keep less efficient foreign carriers in the market which is the cause of ongoing price wars. The Austrian
authorities are not able to intervene because of insufficient EU legislation as far as fares are concerned.

¢) Telecommunication
Privatisation of the Post- and Telecom AG

The Austrian Postal and Telecom operator was transformed into an independent corporation
owned by the Republic of Austria. It isintended to go public by the end of 1999. The Republic of Austria
as owner is now represented by the Ministry of Finance. The Federal Ministry for Science, Transport and
the Arts created a department for regulation and licensing matters. The Post- and Telecom AG provides
mail services, telecommunication services, and bus- services. In order to avoid cross subsidies the above
mentioned services have separate accounting. Mobilkom, a 10 percent subsidiary of Post and Telekom
AG, is currently looking for a minority shareholder. Services like value added services and the selling of
telephone equipment are provided by DataK om, another subsidiary of Post- and Telekom AG.

Procurement of the 2nd GSM-Licence

According to the provisions of the European Union Austria issued tender invitations for the
second GSM licence. Several consortia including big international telecommunication enterprises made
bids of up to ATS four hillion. Finally a consortium consisting of DeTeMobil, a subsidiary of Deutsche
Telecom, Siemens and some other enterprises made the highest bid. As Siemens was also the main
provider of Mobilcom, the GSM - subsidiary of the Austrian Post and Telecom public company, it was
assumed that Siemens has particular knowledge about the Austrian market, customers of Mobilcom and
has a special ability to control the technical maintenance of Maobilcom. Moreover it was assumed that
Max.Mohil, the second GSM - Network will send out an invitation to tender for its technical equipment to
Siemens and this assumption was confirmed.
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Following a complaint by the competitor Ericsson the European Commission investigated these
proceedings. As Ericsson withdrew its complaints and Austria promised to introduce a the third GSM -
licence within a reasonable time period, the investigation was closed. Austria will invite for tender for the
third GSM - licence in Spring 1997.

d) Liberalisation of the market for gasoline

An administrative fuel price setting process has been replaced by an agreement between the
Minister for Economic Affairs and the Federal Association of the Austrian Petroleum Industry in the
eighties. The agreement, also called the "System of Transparent Bags', provided for price changes if the
Rotterdam price varied by more than 20 Austrian Groschen per litre. In April 1996 this agreement was
suspended for one year in order to examine whether a competitive market will evolve without regulation.
At the time the respective developments are reviewed continuoudly.

A problem arises for petrol stations near the border. As there are considerable price differences

(up to 50 percent) between neighbouring non EC - countries, petrol stations near the border face serious
price competition caused by different regulatory regimes and tax systems.
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NOTES

1. Maintaining responsibility for competition law and policy within the Treasury portfolio is part of the new
Government’s microeconomic reform agenda. The responsible Minister varies over time according to a
Government’s arrangements - for example, from 1983 until 1992 the Attorney-General was the responsible
Minister, until March 1996 the Assistant Treasurer and, currently, the Treasurer.

2. Since November 1995 the Commission has comprised 300 staff, about one third of whom are located in
Canberra, another third in Melbourne with the balance located in the other States and the Northern
Territory. Its litigation is undertaken by a Branch of the Australian Government Solicitor co-located in
Canberra and in State Capitals, with specialist advocates being engaged from private practice as required.
Reforms to telecommunication regulatory arrangements in 1997 may result in more staff being added to the
Commission’s Melbourne Office.

3. The Tribunal underwent a name change in November, from the Trade Practices Tribunal to the Australian
Competition Tribunal. When the Tribunal rehears a matter it is constituted by a Federal Court Judge
(presiding) and two lay members, usually being an economist and a retired business person.

4. Cross-vesting legislation allows actions under the Trade Practices Act to be heard by State and Territory
superior courts in restricted circumstances.

5. See Part Il - Mergers and Acquisitions.

6. The dominance test was used between 1977 and 1993 - between 1974 and 1977 the substantial lessening of
competition test was in force.

7. The Minister could also seek an injunction until October 1995.

8. Because of overlaps these total more than 149/151.

9. For example milk, pay TV and ports.

10. Undertakings should be distinguished from the authorisation process. With statutory undertakings, the

object is to remove competition concerns, whereas with authorisation the competition concerns may remain
but the Commission can determine that public benefits are present which outweigh the anti-competitive
detriments.
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CANADA’

(1st April 1995-31st March 1996)

I ntroduction

This Annual Report of the Director of Investigation and Research records some significant
achievements of the Competition Bureau during the 1995-1996 fiscal year. Yet, in common with many
other organizations, public and private, at home and abroad, the Bureau has found itself coping with the
reality of diminishing resourcesin an environment of constantly increasing demands.

We have been approaching the challenge in a number of different ways. we have consolidated
and streamlined many of our operations, particularly in the Marketing Practices area, and have
increasingly chosen to pursue cases having a significant economic impact; we have increased our efforts
in the compliance and education areas, we have continued to develop and refine our case selection criteria
- an initiative whose importance increases as continued deregulation in the telecommunications, €lectrical
and financial sectors gives us an ever growing workload; and we have actively encouraged greater
international cooperation, with the consequent sharing of information and resources.

The past year has seen the preparation of a new quarterly publication called CompAct, which
was introduced in April 1996, and which increases the transparency of our activities through more detailed
and timely reporting.

The process leading to the eventual amending of our legislation, the Competition Act, proceeded
during the year and encompassed a wide consultation process. Public requests for input gave way to the
establishment of a consultative panel which examined alternative proposals and produced a report in
March of 1996. A more detailed description of the process follows.

The past year saw the highest fine yet imposed for a single charge under the Competition Act ,
$2.5 million, aswell asthe start of the first jury trial under the Act.

Merger activity increased significantly, with the number of merger examinations we started
rising by 18 percent over the previous year.

Technological change not only affected the business we do, but also affected the way we do
business. We now have aweb site on the Internet (http://strategis.ic.gc.ca/competition).

The following pages provide a more detailed look at Bureau activities from 1 April 1995 to
31 March 1996.

* The original language of this document is English.
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I Amending Canada’s Competition Act

At the request of Industry Minister John Manley, the Competition Bureau started a consultative
process on legidative amendments to the Competition Act in the spring of 1995. The Minister asked the
Bureau to engage in broad and open public consultations aimed at updating the Act, so that it remains an
effective instrument in shaping a more innovative economy in Canada.

Our consultative plan featured wide circulation of a discussion paper requesting written
comments leading to a more detailed discussion of issues and options with a small panel of stakeholders.
We hoped that this process would lead to a consensus on many elements and avoid the controversy which
resulted during past attempts at changing the law. The goal of the current exercise is to update the law in
certain areas and to build aframework for periodic review of the Competition Act.

The first step we undertook was to release a discussion paper in June 1995, which identified
eight areas for legislative amendment, as follows:

* notifiable transactions;

 the protection of confidential information and mutual assistance with foreign competition law
agencies;

» midleading advertising and deceptive marketing practices;

» ‘“regular price” claims and section 52(d){

 price discrimination and promotional allowances;

» access to the Competition Tribunal;

 prohibition orders; and

» deceptive telemarketing solicitations.

We received more than 80 responses to the discussion paper before the extended deadline of
6 October 1995. They represented the views of a wide variety of interested parties including large and
small businesses, law firms, various organizations and associations, provincial governments, and private
individuals.

To continue the dialogue with stakeholders in more detail, a Consultative Panel was established
in September 1995. The Panel's ultimate goal was to make recommendations to the Director with regard to
each of the areas of the Act to be amended, and to the greatest extent possible, to reach a consensus
concerning the suitability and feasibility of the proposals or alternatives put forward. The Panel's report
was issued in March 1996.

Panel meetings were chaired by Ed. Ratushny, Q.C., of the Faculty of Law at the University of
Ottawa.

Its twelve other members, appointed by the Director, were:

1. Donald S. Affleck, Q.C., Senior Partner at Kelly Affleck Greene;

2. Robert D. Anderson, Q.C., General Counsel at Procter & Gamble Inc.;
3. Yves Bériault, Partner with the law firm McCarthy Tétrault;

4. Sara Blake, Senior Investigation Counsel in the Enforcement Branch at the Ontario
Securities Commission;
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5. Harry Chandler, Head of the Amendments Unit at the Competition Bureau;

6. Rosdlie Daly Todd, Executive Director and Legal Counsel at the Consumers Association of
Canada;

7. Calvin S. Goldman, Q.C., Partner with the law firm Davies, Ward & Beck;
8. Lawson A.W. Hunter, Q.C., Partner with the law firm Stikeman Elliott,
9. George Post, former senior public servant, now a Policy Consultant;

10. William T. Stanbury, Professor at the Faculty of Commerce and Business Administration at
the University of British Columbig;

11. Norman J. Stewart, Vice President and General Counsel at Ford Motor Company of Canada,
Limited; and

12. Peter Woolford, Senior Vice President, Policy at the Retail Council of Canada.

Between October 1995 and February 1996, the Panel met several times to review policy
proposals for amendment prepared by the Bureau. In its deliberations, the Panel took into account the
comments received from the general public during the consultation process, as well as information
gathered and analysis undertaken by the Bureau. The Panel was able to arrive at a consensus on a broad
package of reforms, some of which differed from proposals in the discussion paper, but were seen as
equally effective and more responsive to the concerns of stakeholders.

While Panel deliberations were carried out in private, many Panel members maintained an
ongoing dialogue with other interested parties. This dialogue involved discussions of concepts and
proposals which arose at Panel meetings, thus allowing the Panel to obtain information on the
acceptability or feasibility of such concepts or proposals.

The Bureau has also maintained an ongoing dialogue with other stakeholders interested in
separate aspects of the amendments and has held focus group discussions on topics such as
prenatification, confidentiality and telemarketing.

Government officials will study the Panel report in order to develop proposed amendments to
Canada’ s competition legidation.

1. Enforcement of competition laws and policies
Resources

In 1995/1996 the operating budget for the Bureau was $21.4 million including carry forward. A
major portion of this budget, $13 216 998, was allocated to salaries for 245 authorized full time staff. As
of 31 March 1996, the Bureau was authorized to staff 242 positions consisting of 17 executives,
12 economists, 151 commerce officers and program managers, and 62 employees carrying out
informatics, administrative services and support functions. The Bureau also funds the costs for three
lawyers employed by the Department of Justice who are assigned to the Department Legal Services Unit.
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The Bureau has administrative responsibility for collecting fines imposed by the courts. During
1995/96, $5 587 850 in fines was imposed of which $5 437 850 was imposed and paid during the year in
28 cases, and $150000 was outstanding in five cases. An additional $138 379,90 in three cases
outstanding from previous years was paid, giving a total of $5 576 229,90 paid during the year and
credited to the government’s Consolidated Revenue Fund. At year end, a total of $992 607,10 remained
outstanding in 42 cases.

Activities and significant cases
Criminal Matters
Canada Pipe Company

On 27 September 1995, the Federal Court in Toronto convicted and fined Canada Pipe Company
Limited $2.5 million for one conspiracy charge under section 45(1)(c) of the Competition Act, the largest
fine ever imposed for a single charge under the Act. The Hamilton, Ontario company pleaded guilty to
arranging with one of its competitors to prevent or lessen competition unduly in the sale of mid-size range
ductile iron pipe in Canada. The offence covered the period from January 1990 to September 1990, and
the competing firm was U.S. Pipe and Foundry Company of Birmingham, Alabama. A Prohibition Order
was also imposed against Canada Pipe by Mr. Justice McKeown of the Federal Court.

Ductile iron pipe is used in municipal water systems to carry drinking water to residents.
Although plastic and concrete pipes are also used in these systems, many municipalities specify only
ductile iron pipe due to its strength, flexibility and compatibility with existing pipes. Canada Pipe is the
sole manufacturer of ductile iron pipe in Canada and at the time of the conspiracy, had an 85 percent
market share in Canadain the sale of ductile iron pipe in the mid-size range (12-24 inches).

In his sentencing decision, Mr. Justice McKeown noted several mitigating factors in Canada
Pipe's favour. It was significant that Canada Pipe had entered a guilty plea and that it had co-operated
with the Crown. Mr. Justice McKeown, however, noted that the high level of fine was for a crime that
was not carried into effect thus signaling that conspiracies that are implemented may face even higher
fines, that the level of fine was related by the court to the amount of commerce affected by the conspiracy
and that the court reasoned that the level of fine should be high enough to deter persons outside Canada
from engaging in actions which violate the Competition Act.

This case benefited from investigative co-operation between Canada’'s Competition Bureau and
the Antitrust Division of the US Department of Justice demonstrating the effectiveness of co-operative
efforts that are made in accordance with the competition agreement signed in August 1995 between
Canada and the U.S.

Firms or individuals found guilty of such offences can expect to be subject to fines that take into

account the cost of the investigation and prosecution. The court agreed in this case that the fine should
reflect the cost of the investigation and allocated 20 percent of the fine or $500 000 for this cost.
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Freight Forwarders

On 9 January 1995, the Crown proceeded to trial in Toronto before the Ontario Court, General
Division, against five pool car freight forwarding companies: Clarke Transport Canada Inc., Consolidated
Fastfrate Transport Inc., Cottrell Transport Inc., TNT Canada Inc., and Trans Western Express a division
of Northern Pool Express Ltd. One charge had been laid against these companies under the conspiracy
provision (s.45) of the Competition Act. It was alleged that the pool car freight forwarders had conspired
illegally to fix prices for the provision of pool car freight forwarding services in the Toronto to western
Canada market over the period 1976 to 1987.

On 9 November 1995, Mr. Justice Moldaver acquitted the five companies. He was satisfied
beyond a reasonable doubt that the accused conspired in respect of prices for the delivery of freight by rail
from Toronto to various destinations in western Canada and engaged in other forms of anti-competitive
behaviour designed to further the success of the companies. Furthermore, he also found that the
conspirators knew that the effect of their agreement, if implemented, would be "to lessen competition
among themselves and their competitors." However, notwithstanding that he found the resolution of this
issue difficult, he was of the view that pool car services on their own did not form a relevant market. He
concluded that the relevant market included trucking and intermodal rail services. In the context of this
broader market, he could not conclude that the accused had sufficient market power for their agreement to
cause an undue lessening of competition.

LaBoutique L’ Ensemblier Inc./Boutique L e Pentagone Inc./Boutique V agabond Inc.

On 16 October 1995, La Boutique L’Ensemblier Inc., Boutique Le Pentagone Inc. and, Boutique
Vagabond Inc. pleaded guilty to several charges under sub-section 61(6), the price maintenance provision
of the Act. These firmsare involved in the retail clothing industry in Rimouski in the province of Quebec.
A fine of $20 000 was imposed on each company for atotal fine of $60 000. In addition, the court issued
against each company a prohibition order under sub-section 34(1).

Towing Services - Winnipeg

On 14 December 1995, Dr. Hook Towing Services Ltd., Nick Roscoe, Suburban Centre & Auto
Service Ltd. doing business as both Midway Auto & Truck Parts and Hi-Way & Metro Towing Services,
Walter Stratychuk, Majestic Towing Services Ltd. doing business as Donway Towing and Lynne Anne
L eah were each acquitted of one count of bid-rigging under section 47(2) of the Act in the Manitoba Court
of Queen’'s Bench. The Court concluded that there was insufficient evidence of an agreement between
the accused to rig the bids tendered by them in response to a tender call by the City of Winnipeg for the
towing and storage of motor vehicles for the period 1989 to 1991. The Crown has filed Notice of Appeal
in this matter.

Mr. Gas Limited

On 11 August 1995, Mr. Justice David Dempsey of the Ontario Court (Provincial Division)
found Mr. Gas Limited guilty of having influenced upward, by threat, the prices charged by one of its
competitors, Caltex Petroleum Inc., in September 1992, in the Ottawa area. Mr. Gas Limited was
acquitted of nine other charges.
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On 26 January 1996, Mr. Gas Limited was fined $50 000. Mr. Gas Limited filed a notice of
appeal against its conviction and the fine on 23 February 1996.

Rittenhouse Ribbons & Rolls Ltd

On 18 December 1995, Rittenhouse Ribbons & Rolls Ltd. was convicted and fined $98 000 in
the Federal Court, Trial Division, in Toronto for attempting to induce a supplier of thermal facsimile
paper to cut off supplies to aVVancouver distributor, because of the latter’ s low pricing policy.

The company pleaded guilty to one charge under section 61(6) of the Act. The illegal conduct
involved pressure placed on a supplier by Rittenhouse Inc., alarge American converter of fax paper which
is also the parent company of Rittenhouse Ribbons & Rolls Ltd. The offense involved firms in Canada,
the United States, Japan and Hong Kong.

Thisisthe third conviction and fine obtained in the thermal fax paper inquiry, which is part of an
ongoing joint investigative effort undertaken by the Competition Bureau and the U.S. Department of
Justice (Antitrust Division).

Association québecoise des pharmaciens propriétaires (AQPP)

On 12 May 1995, L'Association québécoise des pharmaciens propriétaires, Le Groupe Jean
Coutu (PJC) Inc., McMahon Essaim Inc., Les Magasins Koffler de I'Est Inc.(Pharmaprix), Famili-Prix
Inc., Pharmacentres Cumberland (Merivale) Ltée and Uniprix Inc. pleaded guilty to a charge of
conspiracy under subsection 45€))6f the Competition Act. The case involved cash sales of birth
control pills and prescription narcotics, including the dispensing fees, in the province of Quebec in 1988.

At the same time, the Court imposed an Order under subsection 34(2) of the Act against Messrs.
Jean-Guy Prud'Homme, Guy Lanoue, Francois-Jean Coutu, Pierre M. Bossé, Guy- Marie Papillon,
Michel Lesieur and Claude Gagnon who held senior management positions in the AQPP or one of the
convicted corporations at the time of the offence. The Order specifically prohibits them from doing
anything directed toward the repetition of the acts mentioned in the information filed by the prosecution.

On 19 May 1995, Madame Justice Ginette Piché of the Superior Court of Quebec imposed a fine
of $2 million.

Compressed Gas

Mr. T. John Tindale, the former President of Canadian Oxygen, was committed to stand trial in
December 1994, on one count under s. 45(1)(c) of the Act, for his involvement in a conspiracy relating to
the supply of bulk compressed gas in Canada. A trial date has been set for 7 October 1996.

In addition to the criminal aspects of this case, on May 21 a Notice of Motion returnable in the
Supreme Court of British Columbia was served on the Director by certain parties pursuing private actions
under s.36 of the Act against various companies and individuals. The Motion asks for access to the seized
documents in the Director's possession which relate to the issues in the actions. The matter will be heard
on 7 October 1996.
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Wainwright Bus Transportation

On 23 July 1995, Bison Bus (1985) Ltd. was convicted on two counts of bid-rigging under
paragraph 47(2) of the Act on two tenders called by Supply and Services Canada for the provision of
charter bus services to transport military personnel in Wainwright, Alberta. Bison Bus was fined $2 500
for each count.

Eye glasses

On 10 April 1995, Vilico Optical Inc., doing business as Safilo Canada, was charged with two
counts under section 61(1)(a) and one count under section 61(1)(b) of the price maintenance provisions of
the Act.

On 6 and 7 September 1995, a preliminary trial was held for Luxottica Canada Inc. The
company had been charged with one count under section 61(1)(a) and one count under section 61(1)(b) of
the price maintenance provisions of the Act. The trial was not completed and was remanded to a future
date. The Attorney General applied for a stay of proceedings and was granted the request.

Land Surveyors - Edmonton

On 24 January 1996, ten companies and 13 individuals in the Edmonton area were each charged
with one count under section 45(1)(c) of the Competition Act, of unlawfully conspiring to prevent or
lessen competition in the production, sale or supply of residential resale Real Property Reports. It is
alleged that these persons, in the fall of 1994, did agree to fix the price of such Real Property Reports. A
preliminary hearing in the matter is scheduled for 21-25 October 1996.

Tenneco Canadalnc

On 22 September 1995, an order of prohibition was issued pursuant to sub-section 34(2) of the
Competition Act against Tenneco Canada Inc. for acts or things directed toward the commission of an
offence under paragraph 61(1)(a). Tenneco Canada Inc. manufactures auto parts, including shock
absorbers and mufflers.

Civil Matters
Interac

On 14 December 1995, the Director filed a Draft Consent Order with the Competition Tribunal
to restore competition in the Canadian shared electronic network services market. The Director’s inquiry
had determined that the actions taken by the Interac Association and its Charter members constituted an
abuse of a dominant provision contrary to section 79 of the Act. Under the terms of the proposed Order,
the by-laws of the Interac Association will be changed to allow non-financial institutions to become
members in the Association. The Director believes that this will increase the number of direct and indirect
participants on the system and provide for greater competition in the provision of these network services.
The hearing began on March 4, and continued into April. Four parties have been granted leave to
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intervene before the Tribunal with their views on the effectiveness of the proposed resolution to restore
competition.

Teledirect

An application was made to the Competition Tribunal on 22 December 1994, alleging tied
selling and abuse of dominance in the publication of classified telephone directories and involves Tele-
Direct (Publications) Inc. and Tele-Direct (Services) Inc., subsidiaries of Bell Canada Enterprises. The
Director aleges that the tying of advertising services to advertising space by the Tele-Direct companies
has prevented advertising agencies from competing for the advertising services business of advertisersin a
substantial part of the market. Other alleged anti-competitive acts have had an exclusionary effect on
advertising agencies, advertising consultants and competing telephone directory publishers. The hearing
commenced on 5 September 1995, and concluded in March 1996.

Local Phone Submission (CRTC 95-36)

The Director filed a written submission with the Canadian Radiotelevision and
Telecommunications Commission (CRTC) on January 26, 1996. This is part of a series of proceedings
with respect to opening local telecommunications markets to competition. The Director advocated
maximum reliance on market forces for the provision of local telecommunications services, minimized
regulation and the adoption of competition policy principlesin respect of competitive safeguards.

Radio Station Intervention (CRTC 1995-204)

The CRTC has initiated a proceeding to examine its treatment of cooperative radio station
management agreements. The Commission has approved a number of such agreements pursuant to the
Broadcasting Act. The DIR filed written comments with the CRTC in its proceeding, drawing attention to
the competition issues arising out of these arrangements.

Teleglobe Mandate Review Submission

In December 1995, the Director filed a submission with the CRTC in respect of the
Government’'s review of Teleglobe's monopoly mandate. The Director advocated the removal of
TeleGlobe’s monopoly status and relaxation of restrictions on traffic by-pass and foreign ownership
limitations.

Canada Post Mandate Review

The Government has appointed Mr. George Radwanski to consider Canada Post’s mandate. The
review includes Canada Post's business activities in competitive markets. The Director filed a written
submission with the panel on 15 February 1996. The submission suggests removing Canada Post's
monopoly over mail delivery and recommends reduced regulation in services provided by Canada Post if
its statutory monopoly over first class mail is maintained. The Director also recommends that Canada Post
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be authorized to take the necessary measures to deter the use of postal services for deceptive marketing
solicitations.

Law Society Of Upper Canada (LSUC)

In November 1994, the Director received a six resident application alleging that the Law
Society’s compulsory negligence claims insurance scheme for its members precludes them from
purchasing insurance in the open market and therefore constitutes an abuse of a dominant position
contrary to section 79. In May 1995, the LSUC made a motion to the Ontario Court for an order
preventing the Director from making further inquiries into this matter on the grounds that it was outside
the scope of the Competition Act. The motion was heard during November 1995.

Marketing Practices
Hudson’s Bay Company

On 16 June 1994, charges under section 52(1)(a) and 52(1)(d) (misleading representations and
ordinary price claims) were laid against the Hudson’s Bay Company and its President, N.R. (Bob) Peter
and its Vice-president Merchandising, Robert Norris. The charges relate to advertising practices that
occurred between 1 April 1989 and 28 February 1991. The preliminary inquiry was scheduled to be held
from 27 May to 28 June 1996.

In keeping with its initiative of reorienting its activities towards cases of higher economic
impact, the Bureau obtained fines of $200 000 in the K-Mart case, $100 000 in the Dalfens case, and
$300 000 from Suzy Shier.

Mary Kay Cosmetics Ltd.

On 5 February 1996, a total of six charges were laid against Mary Kay Cosmeticmded.
section 55 of the Act (multi-level marketing schemes). The charges involve representations relating to
compensation made by the company with no accompanying disclosure of income earned by a typical
participant in the plan, as required by section 55. On 5 February 1996, the company appeared in Ottawa
provincial court and pleaded not guilty. The matter was put over to 8 August 1996, for a preliminary
inquiry.

Mergers

Merger activity on both a Canadian and North American scale, both in terms of the number and
economic value of transactions, is greater now than in the so called “merger boom” of the late 1980s and
early 1990s. The total number of merger examinations commenced during the fiscal year increased by
18 percent over the 1994-95 fiscal year, from 193 to 228. The first application under section 92 of the Act
in almost six years was filed with the Competition Tribunal in respect of the Seaspan International Ltd.
and Norsk Pacific Steamship Company, Limited matter. Three merger proposals were abandoned by
parties as a result of concerns identified by the Bureau.
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On 22 February 1996 the Director announced that there were insufficient grounds to proceed
with an application to the Competition Tribunal under either the merger or abuse provisions of the
Competition Act with respect to Stentor, the alliance of major Canadian tel ephone companies.

The examination resulted from concerns about the Stentor arrangements and their effect on
competition in telecommunications markets. While the Stentor Alliance facilitates a fully interconnected
national telecommunications network among its nine member companies and enables them to offer
customer services on a national and regional basis, these arrangements also constrain the telephone
companies from entering into competition with one another. Ultimately, these concerns were tempered by
evidence of competitive entry into long distance markets and significantly declining rates for long
distance services since the Canadian Radio-television and Telecommunications Commission opened the
door for facilities based competition in 1992,

The Competition Bureau will continue to closely follow the future activities of Stentor in respect
to long distance services and the emerging market for competitive local telecommunications and
broadband services to safeguard the competitive process as telecommunications industries move from a
regulated to market competition environment.

Southam Inc./Lower Mainland Publishing Inc.

On 8 August 1995, the Federal Court of Appeal released two judgments relating to Competition
Tribunal decisions in the Southam/Lower Mainland Publishing matter. In the first, the Federal Court of
Appeal granted the Director’s appeal, concluded that community newspapers and daily newspapers were
in the same product market, and remitted the matter back to the Tribunal to determine whether these
acquisitions substantially |essened competition within the relevant markets.

The second Federal Court of Appeal judgment dealt with Southam's appeal from the
Competition Tribunal’s remedies decision on 10 December 1992. In the remedies decision, the Tribunal
had ordered Southam to divest itself of either the North Shore News or the Real Estate Weekly in order to
address a substantial lessening of competition in the print real estate advertising market in the North Shore
of Vancouver. The Federal Court of Appea dismissed Southam's appeal and concluded that the
Competition Tribunal’s judgment as to the effectiveness of the alternative remedies proposed by the
parties was "unassailable”.

Southam sought leave to appeal these decisions to the Supreme Court of Canada, and on
February 8, 1996 Southam was granted such leave. The matter is scheduled to be heard by the Supreme
Court of Canada on 25 November 1996.

Dennis Washington and K&K Enterprises / Seaspan International Ltd. andDennis Washington /
Norsk Pacific Steamship Company, Limited

On 1 March 1996, the Director filed an application with the Competition Tribunal with respect
to two mergers. The application opposes both the October 1994 merger whereby Mr. Dennis Washington,
the owner of C.H. Cates & Sons Ltd., indirectly acquired a significant interest in Seaspan International
Ltd. and the June 1995 merger whereby Mr. Washington purchased Norsk Pacific Steamship Company,
Limited.
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The application alleges that the mergers prevent or lessen, or are likely to prevent or lessen,
competition substantially in the provision of tug boat services used to berth ships in the Port of
Vancouver, and in the provision of barging services in and around British Columbia’s coastal waters.

Ultramar Canada Inc

In February 1990, the Competition Tribunal issued a Consent Order requiring Imperial Oil
Limited to divest the Atlantic assets of Texaco Canada Inc. acquired in 1989. In September 1990,
Ultramar Canada Inc. acquired the Atlantic assets of Texaco Canada Inc., subject to an undertaking to the
Director of Investigation and Research that it would continue operation of the Dartmouth refinery for a
minimum of seven years, barring a material adverse change. In the event of a material adverse change,
Ultramar was obliged to provide the Director with 90 days’ notice before taking any action affecting the
continued operation of the refinery.

On 25 October 1993, Ultramar provided a second undertaking to the Director requiring that, in
the event that it provided the required notice of material adverse change, it would “provide to the Director
evidence establishing whether there is any reasonable, legitimate continuing interest on the part of a viable
party in maintaining the refinery as an operating business in Canada.”

Pursuant to the undertaking of 24 September 1990, Ultramar provided notice of material adverse
change to the Director on 10 May 1994. The Director commenced an examination of the circumstances
surrounding this decision and on 19 July 1994, issued a memorandum and supporting material setting out
his initial views on the issue of material adverse change and seeking the views of interested parties on the
issue.

On 2 September 1994, the Attorney General of Nova Scotia initiated an action in the Federal
Court of Canada seeking an order of prohibition against the Director on grounds of reasonable
apprehension of bias. A subsequent action by the Attorney General of Nova Scotia, commenced in
October 1994 sought mandamus against the Director for allegedly failing to enforce the undertakings
provided by Ultramar. These two actions were heard jointly by the Court and a decision was issued on
August 31, 1995. The decision found there were no grounds to make either an order of prohibition or
mandamus against the Director. In the view of the Court, the process used by the Director and the actions
taken were reasonable and within the discretion available to the Director under the Act.

After an extensive examination of the matter and after resolution of litigation pursued by the
Attorney-General of Nova Scotia, the Director determined that there had been a material adverse change
and that continued operation of the refinery pursuant to the undertaking was not required. The Director
also concluded in December 1995 that Ultramar had satisfied its undertakings of October 1993 to establish
that there was no continuing interest in purchasing the Dartmouth, N.S. refinery as an ongoing operation.

The Atlantic Oil Workers Union sought leave from the Federal Court of Canada to file a motion
for judicial review of the Director’s decision, notwithstanding the expiry of the time period allowed by the
Federal Court Rules within which such motions must be filed. The hearing for the application for
extension was heard in the Federal Court (Trial Division) in February 1996, and further written
submissions were made by both Ultramar and the union in early March 1996. At the end of the fiscal
year, the Court’s decision was pending.
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Economics and International Affairs

Within the Bureau, economists of the Enforcement Economics Division provide advice and
analysis regarding economic issues in a number of enforcement areas, including cases, interventions and
enforcement policy. Internal economists help develop the economic theory of the case at hand; assist
officers within the Branches in analysing the importance of particular evidence given the theory of the
case; and, assist in preparing for litigation before the courts or Competition Tribunal. A similar role is
played in respect of interventions before regulatory bodies. In total, Branch economists were involved in
some 40 cases and regulatory interventions over the fiscal year. In one of these interventions, a Branch
economist appeared as an expert witness for the Director. Economists were also called upon to help in the
analysis, development and implementation of enforcement policies for the Bureau as a whole, and in
reviewing any requirements for legidative reform.

Issues raised by network economics, particularly in respect of telecommunications, were an
important area of research and policy development over the course of 1995/1996. In particular, the
Bureau hosted the Telecom and Antitrust Symposium which brought together leading antitrust, economic
and telecommunications experts to reflect on competition policy and regulation. The discussions aso
stressed the importance of network economies and vertical integration issues for competition policy’s
application to the telecommunications sector.

Independent economic research continues to form an integral part of enforcement economics
within the Bureau. Economists within the Bureau undertook research in a number of areas; including, the
empirical analysis of past resde price maintenance cases, exclusive contracting, and horizontal
concentration in the central Canadian cement industry.

In the area of regulatory interventions, the electricity sector was an important focus of the
Bureau’s competition advocacy work during the year. The Bureau participated in two major reviews of
the scope for pro-competitive reforms that were conducted at the provincial government level: the British
Columbia Utilities Commission Electricity Market Structure Review, mentioned in last year's report; and
a subsequent in depth study by ahhoc Advisory Committee on Competition in Ontario's Electricity
System. In its submissions to these review bodies, the Bureau put forward a case for major market-
opening reforms as the most effective means for ensuring efficient and low-priced electricity supply in the
respective provinces.

The Bureau’s submissions incorporated a humber of recommendations relating to elements of
market structure and regulation in the electricity sector. These pertained to such mattéjstiaes:
structural requirements for effective competition among generafo)jsthe potential adoption of
competition at the retail distribution leve(iii) the appropriate relationship between regulation and
competition law disciplines(iv) ways to ensure competing electricity suppliers of equal access to
transmission and distribution facilities; arfd) mechanisms for ensuring the reliable and efficient
operation of electricity systems under competition.

The report of the B.C. Utilities Commission, released in September 1995, endorsed key views
expressed in the Bureau's submissions. In particular, it supported the adoption of wholesale competition
where generators would compete to supply distribution utilities. Under this market structure, a competitive
power pool would be created into which generators would bid electricity, generation assets would be
transferred to separate corporations from those holding transmission and distribution assets, and
B.C. Hydro's generating assets, where feasible, would be divested.
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Internationally, the growing number and complexity of cross-border cases, especially with the

U.S., highlight the international dimensions of the Bureau’s enforcement activities and underline the need
for enhanced international cooperation, consultations, coordinated enforcement actions where appropriate,
and conscious efforts at dispute avoidance. As part of regular bilateral consultations, the Director and
Bureau officials met with the Assistant Attorney General, United States Department of Justice, Antitrust
Division, and the Chairman of the Federal Trade Commission, twice during the year. The discussions
focused on ways and means to enhance bilateral cooperation on enforcement matters within the
framework of the Mutual Legal Assistance Treaty and the 1995 Canada-US Agreement on the Application
of their Competition and Deceptive Marketing Practices Laws.

Bilateral meetings were also held during the year with the Directeur Général of France’s
Direction générale de la Concurrence, de la Consommation, et de la Répression des Fraudes (DGCCRF),
the President and other officials of Mexico’'s Comision Federal de Competencia, the Director General and
other senior officials of the UK’s Office of Fair Trading, thead of the Directorate General IV in the
European Union (responsible for competition policy in the European Union), and with competition
officials from Japan, Venezuela and Chile. Discussions are continuing on developing a Canada-European
Union competition accord on co-operation and co-ordination.

At the case level, there was growing number and complexity of notifications and requests for
assistance and other interactions between the Bureau and foreign competition authorities. During the
fiscal year, the Bureau received 23 natifications from foreign competition authorities and sent
nine notifications to foreign authorities or governments under the Canada-US Agreement and the Revised
OECD Recommendation. The majority of the notifications were with the United States.

Multilaterally, the Bureau continued to participate actively in the work of the OECD’s CLP and
Trade Committees, focussing on the interrelationship between trade and competition policies, on
competition and regulation and on international cooperation. As well, it participated actively in the
Intergovernmental Group of Experts on competition policy of the United Nations Conference on Trade
and Development (UNCTAD).

The Bureau has also been providing technical assistance for many years, both bilaterally and in
support of UNCTAD and OECD multilateral programs. During the past year, technical assistance was
provided to Venezuela, Vietnam, China, Malaysia, Ukraine, Lithuania, Latvia, and Estonia.

Compliance and Education Activities

Our programs to encourage compliance with the Competition Act continue to be a key activity
of the Bureau.

In October 1995, the Bureau published an Information Bulletin entfieategic Alliances
Under the Competition Act. We undertook wide consultations in the preparation of a Bulletin on
Corporate Compliance Programs which will be published during the next year.

We continue to emphasize the importance of compliance and education with a particular
emphasis on our Public Education Initiative (PEI). The PEI program, in cooperation with several other
agencies, issued a four-part video called "Scam Alert!" designed to help consumers and businesses protect
themselves against fraudulent and deceptive activity conducted over the telephone and through the mail.
The PEI program publishes a series of informative pamphlets on the Bureau, and on various aspects of its
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work. It also arranges for participation in trade shows, as well as seminars to business and consumer
organizations.

The Director and other Bureau officials regularly address business and professional gatherings
both in Canada and abroad, on various topics related to Canadian competition law and the Competition
Bureau’ s activities.

Looking Ahead

We anticipate that activity related to amending the Competition Act will continue and that
recommendations will be made to the Minister.

The trend towards increased deregulation in a number of sectors, notably Telecommunications,
Energy and Finance shows every indication of continuing, and indeed accelerating. For the Bureau, there
will be a continuing challenge to balance the need to ensure a smooth transition to the competitive
environment, with our other enforcement and compliance activities. This will take place in an
environment of ever tightening resources.

The Competition Bureau, however, continues to respond to the challenge with innovation and
persistence, ensuring Canada’ s place as aleader in the global economic marketplace.

The Director of Investigation and Research, George N. Addy, resigned from the Canadian Public

Service effective on 30 June 1996. As of the end of September 1996, his successor had not been named.
At that time, Francine Matte continued to occupy the post on an acting basis.
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Annex |

Statistical Data

Tablel1. Civil matters - selected activities

1993-1994 1994-1995 1995-1996

Number of Complaints, Examinations and Inquiries

Total complaints/information contacts 507 331 456
Examinations commenced (two or more days of review) 21 21 28
Application for inquiries under section 9 2 5 4
Inquiriesin progress at year end 8 10 13
Written Advisory Opinions 2 0 4
Disposition of Inquiries

Inquiries resolved by Alternative Case Resolution 2 2 3
Applications to the Competition Tribunal 1 3 3

1 Refersto six-resident application to the Director for inquiry.

Table2. criminal matters- selected activities

1993-94 1994-95 1995-96

Number of Complaints, Examinations and Inquiries

Total complaints/information requests 775 1048 968

Examinations commenced * 56 53 55

Application for inquiries under section 9° 9 2 2

Inquiriesin progress at year end 42 31 24

Disposition of Inquiries®

Matters referred to the Attorney General of Canada 6 7 4

Matters where charges were laid 8 3 4

Matters where Attorney General declined to proceed or withdrew charges’ 2 0 1

Matters before the courts® 12 16 14

Disposition of prosecutions

(findings of guilt, guilty pleas, acquittals,stay of proceedings, orders of prohibition)’ 7 16 8

Other Activities

Examinations resolved by information contacts 14 23 16

Written Advisory Opinions 30 28 14

Mutual Legal Assistance Treaty (MLAT) requests 2 2 3

Searches 4 5 4

1 Examinations in 1992-93 and years prior were defined by 2 or more days of review. In 1993-94 and 1994-95, only
matters which warranted further review based on case screening criteria adopted by the Branch were recorded as
examinations.

2. Refers to six-resident application to the Director for inquiry.

3. Alternative Case Resolutions include; investigative visits, orders on consent and written undertakings.

4. May include matters referred during previous years.
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Table 3. Merger examinations

Merger Examinations 1992-93  1993-94 1994-95  1995-96
Examinations commenced' (2 or more days of review) 204 192 193 228
Notifiable transactions 62 65 74 100
Advance ruling certificate requests 125 124 139 142

Examinations Concluded
As posing ho issue under the Act 198 185 183 198

With monitoring only 4 1 2 4
With pre-closing restructuring 0 0 0 0
With post-closing restructuring/undertakings 0 0 0 0
With consent orders 2 0 1 0
Through contested proceedings 2 0 1 0
Parties abandoned proposed mergersin whole or
in part as a result of Director’s position 3 2 3 3
Total examinations concluded 207 188 189 215
Advance ruling certificates issued 101 114 106 120
Advisory opinions issuéd 27 10 11 10
Examinations ongoing at year end 31 35 39 52
Total examinationsduring the year 238 223 228 267
Applications and Notices of Application before Tribunal
Concluded or withdrawn 2 0 1 1
Ongoing 1 2 1 2
1 Includes notifiable transactions, advance ruling certificate requests and examinations commenced for other reasons.

Some examinations commenced may arise from notifications and advance ruling certificate requests in relation to the
same transactions.

2. Includes advance ruling certificates and advisory opinions issued and matters which have been concluded or withdrawn
before the Competition Tribunal.
3. Included in “Total examinations concluded’.
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Table4. Mideading advertising and deceptive marketing
practices offences. selected activities'

1991-92 1992-93 1993-94 199495 1995-96
Number of complaints, examinations and
inquiries
Total complaints received 15130 13 657 11 000° 8 500° 6751
Number of files opened 14557 11 095° 10 500° 8145 324
Applications for inquiries under section 9 4 0 5 2 5
Inquiries commenced 82 41 46 38 8
Disposition of Inquiries
Completed examinations/inquiries 407 196 399 349 278
Information contacts 1511 1174 654° 762° 6
Inquiries formally discontinued
Cases involving undertakings' 2 3 38 10 9
Other cases 1 10 3 16 10
Undertakings received 24 20 5 4 4
Matters referred to the Attorney General
of Canada 55 16 36 23 7
Matters where further action is not
warranted® 9 19 2 0 3
Prosecutions commenced® 44 18 29 22 7
Prohibition orders without conviction' 1 2 0 0 1
Prosecutions concluded™
Convictions 43 29 11 24 14
Non-convictions 44 22 15 8 4
Total of penalties 1353400% 692 700 $ 200700 $ 407400% 1879850%

N

oo

Competition Bureau Regional Offices were closed during the 1994-95 fiscal year and all Marketing Practices activities
consolidated at Headquarters. Many figures will therefore show a considerable difference from the previous year’s.

These figures are estimates. They are accurate within 5 percent.

Prior year statistics included written, oral and in-person information contacts. This year’s statistic includes only written
contacts.

Discontinued inquiries involving undertakings are reported for the fiscal year in which they were discontinued.
Accordingly, these may not coincide with the actual number of undertakings received in any given fiscal year.

May include matters referred during previous years.

These statistics were not reported prior to fiscal 1990-91 on a “prosecution” basis.

This includes conditional and absolute discharges, withdrawals, stays of proceedings, etc. It should be noted that
charges against some of the accused are often withdrawn after other accused in the same case have pleaded guilty.
Accordingly, there is some overlap.
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CZECH REPUBLIC

(1995)

l. I ntroduction
I nstitutional framework for the protection of economic competition in the Czech Republic

In accordance with the relevant legislation, the Ministry of Economic Competition of the Czech
Republic with a seat in Brno (hereinafter "Ministry") was entrusted with the protection of economic
competition on 31 October 1992. It continued the activities of the Czech Office for the Protection of
Economic Competition which was established in May 1991.

The Ministry is a central body of state administration. It is presided over by a minister who is a
member of the government. The Ministry currently has atotal of 86 staff, of that 12 work in a department
of public procurement surveillance.

The support and protection of economic competition includes the enforcement of the
competition protection act with respect to agreements restricting competition, abuse of dominant position
and control of concentrations between undertakings.

The Ministry aso performs surveillance of the activities of other bodies of state administration,
as well as local self-administration, who must not through their own measures, apparent support or
otherwise restrict economic competition.

The Ministry plays an important role in the process of privatisation in connection with the
creation and further development of a competitive environment and abolition or restriction of former
monopolistic or dominant companies.

The Ministry’s scope of operation was expanded as of 1 January 1995 when it was entrusted with
the surveillance of public procurement by virtue of Act No 100/1994 Sh. on Public Procurement. This
surveillance involves:

-- review of objections raised by bidders against steps taken by the commissioner;

-- review of procedures employed by the commissioner in the invitation to a public tender;

-- participation of representatives of the Ministry in the opening of envelopes containing the
bids;

-- collection of data pertaining to public procurement and their publication;

-- imposition of finesin cases of grave or recurrent violation of the relevant legislation.

* The original language of thisreport is English.
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Legal norms governing economic competition

No changes in the legislation governing economic competition occurred since the presentation of
the annual report for 1994. The Act No 63/1991 Sh. on Protection of Economic Competition, in the
wording of Act No 495/1992 Sb which took effect on 29 October 1992, and Act No 286/1993 Sh. which
took effect on 29 November 1993, therefore continues to apply.

As the Czech Republic is under the obligation to harmonize its competition law with that of the
European Union, contained in the Europe Agreement establishing an association between the Czech
Republic and the European Communities and their member states, analytical work has been initiated to
determine to what a degree the two competition laws are compatible. Following the completion and
evaluation of expert studies, an amendment of the competition act shall be drafted which shall then be
adopted by the Parliament and shall enter into force in January 1998.

Main tasks of the Ministry

The main tasks tackled by the Ministry in the area of economic competition in 1995 included:

active application of powers lent to the Ministry by law - severe action against
anticompetitive behaviour engaged in by chambers, unions and trade associations. Specific
examples include the Ministry’s decision concerning the Czech Pharmaceutical Chamber,
Union of Sugar Beet Producers and Union of Oilseed Producers and Processors;

participation in the ongoing process of restructuralisation and privatisation and promotion of
the competitive approach. This is made possible thanks to the monitoring of the status and
development of market structures from the perspective of competition protection by means of
the COMP methodology for review of the quality of the competitive environment. In 1995,
this methodology was used to analyse the construction technology market, timber from
coniferous trees, knitting machines, agricultural tractors, etc.

the Ministry of Economic Competition was particularly careful in the case of regional and
local monopolies which may play an important role in the distortion of economic
competition. The cases of refusal to supply €electricity on part of Prazska energeticka a
Vychodoceska energetika can be mentioned in this context;

the Ministry further endeavoured to introduce at least some degree of competition in key
sectors of public services, particularly electrical energy and telecommunications;

afundamental position pertaining to the mass media market was formulated: when evaluating
concentrations in the media, particularly in the cases of cross-ownership, freedom of
information and competition in advertising on the mass media market shall be promoted;

several important decisions on mergers were issued last year; to name just a few, these
included mergers between SPT Telecom and Eurotel Praha, Consil Gmbh and Polymer
Institute Brno, Chemapol Lachema Nutricia International and Deva as., Welsh Water
International Lmtd and Severoceske VaK;
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-- on 18 May 1995, the annual report on competition policy in the Czech Republic in 1994 was
presented at a meeting of the OECD Committee for Competition Law and Policy in Paris;

-- signature of implementation rules for application of competition rules applying to
undertakings within the meaning of Article 64 of the Europe Agreement between the
European Union and the Czech Republic;

-- proposal of amendment of the Public Procurement Act (October 1995).

1. Application of the Ministry’s power in the area of protection of economic competition
General
Substantive rules

The substantive rules of the Act No 63/1991 Sbh. on the Protection of Competition as amended
(hereinafter "Act") are based on the principle of prohibition and invalidity of agreements between
undertakings, decisions by associations of undertakings and concerted practices disturbing competition
(article 3 of the Act) (hereinafter "Agreements'), as well as the principle of prohibition of the abuse of a
dominant position.

Under article 3(4), there are lawful exemptions from the prohibition of agreements disturbing
competition asdefined in article 3(1), applying to the following three kinds of agreements:

-- agreements on uniform application of commercial, supplier or payment terms, with the
exception of agreements on prices or their components ;

-- agreements on rationalisation of economic activity, particularly on its specialisation, where
these do not result in asignificant restriction of competition,

-- agreements of "minor importance", i.e. agreements pertaining to a volume lower than five per
cent of the national market or 30 per cent of the local market.

An individua exemption from the prohibition of agreements disturbing competition may be
granted under article 5 of the Act for alimited period of time.

A block exemption from the prohibition of agreements disturbing competition, as defined in
article 3(1) of the Act, may be granted in the form of a by-law under article 6a of the Act. Such an
exemption has not been granted by the Ministry so far.

Concentrations exceeding a 30 per cent share on the relevant market are subject to approval by
the Ministry under article 8a of the Act. The Ministry shall approve the concentration if the companiesin
guestion manage to demonstrate that the potential harm to competition shall be outweighed by economic
benefits.

When issuing an approving decision, the Ministry may impose some restrictions and obligations
it deems necessary for the protection of economic competition.
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Administrative procedure

Where anticompetitive agreements, abuse of dominant position and mergers are concerned, the
Act is enforced through administrative proceedings which are usually instituted by the Ministry itself or
initiated upon an external application. The procedure is defined in Act No 71/1967 Sb. on Administrative
Proceedings, and partly also in the Competition Protection Act.

The first instance decisions are issued by executive departments which are organisation units of
the Ministry. The decision may be appealed to the Minister of Economic Competition within 15 days of its
receipt. The appeal has adilatory effect.

The minister may in the appeal proceedings:

-- uphold the decision and turn down the appeal; or

-- change the first instance decision; or

-- abrogate the first instance decision and refer the case back to the relevant department for

reconsideration and new decision.

The Ministry’s decisions may be reviewed by court. The court decision is final. The relevant
court was first the High Court in Prague (from January 1993), presently the High Court in Olomouc
(from 1 January 1996).

Decisions adopted by the Ministry

As part of the enforcement activities in 1995, decisions on 28 agreements, decisions by
associations of undertakings and concerted practices, 29 cases of abuse of dominant position and 53
mergers were adopted in the first instance (see Table 1).

Decisions adopted by the Minister

34 appeals were filed against first instance decisions in 1995. The Minister decided on eight
appeals.

Suits filed against the Ministry’s decision
In 1995, 11 suits were filed against the Ministry’ s decisions adopted in 1994 and 1995.
The High Court in Prague decided on a total of three cases in 1995. In two cases, the proceeding were

terminated, while in one significant case, described below, the court awarded the suit to the Ministry and
thus upheld the Ministry’ s decision.
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Overview of administrative proceedings

Tablel
Administrative proceedings 1992 1993 1994 1995
Agreements disturbing competition (cartels) 15 9 15 28
Abuse of dominant position 20 20 16 29
Mergers 27 83 36 53
Other 14 13 6 9
Tota 76 125 73 119

Number of applications

1992 1993 1994 1995
169 312 601 651

I mportant decisions adopted by the Ministry
1. Agreements disturbing competition

In 1995, the Ministry issued 28 decisions concerning agreements disturbing competition under
article 3 of the Act.

Most typical, and at the same most significant, were decisions adopted by associations of
undertakings who limited market access and fixed prices.

i) Professional services
Czech Pharmaceutical Chamber (Ceska lekarnicka komora)

In 1995, The Ministry of Economic Competition decided that the decision (in the form of
"CLK’s Code for the Issuance of Certificates Required for the Private Pharmaceutical Practice") adopted
by the Czech Pharmaceutical Chamber (CLK) in June 1994 was a decision by an association of
undertakings which was in contravention of article 3(1) of the Act, and as such was prohibited and invalid
because it obstructs access to the market by imposing unequal and inappropriate conditions on CLK's
members - applicants for certificates required for private practice.

Any member of CLK who wanted to work as a representative - specialist in a pharmacy run by a
natural person who was not a pharmacist had to meet more stringent requirements (length of relevant work
experience, levels of education obtained, etc.) than those CLK members who run a pharmacy themselves.
This meant that, for a non-pharmacist, the possibility of running a private pharmaceutical practice was
significantly restricted.

The above-mentioned decision by CLK aso reduced the age limit for provision of

pharmaceutical services by natural persons to 65 years. This condition excluded some members of CLK
from economic competition for no other reason than this artificially set age limit.
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A fine of Kc 1000000 was imposed on CLK. When deciding on the amount, the Ministry
considered the fact that by approving the decision (the Code), CLK significantly restricted access to the
market for further potential applicants. Another fact considered in the process was that administrative
proceedings had aready been ingtituted against CLK once before. The previous administrative
proceedings also concerned a decision adopted by this association of undertakings which restricted market
access to new entrants interested in establishing their own private pharmaceutical practices. An appeal
was filed which was turned down by the Minister.

i) Agricultural sector
Union of Sugar Beet Producers (Svaz pestitelu cukrovky)

In May 1995, the Ministry of Economic Competition decided that a decision by the Union of
Sugar Beet Producers (SPC) (in the form of a resolution adopted by the General Assembly of SPC) of
December 1994, pertaining to a recommended minimum price to be required by sugar beet producers
when negotiating contracts of 1995 sugar beet supply with sugar plants, was a decision by an association
of undertakings which was in contravention of article 3(1) of the Act on Protection of Economic
Competition. The Ministry reached this conclusion particularly because the relevant price
recommendation by SPC coordinated prices for which sugar beet producers supplied sugar beet to buyers
(sugar plants).

When assessing the case and the fine to be imposed, the Ministry considered the fact that SPC's
decision did not result in a serious harm to economic competition because the recommended minimum
price was not widely accepted by producers. Notwithstanding that, the Ministry took the anticompetitive
nature of the above price recommendation into account because it could have resulted in an overall fixing
of prices of sugar beet in a greater part of Bohemia in 1995 and a subsequent significant harm to
competition, had the producers respected it. A fine of K¢ 20 000 was imposed on the union.

Union of Oilseed Producersand Processors (Svaz pestitelu a zpracovatelu olejnin)

In November 1995, the Ministry of Economic Competition ruled that a decision by the Union of
Oilseed Producers and Processors which set minimum prices of and mark-ups on the prices of rapeseed,
sunflower seed and linseed was in contravention of article 3(1) of the Act on Protection of Economic
Competition because it co-ordinates the prices charged by producers for goods supplied to their buyers.

This was another case where the fixing of minimum market price did not distort economic
competition to a substantial degree because no overall price fixing occurred in the whole territory of the
Czech Republic. A fine of Kc 15 000 was imposed on the union.

iii) Crude oil products
Benzina, as., Benzina, s.p., Ceske produktovody aropovody, as.

In the summer of 1995, the House of Representatives of the Czech Parliament adopted a hill
proposing to withdraw tax reliefs on unleaded petrol. The increase of consumer tax on unleaded petrol
would, however, mean that unleaded petrol would become the most expensive fuel available because of its
higher production costs. In December 1995, the Minister of Trade and Industry called a joint meeting
with Czech producers and distributors of fuels (Benzina, as., Benzina, s.p., Cepro a.s.). The Minister of
Trade and Industry announced after the meeting that a new way of spreading the consumer tax levied on
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unleaded petrol by charging portions of it on top of prices of other kinds of fuel, so as not to make
unleaded petrol the most expensive kind. Based on the above information, the Ministry instituted
administrative proceedings in January 1996 in the matter of possible distortion of economic competition
within the meaning of article 3 of the Act by the companies Benzina, a.s., Benzina, s.p. and Cepro, as.,
who concluded an agreement on uniform procedure and co-ordination of petrol prices for the end
consumer.

It was established during the course of the administrative proceedings that an anticompetitive
agreement on co-ordination of petrol prices was concluded by the companies.

The Ministry decided to impose the following fines for conclusion of an agreement on uniform
procedure in the setting of fuel prices: Kc 50 000 000 on Benzina, a.s.; K¢ 10 000 000 on Benzina s.p. and
Kc 250,000 on Cepro, a.s. All participants in the administrative proceedings filed appeals against the
decision. The appeal proceedings are still under way.

iv) Trucking
Cechofracht, Centrumsped

In June 1995, the Ministry instituted administrative proceedings in the matter of a possible
distortion of economic competition by a conclusion of a prohibited agreement on uniform pricing of
carrier services on the premises of the Brno Trade Fairs and Exhibitions (BVV). The companiesinvolved
were Cechofracht, a.s. and Centrumsped spol. s r.o. It was established during the proceedings that there
was atrilateral agreement between the above companies and BVV which contained provisions prescribing
uniform tariffs for activities conducted on the premises of BVV. The Ministry prohibited enforcement of
the agreement and imposed a fine of K¢ 327,000 on both undertakings.

2. Abuse of Dominant Position

In 1995, the Ministry issued 29 decisions concerning abuses of dominant or monopolistic
positions within the meaning of article 9 of the Act.

These cases pertained to refusal to supply on part of loca monopolies - €electrical energy
suppliers, as well as termination of car spare parts production, differential pricing applied in milk
purchasing and tied selling of alcoholic beverages where the buyer was required to buy other products, not
customarily sold together with the products of his choice.

i) Electricity
Prazska energetika

Prazska energetika a.s. is a local monopolistic supplier of electrical energy. In June 1995, it
refused to supply another company with electricity, claiming that the former tenant in the building in
guestion had not paid the amount owed for previous electricity supply. This made the utilisation of the
rented property (a hall) very difficult. The Ministry of Economic Competition issued a decision in
October 1995 in which the actions of Prazska energetika a.s. was labelled as an abuse of monopolistic
position. A fine of Kc 250000 was imposed on Prazska energetika a.s.. The company appealed the
decision; the Minister of Economic Competition has not reached a decision on the appea vyet.
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Vychodoceska energetika, a.s.

The case is very similar to that of Prazska energetika. Vychodoceska energetika, a.s. is also a
local monopolistic supplier of electrical energy. In August 1994, it refused to supply another company
with electricity, claiming that the former tenant in the building in question had not paid the amount owed
for previous electricity supply. The Ministry of Economic Competition issued a decision in June 1995 in
which the actions of Vychodoceska energetika a.s. was labelled as an abuse of monopoalistic position. A
fine of Kc 250 000 was imposed on Vychodoceska energetika a.s.. The company appealed the decision;
the Minister of Economic Competition has not reached a decision on the appeal yet.

i) Motor vehicles
Skoda, automobilova as.

In March 1995, the Ministry of Economic Competition instituted administrative proceedings
because of a suspected abuse of dominant position by Skoda as., Mlada Boledav. This company
supposedly abused its dominant position by failing to make sure there was a sufficient quantity of spare
parts for its cars Skoda Favorit and Skoda Forman for a period of time in excess of 6 months. It was
established during the course of administrative proceedings that Skoda a.s. terminated its production of
the above-mentioned spare parts in August 1994 and assigned it to a domestic subsupplier. The whole
transfer was not properly done on part of Skoda, some goals set out in the transfer schedule were not
accomplished on time and the ability of the subsupplier to produce and deliver spare parts in the required
guantity and quality was not properly examined. The producer began to co-ordinate with the subsupplier
only when the first production problems appeared (such as a shortage of sheet metal or a low quality
production).

The Ministry of Economic Competition examined the facts established in the course of
administrative proceedings and arrived at the conclusion that Skoda's conduct, i.e. the fact that it
terminated production of metal spare parts for cars in production at the time without first making sure
there was another source of these parts, and their production by another producer, resulted in a substantial
shortage of these spare parts on the market between October 1994 and March 1995. This amounts to an
abuse of the company’s dominant position on the market of sheet metal spare parts for the above-
mentioned vehicles within the meaning of article 9(3). The Ministry therefore prohibited this conduct and
imposed a fine of Kc 5000 000 on Skoda a.s. for aviolation of the Act. Skoda a.s. filed an appeal; the
Minister of Economic Competition has not reached a decision on the appeal yet.

i) Milk

Olesnice Dairy Plant (Mlekarna Olesnice)

In March 1995, the Ministry of Economic Competition issued a decision according to which the
Olesnice Dairy Plant abused its dominant position on the relevant market, i.e. the purchasing of raw cow
milk, by paying differential purchasing prices for the supplied milk depending on whether the supplier is

or is not a partner to Dairy Plant Olesnice. A fine of Kc 10 000 was imposed on the plant for the abuse of
its position.
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iv) Alcoholic beverages - spirits
Likerka STOCK Plzen - Bozkov

In April 1995, the Ministry of Economic Competition instituted administrative proceedings
pertaining to the possible abuse of dominant position by Likerka STOCK Plzen - Bozkov (hereinafter
Likerka). Likerka was to abuse its dominant position by practicing tied selling - one of its products, Fernet
Stock, had to be bought together with some other kinds of spirits.

When defining the relevant market, the Ministry reached a conclusion that the relevant product
market were acoholic beverages - spirits - of the Fernet type. The Ministry arrived at this conclusion
after it had conducted its own research and studied some decisions issued by the European Commission
and the European Court of Justice. The relevant geographic market was deemed to be the national market
because Likerkaregularly supplied the whole territory of the Czech Republic.

An analysis of data concerning the supplies of spirits of the Fernet type in the Czech market in 1994
reveadled that Likerka enjoyed a dominant position under article 9(2) of the Act, on the relevant market
defined above.

The assembled documents, data, proposals, as well as statements made by Likerka, made it
apparent that Likerka attempted to prevent any potential sales problems by practicing tied sales. The sales
of the traditional, well established, popular and very much in demand Fernet Stock were tied to the sales
of other spirits, exposed to fierce competition on the market (rum, apricot brandy, vodka, plum brandy,
€tc).

The Ministry of Economic Competition issued a decision whereby this conduct of Likerka was
declared to be an abuse of dominant position on the market of acoholic beverages of the Fernet type
within the meaning of article 9(3 b)). This abuse was prohibited and a fine of K¢ 5000 000 imposed on
the company. Likerka appealed the decision; the Minister of Economic Competition has not reached a
decision on the appeal yet.

3. Concentrations

In 1995, the Ministry issued 53 decisions approving concentrations between undertakings.

Only one concentration was not approved. The companies in question appealed the decision; the
Minister of Economic Competition has not reached a decision on the appeal yet.

Most concentrations were effected through acquisition of control over a company by another
company, typically through the acquisition of a controlling interest in the company in the form of shares
or stocks.

i) Telecommunications

SPT TELECOM - EuroTel Praha

By its decision of September 1994 the Ministry of Economic Competition enabled the company
SPT TELECOM a.s. to acquire control over a part of EuroTel Praha, spol. s.r.o0. which enjoyed a dominant
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position on the service market, specifically on the market of data transfer in public and non-public
networks. This control was acquired through a transfer of a part of the company. The company was
therefore no longer an exclusive operator of all data networksin the Czech Republic. Aside from losing its
exclusive position, EuroTel Praha also had a weaker position on the market as a result of removal of
barriers to market entry. Other undertakings, among them many operators of non-public data networks,
could thus apply for license required for the operation of a public data network. The Ministry’s decision
therefore promoted the development of the market of data transfer through public data networks. The
consumer shall be the one to obtain a clear economic benefit from this change.

SPT TELECOM - TELSOURCE N.V.

By its decision of August 1995 the Ministry of Economic Competition approved a merger
between Telecom a.s. and TelSource a.s., a subsidiary company of the Dutch company TelSource N.V.
As aresult of this merger, the company TelSource N.V. acquired 27 per cent of stock of SPT Telecom
as. As soon as the merger was effected, SPT Telecom’'s equity was augmented by an amount
proportionate to the price paid by Tel Source for the stocks.

The agreement between shareholders contained specific arrangements concerning the development goals
of SPT Telecom as., including its more customer-oriented approach. SPT Telecom plans to meet the
demand, i.e. to radically reduce the number of applications for hook-up and to shorten the period of
waiting for hook-ups or transfers of lines. It was further agreed in the shareholders agreement that
TelSource N.V. shall provide training, marketing and other similar services to SPT Telecom in addition to
the financial consideration paid for the stocks.

The Ministry considered the matter in great detail and examined the situation on the market of
telecommunications services very thoroughly. At the time of issuance of the decision, SPT Telecom as.
had a dominant position on the relevant market and was the only undertaking on the market in the area of
decisive communication services. The respective positions of the companies in question, however, have
not changed by the merger, because aside from SPT Telecom, there was no other undertaking on the
market at the time. The Ministry therefore approved the transaction in the light of these facts, as well as
apparent economic benefits.

ii) Chemicals
Consil GmbH - Polymer Institute Brno

By a decision of May 1995, the Ministry of Economic Competition approved a transaction
whereby CONSIL Verwatungs and Beteiligungsgesellschaft mbH (Germany) acquired control over
Polymer Institute Brno, spol. s.r.o., which enjoyed a dominant position in the area of testing and research
of catalytic systems of olefin polymerization. The control was acquired by a purchase of 70 per cent of
shares.

Grinsted Bohemia - KOLI Holding (Pektin Smirice)

By a decision of April 1995, the Ministry of Economic Competition approved a transaction
whereby Grinsted Bohemia a.s. acquired control over apart of KOLI Holding a.s., i.e. over its plant Pektin
Smirice which is a dominant producer of pectin. The company’s output in 1993 and 1994 was in excess of
30 per cent of the national pectin production. The remaining portion of the market was supplied by import
because KOLI Holding, or, more specifically, its Pektin Smirice, is the only pectin producer in the
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country. However, Pektin Smirice has not been producing at full capacity and its pectin production was
therefore not economical. The Ministry considered the fact that the production capacity of the plant shall
increase and the range of products produced there shall be expanded as a result of the merger, and it
therefore approved the transaction.

iii) Water

Welsh Water International Limited - North Bohemian Water and Sewage Company
(Severoceske vodovody a kanalizace)

By a decision of July 1995 the Ministry of Economic Competition approved a transaction
whereby Welsh Water International Limited (UK) acquired control over the North Bohemian Water and
Sewage Company (Severoceske vodovody a kanalizace, a.s.) which enjoys a local monopoly in the
markets of drinking water, as well as collection and treatment of waste water. The control was acquired
through a purchase of 36 per cent of stock.

iv) Foodstuffs
Nutricia International - Deva

By a decision of May 1995 the Ministry of Economic Competition approved a transaction
whereby Nutricia International B.V. (The Netherlands) acquired control over Deva, as. who has a
dominant position on the market of baby and children’'s nutrition of non-dairy type. The control was
acquired through a purchase of 50 per cent of stock and by agreement. The above-mentioned transaction
should result in an increase of the production capacity in the company Deva, as well as an expansion of
the range of baby and children’s nutrition. Last but not least, it will help Deva export its products through
the established commercial network of Nutricia. Devas position on the market shall not change to a
significant degree because Nutriciais not a direct participant in the relevant market, i.e. it does not import
any baby and children’s nutrition of non-dairy type to the Czech Republic.

Decisionsissued by the High Court

A suit can be filed against an effective decision issued by the Ministry with the High Court
within two months of the receipt of the decision on the appeal to the Ministry. The suit does not have a
dilatory effect.

The High Court shall consider errors only if those could affect the legitimacy of the decision in
guestion. Otherwise the High Court examines only the lawfulness of the decision in question. The
proceedings are governed by Chapter |11 of the Act No 99/1963 Sb of the Civil Court Code as amended.

Czech Pharmaceutical Chamber (Ceska lekarnicka komora- CLK)

The High Court in Prague turned down the suit brought by CLK who demanded that the decision
issued by the Minister of Economic Competition in May 1994 be overturned. The Minister decided that
the decision of October 1992 is a decision adopted by an association of undertakings and is prohibited
and invalid under article 3(1) of the Act, because it restricts entry to the market of pharmaceutical
services. The restriction was effected through a discriminatory and several times higher fee for the
issuance of a license required for the running of a pharmacy to a natural person who was not a
pharmacist, or to an artificial person not composed exclusively of pharmacists (i.e. to persons running the
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pharmacy through a representative - specialist), as opposed to the fee charged to pharmacists or artificial
persons composed exclusively of pharmacists.

CLK in its suit filed with the High Court disagreed particularly with the application of the Act
on Protection of Economic Competition and argued that the personal operation of the Act does not allow
for its application, and neither can any provisions of the Act be used in an analogous manner because CLK
does not associate undertakings and its activities therefore do not have any impact on economic
competition. CLK further argued that there is a special regulation governing the activities of chambers
and all its provisions are special in relation to the generally valid principles of economic competition. The
court in its justification stated that the personal operation of the Act is defined in broad terms and
generally applies also to chambers (the definition of the personal operation of the Act therefore does not
exclude professional or other chambers), provided that the activities of a chamber have an impact on
economic competition. The court further stated that it is apparent from the purpose of the Act that its also
applies to any undertaking who may not have an obvious profit from his activities but whose goals may be
only partly of economic nature, and who, in order to attain these goals, may engage in activities which
have an impact on economic competition. The court refused the claim that the relevant act which
addresses the establishment and operation of chambers (Act on Chambers) is a special regulation in
relation to the Act on Protection of Economic Competition, and that as such it enables the chambers to
conclude agreements which may result in distortion of economic competition (article 3(1) of the Act).
The court concluded the justification contained in the decision by saying that CLK has no right to impose
conditions on potential market entrants surpassing those provided for by the law.

1. International relations
Fulfillment of requirementsimplied by the Europe Agreement

On 1 February 1995, the Europe Agreement constituting the association between the Czech
Republic and the European Communities and its member states (hereinafter Europe Agreement) entered
into force. The Europe Agreement thus became an integral part of the legal system of the Czech Republic,
aswell asthe primary law of the European Communities.

As the Europe Agreement took effect, the co-operation between the Czech Republic and the
European Union was expanded by many areas which were not covered by the Interim Agreement on Trade
and Related Matters. This newly covered areas include particularly:

-- free movement of capital and current payments;

-- free movement of labour;

-- free movement of services;

-- business;

-- harmonization of the Czech law with the EC legidlation.

An important aspect of the Europe Agreement in the area of economic competition is the
emphasis placed on effective enforcement of competition rules (Article 64 ED) which guarantee that the
benefits related to the establishment of a free trade zone by gradua removal of tariff and non-tariff
barriers to trade between the Czech Republic and the European Union will not be eliminated through
anticompetitive behaviour on part of undertakings, e.g., in the form of price agreements or market sharing.
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The tools to be used to this end include substantive competition rules contained in the Europe
Agreement, as well as Implementing Rules for the application of competition rules whose adoption is
presumed in Article 64(3) of the Europe Agreement.

The Implementing Rules were signed in February 1995 by the Minister of Economic
Competition of the Czech Republic, and the Director Genera for Competition of the European
Commission. The Implementing Rules were adopted by the Association Council between the Czech
Republic and the European Union.

The Implementing Rules imply what cases shall be discussed, what principles shall be applied to
resolve them, which bodies shall be competent to deal with them, how conflicts of competence shall be
settled and how the confidential character of information provided shall be protected.

The obligation on part of the Czech Republic to harmonize legislation isimplied in Article 69 of
the Europe Agreement. This provision is further specified in Article 70 which states that one of the
priorities of harmonization is competition law.

The necessity to harmonize competition law arises particularly from the need to make sure there
isfair and equal competition for al undertakings as a fundamental prerequisite for the integration of the
Czech Republic in the unified internal market.

A comparison of the current legislation with the ES legidlative acts suggests that the Act on
Protection of Economic Competition may be considered compatible with EC law in most parts.

In 1995, the compatibility of the Act with the requirements set forth in the White Paper,
prepared by the European Commission, had to be assessed. This document contains and details the main
measures in all sectors of the internal market and suggests the sequence of steps to be taken in order to
tackle harmonization of the legislation.

We can say that the Act contains all the institutes listed in the respective provisions of the White
Paper (restrictive agreements, abuse of dominant position, merger control). The only area not addressed
by the Act are block exemptions. The Ministry intends to prepare block exemptions based on the outcome
and recommendations of expert studies.

We expect that the work required to accomplish a full and complete harmonization of the Act
with EC law shall be completed by the end of the first half of 1997 when the structured wording of the
draft law shall be presented to the Parliament. The result should be a full compatibility of the regulations
governing the protection of economic competition with European legislation.

Presentation of competition policy and relations with other competition authorities

In connection with the admission procedure and the subsequent recent admission of the Czech
Republic in the OECD, the Ministry of Economic Competition in 1995 focused its attention on the
participation in and presentation of its activities at the sessions of the OECD Committee for Competition
Law and Policy in Paris.

The Minister of Economic Competition presented an annual report on the status of competition

policy in the Czech Republic at the Council session in May 1995. The report focused on the analysis of
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the status and development of the competitive environment in the Czech Republic, as well as an overview
of then relevant legislation and the role played by the Ministry of Economic Competition in the process
of privatisation. Issues pertaining to the processes of privatisation and demonopolisation, as well as
methods of market analysis and competitive environment analysis, co-operation between bodies of state
administration in this area and legal and procedural aspects of proceedings at the Ministry seemed to be
of particular interest to the audience.

The Ministry’s staff members regularly participated in international seminars organised by the
OECD for the staff of various antimonopoly offices. These seminars serve as valuable platforms for
discussions on specific cases, as well as exchange of precious experience from the area of application of
competition policy.

A great deal of attention is devoted to the relationship with the European Commission,
specifically the DG IV. The most important event organised jointly by the Ministry and DG 1V was a
seminar entitled "Competition Policy”, held on 14 February in Brno. The seminar aimed to explain the
importance and need of competition policy with a special emphasis on the position of economic
competition in the context of the Europe Agreement. The event met with great interest on the part of
professional public. Aside from representatives from DG |V, led by the Director General of the European
Commission for Economic Competition, Mr. C.D. Ehlermann, there were also delegates from the Slovak,
Hungarian and Polish antimonopoly offices, as well as representatives of the academia, advocacy and
business community.

The Ministry maintains contacts with other antimonopoly institutions, particularly in Slovakia,
Poland and Hungary. We ought to mention a conference on competition policy, organised jointly by DG
IV and the Hungarian office and held between 19 and 21 June 1995 in Visegrad in Hungary. This
conference was the first opportunity the representatives of antimonopoly offices from all the Central and
East European countries and the European Commission had to discuss competition policy and state aid.
The participants agreed that the next conference would be held in 1996 in the Czech Republic.

Another opportunity to develop the Ministry’s activities was at a one-week seminar on the
establishment of a dominant position which was presented by American experts from the U.S. Federal
Trade Commission and Department of Justice. There was another seminar in March 1996, this time on
investigation techniques applied to cases of cartel agreements.

The co-operation with the German anticartel office was also very important for the practical
activities of the Ministry in 1995.

Closer links were established with the Bulgarian office and formalised in the Agreement
between the Commission for Protection of Economic Competition and the Ministry of Economic
Competition in the Area of Protection of Economic Competition. A similar agreement to be concluded
with Russiais under preparation.
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DENMARK’

(1 August 1994 - 31 December 1995)

Executive summary

In 1995 the Competition Act was amended with the purpose of extending access to appeal cases
concerning concealment of information.

A Committee appointed by the Minister for Business and Industry issued in August 1995 a
report containing a draft on a new Danish Competition Act. The main intention of the draft bill isto bring
Danish competition legislation more closely into line with Community competition law while taking into
consideration the Danish industrial structure with few large and many small businesses, and the Danish
tradition of competition law. Thus, the draft bill combines the principle of prohibition with the principle of
control.

The Competition Council has proceeded in bringing anti-competitive agreements within the
professional services to an end. During the period under review, the Competition Appeals Tribunal hasin
several cases confirmed the Competition Council’s decisions in that respect, stating i.a. that the
professional services do not take an exceptional position under the competition law.

The invitation to submit tenders for a bridge/tunnel connection between Sweden and Denmark
gave rise to two cases concerning co-operation between Danish and Swedish companies on joint bidding.
One of the agreements was accepted by the Competition Council, and the Competition Appeals Tribunal
overruled the Council’ s decision on cancellation of the other.

The Competition Council continues to attach great importance to the termination of restrictive
practices subject to public regulation, and to the ensurance of equal competition between public and
private enterprises on the same market. In that respect, the Council has taken a new initiative. In order to
strengthen the impact of the Council’s recommendations to the competent authorities, it has decided to
publish the authorities' responses to these recommendations. Based on the practice which the Competition
Council has now established in this area, the Council has published a number of leaflets concerning
competition on markets subject to public regulation, and how to ensure optimum competitive conditions
on these markets.

Legidation

An amendment of the Danish Competition Act has been passed during the period under review.
The amendment implies an extended access to appeal cases concerning concealment of information.

A report containing a draft of a new Danish Competition Act was released on August 1, 1995.
The report was issued by a Committee appointed by the Minister for Business and Industry, and the terms

* The original language of thisreport is English.
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of reference of the Committee were to analyse the advantages and disadvantages of introducing the
principle of prohibition into Danish competition law.

The Committee's draft combines the principle of prohibition with the principle of control. It
contains prohibition against anti-competitive agreements, decisions or concerted practices between
enterprises with an aggregated global turnover exceeding DKK 1000 million and a market share of more
than 10 per cent (where the enterprises are part of a group, the threshold value is based on the group
turnover). Other agreements, as well as abuses of dominant position, are subject to a control provision
which empowers the competition authority to take measures against harmful effects. The Committee
recommends that the assessment of restrictive practices - whether based on the prohibition rules or the
control rules - be harmonized with the application of the EC competition rules. The rules shall apply
equally to public and private business activity. The penalties are increased. No rules on merger control are
introduced. The specia Danish rules on transparency laid down in the present Act are repealed. Also, the
draft Bill envisages a "one-stop-shop" principle, in accordance with which a matter is dealt with by a
single authority, either the Danish competition authority or the EU-Commission.

Proposal for anew Competition Act has not yet been introduced to the Danish Parliament.

Enfor cement
Statistics on activities
The Competition Council has held 15 meetings and settled 57 cases.
From January 1, 1990, to December 31, 1995, 154 cases have been brought before The

Competition Appeals Tribunal (31 casesin 1990, 28 casesin 1991, 28 casesin 1992, 32 casesin 1993, 16
casesin 1994, and 19 casesin 1995).

1 January 1990-31 December 1995 1 August 1994-1 December 1995
Cases appeded 154 25
Appeals dismissed 77 17
Cases withdrawn 34 2
Competition
Council’s decisions overruled 27 11

Ason January 1, 1996, 16 cases were still pending before the Appeals Tribunal.
Significant cases
Transparency
Transparency of market structures and competitive conditions has a high priority in the

Competition Act. Therefore, it is an important task for the Competition Council to contribute to creating
transparency of competitive conditions. Increased transparency may be obtained in several ways, and as
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examples of such efforts during the past year can be mentioned the publication of a report on the steel
market and a quarterly issue of selected prices of ready-mixed concrete.

Horizontal agreements

The Danish petroleum industry has established an environmental pool with the purpose of
creating afinancia basis of cleaning up polluted grounds, where filling stations have been situated. After
negotiations with the Competition Council, and on account of a discomfort letter from the European
Commission, the industry has chosen to cancel areopening fee of DKK 250 000.

The Commission found that the reopening fee restrained the access to reopen filling stations on
cleaned-up grounds, and that only rules on repayment of reasonable costs involved in the clean-up would
comply with Article 85 of the EC Treaty. The industry consequently changed the agreement in accordance
with the Commission’ s statement.

The Competition Council has ordered a co-operative factory producing offal-based animal feed
to change some discriminatory rules. The Council’s intervention was occasioned by a complaint from a
privately owned factory which was unable to get supplies of offal from the slaughterhouses. The offal is
e.g. used for animal feed, and the rules have been changed to the effect that an obligation to supply to the
co-operative factory, which was imposed on the slaughterhouses, only concerns high-risk offal, while low-
risk offal can be supplied to other destructors as well. The Competition Council has refused a subsequent
request from the complainant to abolish the obligation concerning high-risk offal.

The case has been brought before the Competition Appeals Tribunal

As a result of negotiations with the Competition Council, four Danish slaughterhouses have
terminated a price co-operation, consisting in exchange of information about prices on the home market
and calculations to be made in that respect. In practice, one of the slaughterhouses issued a recommended
price list, which was submitted to the other slaughterhouses before publication.

The Competition Council found that the co-operation, which covered 70-80 per cent of the total
sales of pork in Denmark, unified the price formation and eliminated price competition. Consequently, the
co-operation was regarded as a curb on the incentive of the individual slaughterhouses to fix their own
prices based on their own costs and their own assessment of the market conditions. The agreement on joint
calculation may curb the enterprises attempts to find new methods and other cost structures and,
accordingly, restrain a development of the market structure which is based on efficiency.

The Competition Council has decided that the association of bacon factories shall terminate the
granting of subsidies to a specific breeding scheme, or at least change the rules so that other breeding
arrangements may obtain equal financial aid. The members of the association cover 95 per cent of all
slaughterings, and the reason for the Council’s intervention is that competing breeding arrangements are
exposed to unequal competitive conditions. The subsidies are financed through a standard charge
onporkers, payable by all breeders whether they use the breeding scheme or not - in other words, a
guestion of cross subsidising which the Competition Council considered as an anti-competitive measure,
i.e. because the subsidies sustain unprofitable enterprises.

The Competition Council also ordered the association to stop issuing recommended prices, as
such prices curb the incentive of the individual breeders to be more efficient and to develop new methods.
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The Competition Council decided not to intervene against an agreement between the largest
Danish cement manufacturer and the largest Swedish cement manufacturer on establishment of a joint
consortium with the purpose of obtaining the supply of cement to the coming bridge between Sweden and
Denmark. Although the agreement was found to have a dominant influence on the market, the Council did
not consider it to entail harmful effects on competition. Consequently, the agreement is legitimate, but
subject to notification according to the Danish rules on transparency. The Swedish competition
authorities, on the other hand, prohibited the agreement. The European Commission issued a negative
clearance, as it found that the agreement had no appreciable effect on trade between member states. The
result is that the agreement is permitted in Denmark but prohibited in Sweden.

The Competition Council ordered the parties of an agreement - the two largest Danish and the
two largest Swedish manufacturers of ready-mixed concrete - to terminate an agreement on establishment
of ajoint company with the purpose of making a bid for the supply of ready-mixed concrete to the bridge
building between Sweden and Denmark. The reason for the decision was that the agreement included all
major manufacturers of ready-mixed concrete which could be expected to bid for the supplies. As the
agreement eliminates competition between all potential contractors, there might be a reasonable doubt that
the work would not be assigned to the most efficient enterprise, and this could have a short-term as well as
a long-term effect on the market concerned and, consequently, an effect on future major construction
projects.

The Competition Appeals Tribunal overruled this decision, stating that it is regarded as common
practice in connection with bridge building that the general contractors are responsible for the supplies of
concrete, and it has been decisive for the parties of the agreement to create a commercial alternative to the
self-production of the three general contractors. Therefore, the Appeals Tribuna could not reject the
parties' argument that, in order to attain this object, it has been necessary to establish a company involving
both Danish and Swedish interests on a solid economic foundation, and utilising the professional
resources of each participating enterprise. As there would be substantial competition between each of the
genera contractors and the joint company, the agreement would have no influence on the competitive
conditions.

The Competition Council has continued its analysis of collegiate rules laid down by the
organisations of the professional services. This has led to the termination of a number of anti-competitive
rules, either as aresult of negotiations or by order from the Council.

By way of example, it can be mentioned that the Competition Council has ordered the Danish
Law Society to cancel what was left of the society’s recommended fees, and to cancel a rule on price
advertising.

It is now up to the individual lawyer to fix his own feesin consideration of his own costs and his
own assessment of the competitive conditions, and this is expected to improve the possibility of a
structural development of the lawyers profession which can contribute to more efficiency.

The intervention against the rules on price advertising was due to some very restrictive demands
which in practice made advertising impossible.

The case has been brought before the Competition Appeals Tribunal.
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The Competition Council has ordered the pharmacists' association to cancel a large number of
rules on collegiate behaviour, i.a. rules on marketing and price fixing, and rules on the rights of other
shops than pharmacies to receive prescriptions. These parts as well as an order to stop issuing a price list
for non-pharmaceutical products have been brought before the Competition Appeals Tribunal..
Furthermore, as aresult of negotiations, the association has accepted to cancel a prohibition against resale,
rules on application of the name of the pharmacy and some advertising rules.

Vertical price maintenance and agreements

The Competition Council has ordered a distributor of high chairs for children to supply a
specific branded high chair to a retailer, but has also accepted that the distributor refuses to supply to a
chain of shops selling various kinds of factory-made wood products. The case came up because the
distributor had changed his terms of sale when he took over the distribution on the Danish market of the
chair concerned. This entailed a number of complaints from retailers who could no longer obtain supplies
according to the new terms.

After negotiations, the distributor clarified the terms concerning shop equipment and
appearance, and the Competition Council acceded to these clarifications. But the distributor continued to
refuse to supply to the retailers mentioned above. In one of these cases the Council found that the refusal
to supply could not be justified by the mere fact that the shop was situated in a village and had an
extensive mail order business.

The decisions were subsequently confirmed by the Competition Appeals Tribunal.

The Competition Council has ordered a paint factory to cancel a demand in its terms of sale for
two series of wood preservers, according to which the retailers could only obtain suppliesif they stocked
the whole range of colours and volumes of the products concerned. The Council found this demand to
restrain the retailers’ freedom of trade and to prevent a development based on efficiency. The Council’s
decision does not preclude the supplier from laying down other and more reasonable conditions in that
respect. The Competition Appeals Tribunal has subsequently overruled the Council’s decision as far as
one of the series is concerned, because the demand for range of colours could be fulfilled by means of a
colour-blending machine.

Other changes of the terms of sale, which the supplier had proposed, were accepted by the
Competition Council. They concerned the supplier’'s customer priority in connection with supply problems
and demands for technical education and exposure to be fulfilled in order to be accepted as aretailer.

The case was occasioned by a complaint from a discount chain of shops which were subjected to
periodic refusals from the factory to supply the wood preservers concerned. The shops are based on awide
but not very deep range of goods, and extensive demands for the range to be stocked of each individual
product are therefore not easily compatible with such business policy.

The Competition Council has ordered the largest Danish dairy MD Foods to change its price
policy. MD Foods has made a co-operation agreement with another dairy, Klgver Maelk, which implied
that Klgver Meelk was allowed a disproportionate discount on branded products, although the purchases of
this dairy are minor compared to other buyers. The Council's decision entailed that the purchase
conditions of Klgver Maelk are now equal to the conditions of other buyers.

91



DAFFE/CLP(98)2

As aresult of negotiations, MD Foods also accepted to change its general trade conditions, to the
effect that all buyers are subjected to equal conditions. Previously, other dairies were allowed a higher
discount than wholesalers, irrespective of the amount of their purchases. The Council found that this
policy entailed harmful effects on competition.

Discriminating behaviour/anti-competitive discounts

The Competition Council has ordered a pharmacists purchasing company to change some
exclusive rules in the company’s trade conditions and to withdraw its requests to boycott those suppliers
who would not conform to these rules. The Council found that the company had a dominant position on
the market for non-pharmaceutical products to the pharmacies, i.a. because the company deliberately
markets the products as real pharmaceutical specialities and because of the company’s close connection to
the pharmacists association.

The company had requested the pharmacies not to buy from suppliers who would not conform
with the exclusive rules of the company’s trade conditions.

The company withdrew this approach after negotiations with the Competition Council.
Furthermore, the company has changed the exclusive rules to the effect that they apply to such products
only, which are reserved for pharmacies, i.e. products which in equipment, packing, brand etc. appear as
such.

The Competition Council also ordered the company to stop issuing a price list for these
products, but this decision has been brought before the Competition Appeals Tribunal.

The Competition Council has ordered two suppliers of specific brands of spectacle lenses and
certain visual aids to supply to an optician. The case came up after the complainant had bid for and
obtained an agreement with alocal authority for sole distribution of such visual aids, which are granted to
visually impaired persons according to the Social Security Act. The sole distribution agreement caused a
great deal of dissatisfaction among other opticians who threatened the suppliers to expose them to boycott
if they continued to supply to the optician concerned. By way of justifying the refusals to supply, one of
the suppliers referred to these threats, while the other referred to the optician’s business methods and |ow-
price profile.

The effect of the refusals to supply was that it became difficult for the optician to fulfil his
contractual obligations and to run his business according to his own principles.

The Competition Council also submitted a formal protest to the opticians' trade organisation
against the anti-competitive behaviour of the opticians - their threats of taking up boycott measures.

The Competition Council has ordered two producers of electrical equipment to stop issuing price
lists containing electricians’ net prices (resale prices for the downstream market - the wholesale stage),
because they unified the wholesalers’ pricing and restrained competition.

Theissuing of price lists opposed a previous decision made by the Competition Council. In order
to create a more active price competition in this trade, the Council had ordered the termination of a
wholesalers’ price list which was issued by the suppliers’ trade organisation. In connection with the new
decision the Council attached importance to the fact that in practice the prices contained in the net-price
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list did not correspond to the suppliers actual selling prices, and therefore the list had no real informative
value for the suppliers customers.

The Competition Council also ordered the termination of the suppliers’ discount to wholesalers,
because it concerned a loyalty bonus which could not be justified by cost-saving considerations, and
which in addition restrained new producers’ access to the market and exposed the wholesalers to unequal
purchasing conditions.

The decision was subsequently confirmed by the Competition Appeals Tribunal.

The Competition Council has requested a company which erects city facilities (bus passenger
shelters, information boards, advertisement display pillars etc.) to change an agreement with a local
authority, to the effect that the local authority is free to give access to other suppliers of such facilities.
The claim for an exclusive right had not been included in the draft agreement, which had previously been
subject to negotiations and accepted by the Council.

Influence on other policies and legislation

The Competition Council has approached the Minister for Employment and recommended an
amendment of the rules which stipulate who is responsible for certain labour market educations, so that
education offered by private instructors can be approved on equal terms with the various educations under
public management.

The Council found that equal competitive conditions between public and private educators will
meet the socio-economic consideration which is to produce the best qualified education in the most
efficient way and to give better options to the users.

Private educators have only limited prospects of obtaining an approval to run supplementary
courses on the same privileged terms as the public educational centres. Consequently, private educators
are restricted in practising their traditional profession by the increased number of labour market
educations offered by public authorities.

The Competition Council has treated a complaint against distortion of competition, which had
been raised as conseguence of two local authorities' financial engagement in a company running a ferry
service between Jutland and Sealand. The local authorities are shareholders in the operating company and
they have also undertaken to put up a free security for deficits on the ferry service. The question, whether
the engagement of the two authoritiesis legal, comes within the jurisdiction of the Ministry of the Interior.

The market of ferry services between Jutland and Sealand is characterised by severe
competition, and the Council found that the guarantee against deficits might distort competition between
the individual players on the market.

The operating company and the two authorities have subsequently changed the terms of the
guarantee to the effect that it is based on normal market conditions. As there were not sufficient grounds
to override the estimates, on which the company’s budget had originally been calculated, and on which the
authorities' engagement was based, and as the company now pays for the security, the Competition
Council did not find that distortion of competition was provable at the time when the arrangement was
initiated.
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Subsequently, and based on operational experience, the Competition Council was asked to
reconsider the question of possible distortion of competition, as a result of the local authorities
engagement.

The Council stated that it is still of the opinion that there are not sufficient grounds to override
the budget estimates. The Council did, however, recommend that the Ministry of the Interior takes the
initiative for an impartial assessment of the market value of the local authorities interests in the operating
company, in order to get an indication whether competition is distorted as aresult of public subsidies.

The question whether the local authorities’ engagement in the company implies aviolation of the
EC competition rules, in particular the rules on state aid in Article 92 of the EC Treaty, comes within the
jurisdiction of the European Commission.

After thorough discussions with the Ministry of Transport, the Competition Council has taken
note of a set of regulations for Post Denmark, containing rules on accounts presentation and appurtenant
guidelines on matters concerning competition law.

The rules which apply to the control of the competitive activities of Post Danmark are laid down
on the basis of discussions between the Ministry of Transport and the Competition Council. The rules are
issued by the Minister for Transport.

The rules aim at establishing precautions against distortion of competition through cross
subsidising, and at securing that Post Danmark does not abuse its exclusive right and dominant position on
the postal market to the prejudice of competition on that part of the market which is open to competition.

In particular the rules aim at:

-- securing that means from those activities which are subject to the exclusive right and to the
obligation to perform postal services are not transferred to activities performed in
competition with other enterprises,

-- securing that transfer of means from exclusive-right activities to compulsory activities are
limited to such additional costs which are necessary to fulfil the obligation ("permitted cross
subsidising which does not distort competition"), and

-- preventing discrimination of other postal firms which use those exclusive-right and
compulsory services of Post Danmark.

The purpose is achieved through rules on (i) the separation of accounts for the three main
activities (exclusive-right activities, compulsory activities and competitive activities), (ii) the publication
of aggregated partial accounts for these fields of activity, (iii) statement of permitted cross subsidising
which does not distort competition, (iv) exchange of services between the individual fields of activity, and
(v) transfer of capital between the fields of activity, and (vi) non-discrimination.
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FINLAND"

(1995)

l. Changesto Competition Laws and Policies Adopted or Envisaged
Summary of new legal provisionsin competition law

After Finland had joined the European Union on 1 January 1995, two amendments were made in
Finland’s Act of Competition Restrictionsin 1995.

A technical amendment was made in the Act on Competition Restrictions, Article 2, pertaining
to the application of the Act on the arrangements concerning the primary products of agriculture.

Article 20 was also amended to the effect that the previous obligation of the Office of Free
Competition and the provincia governments to assist the EFTA Surveillance Authority in its
investigations now reads as an obligation by the competition authorities to assist the European
Commission in its investigations conducted in companies.

Envisaged changes to competition law

The Ministry of Trade and Industry established a working party on 13 December 1995, the task
of which is the reform of the Act on Competition Restrictions. The group is set to finish its work by
31 December 1996.

Since Finland's current Act on Competition Restrictions does not include provisions on merger
control, one of the main objectives of the working party is to investigate the necessity of national merger
control and, if so required, to prepare a draft proposal on rules for such merger control.

In addition to the necessity of merger control, the working party examines ways of eliminating
competition restraints of minor importance from the duties of the Office of Free Competition or from the
field of application of the Act on Competition Restrictions (cf. the de minimis rule). One further task is to
examine whether the Act on Competition Restrictions should contain provisions on negative clearance,
i.e. provisions on the basis of which an entrepreneur may ask the competition authorities for a statement
on the acceptability of a specific arrangement.

The working party reforming the Act on Competition Restrictions is also set to revise both the
procedural provisions and the jurisdictional provisions between the different competition authorities
contained in the Act. Due to the procedural inadequacies within the application procedure of the present
Act, several amendments, albeit of atechnical nature, are to be expected in these provisions.

* The original language of thisreport is English
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In addition to the above-mentioned concerns, the national application of EU competition rulesis
also under investigation. So far, the Finnish competition legislation does not contain such a provision, on
the basis of which the competition authorities would be empowered to directly apply Articles 85 and 86 of
the Treaty of Rome, nor does Finnish competition legislation include the necessary procedural provisions.

1. Enforcement of Competition Laws and Policies
Action against anti-competitive practices by competition authorities

In 1995, 269 new matters involving competition restraints came up before the Office of Free
Competition, compared to the 268 in 1994. Of these, 52 per cent were requests for action received from
undertakings, eight per cent applications for exemptions and 14 per cent inquiries; 11 per cent of the cases
were opened on the Office’ s own initiative.

Of the new cases, 36 per cent involved horizontal competition restraints, 25 per cent vertical
competition restraints, 22 per cent abuse of a dominant market position and 16 per cent competition
restrictions concerning public authorities.

In 1995, the Office resolved a total of 270 competition restraint issues. In 96 cases, the Office
issued a formal decision; of these, 16 concerned applications for exemptions. The other cases were either
resolved by means of an administrative letter or did not lead to further measures.

The Office of Free Competition referred four cases to the Competition Council for a resolution,
and the Council issued five decisions in 1995. The Supreme Administrative Court issued a decision in
four cases.

As part of the policy of management by results, the Ministry of Trade and Industry had an
evaluation made in 1995 on the operations of the Office of Free Competition: on their effectiveness,
relevance and importance. Hence, to increase the efficiency of its operations, the Office of Free
Competition decided to adjust its prioritisation by defining its major strategic projects. In the conjunction,
the Office of Free Competition was reorganised as of 1 March 1996, and the previous division based on
the type of competition restriction was abandoned.

In the new organisation, Task Force 1 handles three strategic areas: the relations between the
industrial sector and the wholesale trade; the forest sector; energy and other public service facilities. Task
Force2 is likewise responsible for three strategic areas. the finance and insurance business;
communications and health care. The defining of these strategic projects shall be revised when necessary.

In the new organisation, the Complaint unit is responsible for competition restraints on other
fields. The Research and Development unit is involved in the strategical development within competition
policy and the Office; industrial and company research and the follow-up of the latest trends within
competition law and theory. The External Relations unit handles international issues; the instruction of
provincial governments in competition-related matters; public relations and information services.
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Cases handled by the Supreme Administrative Court
Abuse of a dominant market position by Neste Oy in the wholesale of motor fuels

On 11 November 1995, the Supreme Administrative Court issued a decision on the abuse of a
dominant market position by Neste Oy in the wholesale of motor fuels. In most parts, the Court
confirmed the decision made by the Competition Council, and dismissed the appeals of Neste Oy and
SEOQ. In the autumn of 1993, the Office of Free Competition had presented to the Competition Council a
proposal on the terminating of the abuse by Neste Oy, and the Competition Council had issued a decision
in June 1994, forbidding Neste Oy to apply pricing models which led to the discrimination of one of its
customers. SEO.

By its decision, the Supreme Administrative Court confirmed that the client-specific price-
differentiation exercised by a company occupying a dominant market position should be based on genuine
client-specific differencesin costs. A company in a dominant market position shall not artificially affect
the competitive scene between its clients who are possibly following differing operational strategies.

The Court considered the dynamic nature of market-dominance and confirmed that even a
company occupying a dominant market position may apply other price-differentiation methods than ones
strictly conforming to cost-accountability, if it, in view of the company’s market position and the evolving
features of market competition, is objectively justifiable in oder to secure competition. The Court also
confirmed that reasonable volume discounts which do not distort competition are allowed even to a
company in adominant market position.

The Supreme Administrative Court referred the matter back to the Competition Council for the
imposition of a competition infringement fine to Neste Oy. In this context, the Office of Free Competition
proposed to the Competition Council in January 1996 that it impose a penalty payment of 100 million FM
to Neste Oy. Proceedings on the fine are still in progress.

Cases handled by the Competition Council
Administering of copyrights

In January 1995, the Office of Free Competition granted a ten-year exemption to the copyright
associations Gramex Oy and Teosto Oy concerning horizontal co-operation in the determining of
copyright compensations related to the mass use of tape recordings and other artistic works.

On the applications of Teosto Oy and Gramex Oy, the Competition Council issued its decisions
on the copyrights issues in October 1995. The Council annulled the decisions of the Office of Free
Competition and stated that Gramex Oy and Teosto Oy do not require an exemption. The two shall be
considered as independent entrepreneurs who determine the level of the compensations requested and
other contractual terms themselves. According to the Council, there exists a vertical client relationship
between the copyright associations and the assignees who have given them power of proxy. The basic
structure of the collective administering of copyrights thus cannot be considered as such co-operation
between entrepreneurs or associations of entrepreneurs operating on a same production level (cf. Article 6
of the Act on Competition Restrictions) which would require an exemption.
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Cases handled by the Office of Free Competition
Horizontal competition restraints
Co-operation between forest industry companies on the paper markets

In December 1995, the Office of Free Competition presented to the Competition Council a
proposal on the terminating of a practice violating Article 6 of the Act on Competition Restrictions and
the imposing of a competition infringement fine to the sales organisation Finnpap and its member
companies, paper producers Metsa-Serla Oy, Myllykoski Oy, Veitsiluoto Oy and Yhtyneet Paperitehtaat
Oy.

In an investigation conducted by the Office of Free Competition regarding the Finnish magazine
a nd fine paper markets, it transpired that the member companies of Finnpap have, during 1993 and 1994,
behaved in a manner contrary to the Act on Competition Restrictions by fixing the prices of their products,
limiting their production and dividing the markets. The decisions restricting competition were primarily
made in the organs of Finnpap's marketing units, arranged according to the type of paper produced, and by
the board of directors of Suomen Paperi Oy, the domestic sales outlet of Finnpap.

The member companies of Finnpap have jointly approved the sales budgets of Finnpap and
Suomen Paperi Oy, which has been combined with negotiations on sales volumes and price fixing. In
addition, the member companies have agreed on the pricing principles of paper, price differences between
different paper qualities, additional charges and price increases. The companies have also jointly limited
their production, for, until the end of 1993, Finnpap operated a so-called sanction procedure on new
capacity, which decreased investments, and there were rules for the use of the existing capacity. The
companies have also agreed on the dividing of markets, e.g. by jointly deciding on sales volumes and the
principles of assigning orders. In addition to exports, the co-operation has concerned the domestic paper
markets, and it has led to the limiting of the competition between the paper producers participating in the
co-operation.

The handling of the case is pending at the Competition Council.

Exemptions: banks' co-operation on automated teller machines (ATMs)

In November 1995, the Office of Free Competition granted an exemption to the price co-
operation conducted within the framework of Automatia Pankkiautomaatit Oy, established by four large
Finnish banks: the shareholding companies of Automatia transferred all ATMs dispensing cash to
Automatia and jointly decide on the prices of the ATM cash dispenser services charged for each
transaction from the accounting bank. The non-competition clause contained in the shareholders'
agreement, according to which the parties to the agreement shall not offer any competing services in
Finland nor use any other ATM services than those of Automatia, was cut short until April 1997.

The Office granted another exemption to the price co-operation exercised within the scope of the
banks' on-line computer network and the cash dispenser ATM agreement. The parties jointly decide on
the transactional fees between the accounting bank and the receiving bank and also on the pricing related
to the transactions. Furthermore, they decide on the grounds and size of the entry fee of a new party. The
exemption is valid on the following termg: the provision contained in the agreement that the new
contractual party should be a savings bank referred to in the Act on Credit Institutions was amended to the
effect that the provision shall neither hinder nor complicate the joining of foreign credit institutions
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comparable to a Finnish savings bank in the collective use of ATMs; and ii) the section in the agreement
pursuant to which it is possible for new contractual partiesto join in the joint use of ATMs only every two
years was abolished.

The joint use of ATMs will benefit the clients only if each bank participating in the joint use
may independently decide on the fees to be collected from its clients. The Office of Free Competition has
also sought to guarantee that new companies may flexibly join in the common use.

Vertical competition restraints
Recommended prices of foodstuffs

The Office of Free Competition conducted an extensive investigation of the system of
recommended prices of groceries during 1994-1995. All foodstuffs were targeted; bakery products,
ready-made products, dairy products, sweets and processed meat products in more detail.

The recommended prices of groceries have been based on the wishes of the retail trade and the
tradition of price regulation which ended in the beginning of the 1980s. In the investigation, no evidence
could be found for the trade having concluded collective or other horizontal agreements or conducted
negotiations on prices or gross margins.

The maintenance of recommended prices at the request of the retail level of trade suggested that
the retail trade thereby hoped to establish the price level of products and, thus, to avoid price competition.
There have been good opportunities for this, as the Finnish consumer goods trade is centralised, and the
entry of new shops independent of the chains has been negligent. Recommended prices spread into all big
chains in equal form, which contributed to the decrease in price competition, not only within the groups
but also between them. The effects of the procedure were comparable to horizontal price co-operation.

All the foodstuff manufacturers participating in the investigation announced they would abandon
their recommended prices in a manner requested by the Office of Free Competition, and there was no need
to begin actual negotiations on the removal of the harmful restrictive practices.

Abuse of a dominant market position

Carriage rents of Valtionrautatiet Oy (VR)

In November 1995, the Office of Free Competition presented a proposal to the Competition
Council relating to the carriage rent system of VR's freight traffic. VR may be considered to occupy a
dominant market position in the freight transport conducted on railways. The carriage rent system of VR
amounted, according to the proposal of the Office of Free Competition, to an abuse of a dominant market
position, as the fees for different types of carriages were not cost-accountable. The payment system was

not perfectly transparent either.

Proceedings on the matter in the Competition Council are still pending.
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Wholesale of rental videos

In December 1995, the Office of Free Competition presented a proposal to the Competition
Council on the abuse of a dominant market position by Finnkino Oy (previously Oy Europa Vision Ab) in
the wholesale of rental videos and the imposing of a competition infringement fine. The companies were
found guilty of forbidden price discrimination and, for certain parts, of applying unreasonable terms of
delivery in their delivery contracts. The case professed close links with immaterial rights: a stand was
taken to the grounds whereby a company occupying a dominant market position may withdraw from
deliveries or which terms it may apply in its delivery contracts, eg. by an appeal to the copyrights
administered. In this respect, however, the companies involved were not found guilty of an abuse.

Proceedings on the matter in the Competition Council are still pending.

Regional energy production and distribution

In July 1995, at the requests of action by the Suomen Yrittdjain Keskusliitto (SYKL; the Finnish
Entrepreneurs), the Office of Free Competition issued its decisions. SYKL had proposed that
71 electricity companies were guilty of an abuse of a dominant market position in the setting of the basic
and connection fees of their tariffs. SYKL found that the charges were unreasonable and discriminatory
of small- and medium-sized companies.

In its decisions, the Office of Free Competition defined the principles according to which the
allegedly discriminatory nature of the pricing of the companies engaging in the retail sale and distribution
of electricity is evaluated. The special requirement on a fair treatment set on companies occupying a
dominant market position requires that, in constructing their tariffs, electricity companies follow, as
closely as possible the principles of cost-accountability and the costs incurred. The prices and the pricing
principles shall also be public, enabling users to monitor that tariffs which lead to unjustifiable and
unreasonable price-differences with respect to clients of other electricity companies and other users of
electricity are not applied to them.

Based on the requirement on fair trade practices set on a company occupying a dominant market
position, the Office of Free Competition required that profits gained by the electricity company do not, in
their entirety or on the part of a certain client group, significantly exceed the necessary expenses, ie. ones
caused by the efficient deliveries of electricity to the said clients, nor shall they exceed a reasonable profit
margin compared with other electricity companies or similar enterprises operating on relevant fields with
respect to competition.

Sports activities

In 1995, the Office of Free Competition issued a decision on the applicability of the Act on
Competition Restrictions in sports activities when it investigated the alleged abuse of a dominant market
position by Suomen Koripalloliitto r.y. (Finnish Basketball Association) in the establishing and
application of competition rules in men's National Basketball League. In its decision, the Office of Free
Competition defined the characeristics of trade-like sports activities. Sports associations shall thus also
consider competition legislation in their trade-like activities.
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I1. The Role of Competition Authoritiesin the For mulation of Other Policies. Deregulation

In this area, the Office of Free Competition focused, in 1995, in the abolishing of competition
distortions caused by state aids and the activities of public authorities, particularly municipalities. The
Office aso took a stand on competition issues related to regulatory amendments, with respect to the

foodstuff markets, traffic, city planning, construction and environmental issues. The Office made four
deregulation initiatives to different ministries; it also issued 63 statements in regulatory matters.

V. New Studies Relevant to Competition Policy

In 1995 and 1996 the Office of Free Competition has published the following reports:

Kuitunen,Tero. Elinkeinotuet ja kil pailuneutraalisuus (State aids and competition neutrality).

Manner, Maarika. Suomen ja EY:n kilpailusaantdjen rinnakkainen soveltaminen (The parallel

application of the Finnish and EC competition rules).

Yli-Hankala, Jukka. Yrityshankintojen valvonnasta EY:n kilpailuoikeudessa (On merger control

in the EC competition law).

Saajo, Veli-Pekka. Rovaniemen markkinoilla - tutkimus bensiinimarkkinoiden hintasodista
vuosina 1992-1994 (On the markets of Rovaniemi - a study of the price wars on the petrol

market during 1992-1994).

Pokela, Heikki. Vertikaaliset jakelukanavat: eri portaiden valisten sopimusten vaikutukset
talouteen (Vertical distribution channels: the economic effects of agreements between the

different trade levels).

Pulkkinen, Markku. Vahamerkitykselliset sopimukset Euroopan yhteison kilpailuoikeudessa

(Agreements of minor importance in the EC competition law).

Kojamo, Jussi (toim.). Puheenvuoroja kilpailusta. KIVI-pdiva 1995 (Some remarks on

competition. The Office of Free Competition Seminar 1995).
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FRANCE

(1995)

I Changes or proposed changesto competition policy and legislation
New legislation on competition and other related issues

Several new pieces of legislation or regulations were introduced in 1995, further strengthening
French competition law and, more specifically, clarifying or specifying the conditions of application of
the basic French legal text, which is Ordinance No. 86-1243 of 1 December 1986 on freedom of prices and
competition. The first two new texts concern local public authorities and specificaly aim to improve
transparency, whereas the third focuses on controlling concentrations.

The law of 29 January 1993 introduced publicity and tendering rules to govern public service
delegation agreements, athough it did not touch on the intuitu personae principle. This law was
subsequently improved upon by the law of 2 February 1995 on the environment, and by the law of 8
February 1995 on government procurement contracts and public service delegations. Said improvements
include one measure which provides that any delegation agreements to be entered into for more than 20
years in some specific industrial sectors (drinking water, purification, household waste collection, or other
waste disposal services) shall be subject to prior, systematic examination by the Accountant General (a
state accountant and the local representative of the Ministry of Finance) of supporting documents. His
conclusions will be sent to the members of the relevant authority (local government). Any payment of
“qualifying fees” by companies to the contracting local authority is prohibited in all four above-mentioned
sectors.

A significant consequence of the law of 8 February 1995 was to add a provision to the 1993 law,
whereby it is now compulsory to produce a report annually, before 1 June, on all public service-related
operations, which shall include an analysis of the quality of service provided. This applies to all public
service delegations. Moreover, the law also requires that prices to be paid by users and the impact of key
elements on said prices must be included in delegation agreements. The criteria conditioning access to the
simplified procedure have been revised, and the concessionaire must not receive more than 700 000 francs
(excluding tax) throughout the term of the agreement, or 450 000 francs (excluding tax) when the
agreement’s term is less than three years. Finally, any proposed rider which would result in an aggregate
price increase of more than five per cent must be submitted for approval by the public service delegation
commission.

The purpose of these measures is to ensure that local authorities are adequately informed and to
improve transparency of procedures. For the first time, they include the concept of the quality of services
provided, which is becoming increasingly important and cannot be disassociated from the cost of said
services.

* The original language of this report is French.
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The Decree of 9 August 1995 amends Article 28 of the Decree of 29 December 1986 on the
information which must be provided when notifying a concentration.

Previoudly, the information required was not specified in sufficient detail, which led to further
exchanges between the authorities and the companies, and consequently lengthened the examination
procedure, which was at times prejudicial to the operators. The new decree eliminates the ambiguities of
the old Article 28, while clarifying other points relating to the examination procedure (description of all
companies involved in the operation, definition of the market for the products or services, geographical
scope of said markets, possible objections, etc...). Moreover, a provision was introduced to guarantee the
confidentiality of some of the information provided.

This decree was drawn up after consulting the business community, in agreement with the
Competition Council. Its purpose is to facilitate the examination of applications and speed up the
procedure, without putting any additional burden on companies. The fifteen notifications since
implementation of this decree constitute sufficient proof that its purpose has been achieved.

Other related measures (recommendations and directives)

Nothing to report.

Changesto competition policy and legislation proposed by the government

The amendment of the Ordinance of 1 December on freedom of prices and competition, the
reform of the Government Procurement Code, and the opening of the telecommunications market, were all
examined in 1995. In addition, the situation as regards public sales and auctionsis also now under review.

Amendment of the Ordinance

Following extensive public debate, the government submitted a bill on the reform of the
Ordinance of 1 December 1986 on competition, to reflect developmentsin business practice. This bill was
adopted by Parliament, and became law on 1 July 1996.

It clarifies invoicing rules, proposing that rebates, in other words, any financial benefits granted
by the manufacturer which relate to the act of buying and selling, shall only be indicated on invoices once
they have been definitively acquired. The minimum amount below which sales will be considered as
prohibited sales at a loss is now officially the amount indicated on the invoice, whereas previously this
was simply presumed. The bill also increases the range of applicable sanctions and, more specifically,
provides the courts with the possibility of banning all advertising campaigns promoting the operation
which qualifiesas selling a aloss.

Moreover, the hill prohibits a manufacturer or processor from practising or offering the
consumer prices which are abnormally low as compared to production and marketing costs, and which
could force a competitor to withdraw from the market. Previously, such practices were not covered by the
criminal law rules prohibiting the sale at aloss of goods on an “as is” basis.

Furthermore, an innovative measure is the introduction of civil law rules for the control and
punishment of abusive practices which are indicative of an unbalance in the business relationship. More
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specifically, in order to forestall abusive practices which may arise from a dominant buying or selling
position, and which may entail a threat to break off business relations or the refusal to stock all or some
products, the bill proposes that such practices should be banned as such, without any prior need to prove
their effect on the market.

Finally, rules governing the refusal to sell will be liberalised, to be used as a deterrent by
manufacturers.

Government procurement contracts

In 1995 the Prime Minister specially commissioned a member of parliament (Mr. Trassy-
Paillogues) to examine the possibility of an extensive reform of the law on government procurement
contracts

The Government reiterated that the aim was to introduce a genuine plan for government
procurement contracts and, in this connection, to examine all aspects of the conditions under which such
contracts are concluded, so asto simplify the rules while respecting the principles of transparency and of a
fair tendering process, in order to guarantee equality of accessto government procurement contracts.

The DGCCRF (Directorate General for Competition, Consumer Affairs and Product
Safety/Quality) played an active role in thisreview, relating its experiencesin the field.

Following discussions with members of parliament, representatives of the construction, public
works and speciality light construction industries, representatives of companies who regularly submit
tenders for government procurement contracts, and the various public bodies involved, Mr. Trassy-
Paillogues submitted the following findings and proposals:

a) There is a general consensus that the current rules governing public buying are far too
complex and detailed, particularly as regards the procedure to be followed, and that they
constitute a definite obstacle to the efficiency of the system.

b) Specia procedures should be introduced or developed in order to give small and medium-
sized businesses a better chance of winning orders (the more systematic use of
apportionment, the introduction of a Europe-wide negotiated consultation procedure).

c) Moreover, proposals will be submitted in order to improve the quality of offers. The purpose
being, firstly, to develop a system which will detect unusually low offers, the disastrous
consequences of which, both for public buyers and the companies involved, are no secret: the
last minute introduction of surcharges to make up for flaws and lack of quality, an increased
risk of litigation, and undermining of small and medium-sized companies, who are the first to
suffer from tenders that involve predatory pricing.

d) At the same time, steps will be taken to identify the best offer. When the conditions
governing a contract are being drawn up, the public buyer shall draw up a list of criteria
which will be principally based on quality, and not just on price, as is so often the case at
present.

€) The main pointsidentified in this review will be debated, and the Government will then draft
ahill.
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Telecommunications

Telecommunications: The French telecommunications monopoly has existed since 1837. The
market will be completely liberalised in Europe by 1 January 1998. It is essentia that we succeed in
opening the market to free competition. During the autumn of 1995 progress was made in liberalising the
sector both at a national and a community level. At anational level, work began on the forthcoming bill to
regulate telecommunications, with the Government launching a public enquiry. At the same time, at a
community level, negotiations began on draft directives relating to the applicable legal regime, licences
and interconnectibility. The Directorate General has played an active rolein all these exchanges.

The purpose of the new regulations in France is to reconcile an effective market with a quality
public service, fair competition, and consumer protection.

In order to set up the telecommunications networks it will still, in principle, be necessary to
obtain a license, but this will be issued by authorities with limited powers, and some independent
networks will be exempt from this requirement. On the other hand, the supply of services will not be
subject to any restrictions other than, possibly, a prior declaration, except for telephone services supplied
to the general public, which will still require the authorisation of the Ministry of Telecommunications.
The market will be regulated by a special authority. However, the principle of one single body of
competition law will be preserved, and cohesion between the Competition Council and the Ministry of
Finance (responsible for competition) on the one hand, and the regulating authorities on the other hand,
will be ensured (cf. Law 96.681 of 26/07/96).

Finally, in November 1995 the French government announced that the legal regime governing
public auctions was to be modified by 1 January 1998. This decision followed several years of
discussions, and the receipt of a formal notice from the European Commission to introduce possibilities
for community nationals to organise sales involving public auctioneers on French territory. In order to
avoid litigation, which would further delay the opening of the market, the government has decided to set
up aworking group under the aegis of the Ministry of Justice, which will bring together all the concerned
parties to examine and shape a reform which must develop the French art market, while opening it to free
competition.

1. Enforcement of Competition L egislation and Policy
Action against anti-competitive practices and restrictive practices.

Activity of the Directorate General for Competition, Consumer Affairs and Product
Safety/Quality (DGCCRF)

Although in this period of great economic change the Directorate Genera is particularly
involved in examining and improving competition law to create an appropriate and effective regulatory
tool, itsrole is also to ensure that the existing rules are respected and to monitor any abusive behaviour
likely to distort competition.

In 1995 the Directorate General actively fought to eliminate anti-competitive agreements and
abuse of dominant positions. Approximately 200 enquiries were launched or finalised, and the Ministry of
Finance made forty-two referrals to the Competition Council.
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Government referrals of contested casesto the Competition Council
(prohibited agreements and abuse of dominant position)

1991 1992 1993 1994 1995

49 50 43 26 42

The increase in the activities of the Directorate concerned sectors which have been closely
monitored over the last few years, such as government procurement contracts and public service
concessions, the core industries, relations between suppliers and major distributors, private service
companies and independent professionals, as well as sectors which have only recently come to the
attention of the Council: the health sector, the activities of state-owned monopolies on the open market
following their diversification or the modification of the scope of their monopoly (see point | above).

The Directorate Genera has closely monitored government procurement contracts.

In keeping with its aim to ensure that the principles of fair competition are respected in
government procurement contracts and public service delegation agreements, representatives of the
Directorate General sit on commissions on calls for tenders relating to government procurement contracts.
They have both an advisory and aregulatory role.

The advice it dispenses on a daily basis to public buyers and, more specifically, small local
authorities, is an essential part of the Directorate General's duties and is often a vital factor in
understanding the rules of fair competition and equal treatment of candidates and, consequently, the legal
validity of any decisions. However, this also facilitates the Directorate General’s supervisory duties and
increases efficiency, as the relevant parties are forewarned of the rules to be respected.

As in previous years, the regional departments of the Directorate General have been able to
assist the local administrative authorities in monitoring the validity of contracts and delegations, because
they operate as part of the local economic fabric and their officers are experts in the regulations governing
government procurement contracts.

In 1995, the Directorate General played a vital role in identifying cases of favouritism, with
more than ninety contracts being examined, the majority of which were then referred either to the
intergovernmental board of enquiry on procurement contracts and public service delegation agreements
(MIEM) or to the courts.

This figure demonstrates the state’s concern that all public buyers comply with the principles of
transparency and impartiality.

Given the predictability of government procurement contracts and the volume of business
generated (11 per cent of the GDP), the temptation to enter into prohibited agreements is great, and the
Directorate General has remained extremely vigilant in this area. The Ministry of Finance has referred ten
cases of prohibited agreements between companies within the context of government procurement
contracts to the Competition Council.
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Activity of the Competition Council
1. Jurisdiction of the Competition Council

On referrals by various electricity companies concerning EDF, the Council ruled that the
contested practices involved several separate electricity companies which sell electricity to EDF in
consideration for a price. It consequently considered that the fact that the purchase price of the electricity
is fixed by governmental decree and that any disputes arising between the independent companies and
EDF are determined by the Ministry of Trade and Industry did not mean that the provisions of the
Ordinance should not apply.

Similarly, following a referral by the French federation of billboard and poster companies
concerning the situation caused by clauses in contracts entered into by the Jean-Claude Decaux group for
the installation and operation of urban advertising spaces in public areas in several municipalities, which
clauses provide for long-term exclusivity, priority rights and automatic renewa of the contracts, the
Decaux company asserted that the Council did not have authority to examine agreements governing the
use of public areas, as these are administrative agreements. The Council ruled that athough the
administrative courts had sole authority to verify the validity of said agreements, the Council had due
authority to examine the practices of the Decaux group as regards poster advertising, which constitutes the
provision of services and is consequently governed by Article 53 of the Ordinance.

A new case in the sports sector gave the Council the opportunity to further define its jurisdiction.
In their referral and application for protective measures, thirteen manufacturers of sports items protested
against the agreement entered into between the National Football League (LNF) and Adidas, whereby
Adidas became the exclusive supplier of equipment for professional players, and the decision to make this
compulsory for al football clubs, which led to the organisation amending Article 315 of the internal rules
and regulations governing the French Championship for first and second division clubs, who are now
“obliged to ensure that all players shall use equipment supplied by the LNF”. The LNF asserted that the
Council did not have authority to examine this application, given that the contested agreement could not
be considered independently of the regulations, which constitute an administrative instrument. The
Council pointed out that its role was not to appraise the validity of the amended provisions of the rules and
regulations governing first and second division championships, but that, although, pursuant to an
agreement entered into with the French Football Federation, the LNF was responsible for organising first
and second division championships, promotional operations and, more specifically, the exclusive supply
of equipment for players could not be considered as an activity falling within the scope of its rights as a
public authority, and did indeed constitute the provision of services within the meaning of Article 53 of
the Ordinance. Furthermore, the Council stated that the agreement entered into between the League and
Adidas constituted a prohibited agreeme