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Fostering competition in ASEAN

ASEAN Member States have agreed to implement significant advances in competition policy as part of
the ASEAN Competition Action Plan 2016-2025 (ACAP 2016-2025) which provides strategic goals,
initiatives and outcomes to fulfil the competition-related vision of the AEC Blueprint 2025. In order to
increase awareness of the benefits and role of competition in ASEAN, the ACAP 2016-2025 provides
for an assessment to be conducted on the impact of non-tariff barriers on competition in the markets of
ASEAN Member States followed by recommendations.

The logistics sector was chosen by the ASEAN Secretariat and ASEAN Experts Group on Competition
(AEGC), together with the OECD, as i t can play a significant
devel opment , and is included in the AEC ed kficem
|l ogi stics can play a significant role in inc
international trade and improving its competitiveness. By developing an efficient logistics system, a
country can enhance its connectivity to better serve its importers and exporters, and satisfy the needs
of regionally integrated production facilities for reliable just-in-time delivery of inputs and outputs.

Against this background, the ASEAN Secretariat, with funding from the UK Prosperity Fund (UK
Government), tasked the OECD to assist with the implementation of Initiatives 4.1 and 4.2 of the ACAP
2016-2025. These two initiatives require an assessment of the impact of competition law and policy on
the markets of all 10 ASEAN Member States, both in general (4.1) and with a focus on state-owned
enterprises (4.2).

This report contributes to ACAP Outcome 4.1.2 (Impact of non-tariff barriers on competition), building
on a competition assessment of regulatory constraints on competition in the logistics services sector.
More specifically, the agreed scope for the project is to cover:

i Freight transportation, including transport by road, inland waterways and maritime, and rail.
Freight forwarding.
Warehousing.
Small-package delivery services.

= = =] =

Value-added services.

The current report is part of a series of 10 similar assessments, one for each ASEAN Member State.
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PPP Public-private partnership

PRD Postal Regulation Department, DICT

PSA Philippines Statistics Authority

PSIC Philippine Standard Industrial Classification

PTMRF Port Terminal Management Regulatory Framework
RFINL Regular Foreign Investment Negative List

SME Small- and medium-sized enterprises

SOE State-owned enterprise

SEZ Special economic zone

SBMA Subic Bay Metropolitan Authority

TEU Twenty-foot equivalent

TESDA Technical Education and Skills Development Authority
TPL Third-party logistics

UNCTAD United Nations Conference on Trade and Development
WGI Worldwide Governance Indicators

WTPD Water Transport Planning Division, Department of Transportation

Units of measure

g gramme
kg kilogramme

t tonne

km kilometre

m? square metre
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Executive sumary

Main economic characteristics of the logistics sector in the Philippines

The market size of the logistics transport services sector is approximately USD 11 billion; it has an 4%

share to total GDP in the Philippines. Road transport accounts for 40% of freight transport revenue, while

maritime transport accounts for 35%. The cost of logistics to sales remains high in the Philippines at
approximately 27%, for example, compared to other ASEAN peers, such as Indonesia (21%), Viet Nam

(16%) and Thailand (11%). The Department of Trade and Industry (DTI) has noted that three of the
Philippinesd biggest | ogistics perfor manceanddsligetyes ar e
delays in cargo. On a global level, the Philippines ranks 60 in the WorldBank 6s Logi stics Per
Index (LPI). According to the LPI, customs and timeliness appear to be the two most challenging areas for

the Philippines, while the country also scores at the lower end for infrastructure and logistics competence.

The Philippines 6 strength is in international shipment s, sup
strong shipping industry. The Philippine Development Plan 2011-2016 recognised that inadequate
infrastructure and resulting poor logistics network are critical constraints to investment and growth. Various

recent infrastructure projects un(BBByinvestment pyjogranemest ment 6 s
are likely to further improve the quality of infrastructure and the overall logistics performance of the

Philippines.

Key recommendations by sub-sector

The report makes 76 recommendations on specific legal provisions that should be removed or amended.
The main recommendations are summarised below.

Road freight transport

1. Issue clear guidelines on the application requirements for road freight transport licences. Certain
evidentiary requirements should be revised, such as the provision of a haulage contract and proof
of garage.

2. Implement the online database or system established so the Land Transport Office (LTO) can
undertake the CPC confirmation process directly without having to consult other authorities.

3. Make all licences and permits required for trucks for hire available through a single application to
a single agency. Separate processes to obtain port-related activity permits should be removed.

4. Introduce roadworthiness standards for trucks with a transition period for current market operators,
rather than implementing the ban on vehicles, which are more than 15 years old.

5. A national authority, such as the Department of Transportation (DOTr) should supervise fees
charged by local government units (LGU) and publish an annual report detailing all authorised fees.
Alternatively, national legislation that explicitly prohibits LGUs from raising additional pass-through
fees should be introduced.

Maritime freight transport

1. Structural separation between the regulatory, operational and commercial functions of the
Philippines Port Authority (PPA) and of regional port authorities such as the Cebu Ports Authority
(CPA), should be ensured.
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classified as public services, remove the economic-needs test from the requirements to obtain a
CPC.

3. Each logistics authority should publish the complete list of legislation it administers on its website.
Authorities should revise legislation to include new amendments or alternatively, list the main
legislation and then provide links to any amendments. Every piece of legislation should include
subsequent amendments so that all legislation has a consolidated, updated version. Ensure that
regulations are published on the Philippine Business Regulations Information System (PBRIS),
which will soon be launched by the Anti Red Tape Authority (ARTA).

4. The digitalisation of all application procedures for logistics-related authorisations should continue
and online applications should be allowed.

5. The requirement for 100% Filipino executive and managing officers in public utilities should be
eased to allow a higher percentage of foreigners in high managerial positions, in order to attract
foreign investment. Restrictions based upon citizenship should be replaced by residency
requirements.

6. Where foreigners are allowed to participate in procurement processes, national preferences should
be eliminated to ensure that the most competitive bid is chosen. If necessary, a transition period
could be implemented.

7. All minimum capital requirements should be removed. Alternatively, the minimum capital
requirements for foreign investors should be amended to align them with domestic requirements.

International agreements

TradeNet, the P hi | i pNatiomaleSingle Window, should be activated and made operational
as soon as possible.
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Introduction

1.1. Introduction to the ASEAN Competition Assessment Project

Logistics plays a significant role in increasi

Southeast Asian Nations (ASEAN) made the logistics sector 1 of 12 priority sectors in its ASEAN Economic
Community Blueprint 2025 (AEC Blueprint). As part of the initiatives of the ASEAN Competition Action
Plan 2016-2025 (ACAP), the ASEAN Secretariat asked the OECD to carry out an independent competition
assessment of legislation in the logistics sector and to prepare a regional report assessing the impact on
competition of state-owned enterprises (SOE) and government-linked monopolies in selected ASEAN
markets. The AEC Blueprint charts the broad trajectories of ASEAN economic integration from 2016 to
2025, following the formal establishment of the ASEAN Economic Community on 31 December 2015.

An OECD team has been conducting 10 competition assessments of laws and regulations across the
10 ASEAN member states (AMS), as well as an overall study for the ASEAN region. It worked in close
co-ordination with the ASEAN Secretariat (ASEC), the ASEAN Expert Group on Competition (AEGC), as
well as with the responsible authorities within each AMS, in particular the respective competition
authorities. For the Philippines, the analysis was carried out with the support of the Philippine Competition
Commission (PCC) and funded by the UK Prosperity Fund (UK Government).

The following study covers the first component of the project, the competition assessment of laws and
regulation in the logistics sector in the Philippines.

1.2. Introduction to the logistics sector

Logistics is commonly defined as the process of planning, implementing, and controlling procedures for
the efficient and effective transportation and storage of goods including services, and related information
from the point of origin to the point of consumption for the purpose of conforming to customer requirements.
This definition includes inbound, outbound, internal, and external movements (Mangan and Lalwani, 2016,

P. 9.

Logistics is also defined as the process of strategically managing the procurement, movement and storage
of materials, parts and finished inventory (and the related information flows) through the organisation and
its marketing channels in such a way that current and future profitability are maximised through the cost-
effective fulfilment of orders (Christopher, 2016, p. 2p2).

Standardised shipping containers i commonly known as TEU i are now a fundamental feature of all major
national and international transport modes. They can be stacked on board a ship, allowing efficient use of
space and improved cargo handling. Containerisation makes intermodal freight transport possible,
enabling the uncomplicated movement of goods in bulk from one transport mode to another.
Containerisation allows a large number of small packages to be consolidated into a large single unit. This
usually reduces handling costs by simplifying transport and transfer, for instance from one mode of
transport to the other or upon arrival at the final destination.
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Logistics is a cluster of activities, with each area involving a range of different actors and services. This
project will focus on five subsectors of logistics,* namely:

1. freight transportation, including transport by road, inland waterway and maritime, and rail
2. freight forwarding

3. warehousing

4. small-package delivery services

5. value-added services.

The exact scope of the logistic sector was agreed with the ASEAN Secretariat and each AMS in the context
of the ASEAN Experts Group on Competition (AEGC).

The report does not cover issues of customs or air freight transport.

1.2.1. Freight Cargo Transport

Freight transportation is usually split into five principal modes: road, water, rail, air, and pipeline. This
project will cover only road, water and rail. Transport by air is only a small percentage of overall freight
transport in the ASEAN region; in the Philippines, for example, air freight transport accounted for only 25%
of logistics revenues in 2017 (Ken Research, September 2018, p. 423)). Also, transport by air raises a set
of different questions, which are often regulated in bilateral or multilateral agreements.

Road freight transport

The road freight transport sector refers to the transportation of goods between economic enterprises and
between enterprises and consumers, including bulk goods and goods requiring special handling, such as
refrigerated and dangerous goods. The laws covering road transport usually distinguish between transport
for own-account (such as freight transportation between establishments belonging to the same firm) and
for hire or reward. Road freight transportation continues to be the dominant mode in many countries,
including the Philippines. Fixed costs are low as the physical transport infrastructure such as motorways
is usually in place through public funding, as are variable costs such as fuel and maintenance, road use
and congestion charges. Road is often the most suitable or efficient mode of transport since it allows door-
to-door transport without cargo transfers between distinct vehicles, which results in lower costs for senders
and recipients, as well as in reduced risks of loss or damage that may arise when moving cargo.

Inland waterway and maritime freight transport

Water freight transport refers to goods transported on waterways by using various means including boats,
steamers, barges and ships both within and outside the country. Inland waterway transport uses waterways
such as rivers or canals, while maritime transport uses the sea to link a large number of origin and

destination points, ei t her wi fohinstancd, within ancarchipelagyg 6rs t er r |
coastal trading 7 which is known as cabotage, or more commonly, to other countries? (OECD, 2016,
p.1414).0Of t he worl dés international trade, 90 % is trans

for high-volume cargo that is not necessarily time sensitive or has long lead times for delivery (Rushton,
Croucher and Baker, 2017, p. 4475). While fixed costs 1 including vessels, handling equipment and
terminals i can be high, variable costs are low due to economies of scale based on large volumes of freight
(Mangan and Lalwani, 2016, p. 105(1)).

At the global level, 60% of the goods by value moved by sea are carried by liner vessels. Shipping liners
are carriers providing shipping services to shippers on fixed routes with regular schedules between ports?®
(International Transport Forum, 2018, p. 10p). In the past, shipping lines were often organised in
conferences, formal groups of lines operating on specific routes in a specific geographic zone that set
common freight rates and regulated their capacity. This practice has been under scrutiny in certain regions
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of the world (such as the European Union)* and its relevance has decreased in the last decades, mostly
as a result of the United States 1998 Ocean Shipping Reform Act and the repeal of the EU block exemption
for liner shipping conferences in 2006 (International Transport Forum, 2018, p. 11jg).

Ports used in maritime and inland waterway transport serve as infrastructure to a wide range of customers
including freight shippers, ferry operators and private boats. One of the main functions of ports is to
facilitate domestic and international trade of goods, often on a large scale. Most ports have extensive
infrastructure including quays, roads, rail tracks, areas for storage and stacking, repair facilities, as well as
fences or walls to secure the port. In addition, ports include superstructures constructed above the main
infrastructure, which comprise terminal buildings, warehouses and cargo-handling equipment, such as
lifting cranes and pumps. Major shipping lines usually organise their services as hub-and-spoke networks
with hubs centred on large container ports.

The main ports in the Philippines are the Port of Manila, Port of Subic Bay, Port of Batangas, Port of Davao,
Port of lloilo and the Port of Cebu.

Typical port services likely include:

i Cargo handling. This service involves both cargo-loading operations commonly known as
stevedoring and marshalling services such as storage, assembly and sorting of cargo. Charges for
cargo handling will vary from port to port and by the type of cargo handled. Not all ports are capable
of handling all type of cargo and some ports, such as crude oil terminals, are established to handle
one type of cargo only.

i1 Pilotage. This is a specialised service provided by pilots with local knowledge who assist ship
commanders in navigating and manoeuvring their vessels inside the port area. Maritime pilots tend
to be navigation experts with highly developed skills (often former captains) and specialised
knowledge about the particular navigation conditions of a port, such as tide, direction of wind and
depth of the sea. These skills enable them to manoeuvre ships through the narrow channels of a
port, to reduce heavy vesselsbd speed, and to avoid

1 Towage. The service of moving ships within the port using tugboats, small but powerful vessels
used to assist much larger ships to manoeuvre in limited space. Tugboats are capable of both
pushing and towing vessels.

Other services include bunkering (fuel supply) and the provision of water and electricity.

Certain shipping services, as well as shipping-related activities taking place in ports, are provided by the
port administration under monopoly conditions, while others are subject to competition. In certain
geographic regions, strong competition exists between ports and other service providers inside ports
(OECD, 20187). In others, however, enhancing competition can be difficult, especially when ports are local
natural monopolies with limited space and so subject to heavy national regulations. The state of port
competition needs to be assessed in the context of ports facing global shipping alliances with strong
bargaining power, especially since certain shipping sectors such as container shipping have recently
become far more concentrated (International Transport Forum, 20185; OECD, 2018, p. 181(7).

Rail freight transport

Rail freight refers to freight, cargo or goods transported by railways, but does not include parcels or
baggage transport services associated with railway passenger services. Fixed costs for rail tend to be high
due to expensive infrastructure requirements such as locomotives, wagons, tracks and facilities such as
freight terminals; variable costs, however, are mostly low (Mangan and Lalwani, 2016, p. 1051). The
OECD has stated that regulatory authorities must ensure the development of competition in the provision
of services and non-discriminatory access to the infrastructure, while providing for the correct incentives
for investments in the network to be made, ensuring the satisfaction of public-service needs, and
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each other, innovate more and be more productive (Nickell, 1996g; Blundell, 19999;; Griffith, Harrison and

Simpson, 2006y107). Industries in which there is greater competition experience faster productivity growth.

These conclusions have been demonstrated by a wide variety of empirical studies and summarised in the

OECDO6 s iFact sheet on how companygp mipo| b @FECORAEMRGE t s ma ¢
Competition stimulates productivity primarily because it provides the opportunity for more efficient firms to

enter and gain market share at the expense of less efficient firms.

In addition to evidence of competition fostering productivity and economic growth, studies have shown the
positive effects of more flexible product market regulation (PMR), the area most relevant to this project.®
These studies analyse the impact of regulation on productivity, employment, research and development,
and investment, among other variables. Differences in regulation also matter and can reduce significantly
both trade and foreign direct investment (FDI)® (Fournier, 2015p12); Fournier, 2015p3). By fostering growth,
more flexible PMR can help the sustainability of public debt.

A particularly large body of evidence points to the productivity gains of more flexible PMR. At a company
and industry level, restrictive PMR is associated with lower multifactor productivity (MFP) levels.” (Nicoletti
and Scarpetta, 200314;; Arnold, Nicoletti and Scarpetta, 201115)) The result also holds at an aggregate
level (Egert, 201716)). 8 Anti-competitive regulations have an impact on productivity that goes beyond the
sector in which they are applied and this effect is more important for those sectors closer to the productivity
frontier (Bourlés et al., 201317)).° Specifically, a large part of the impact on productivity is due to investment
in research and development (Cette, Lopez and Mairesse, 2013[1s)). Moreover, lowering regulatory barriers
in network industries can have a significant impact on exports (Daude and Maisoneuve, 201819]).

Innovation and investment in knowledge-based capital, such as computerised information and intellectual
property rights (IPRs), are also negatively affected by stricter PMR (Andrews and Criscuolo, 201320;;
Andrews and Westmore, 2014p21;). A number of studies show that competitive pressure, as measured by
lower regulatory barriers (for example, lower entry costs to a market) encourages firms in services sectors,
such as retail and road transport, to adopt digital technologies, including cloud computing (Andrews,
Nicoletti and Timiliotis, 201822)). Pro-competition reforms to PMR are also associated with an increase in
the number of patents, while more stringent PMR are shown to be associated with reduced investment
and to amplify the negative effects of a more stringent labour market (Westmore, 20133); Egert, 2017[1¢)).1°

Greater flexibility can also lead to higher employment. Cahuc and Karmarz found that after road-transport

deregulation in France, employment levels in the sector increased at a faster rate than before deregulation

(Cahuc and Kamarz, 2004247). 1* A 10-year, 18-country OECD study concluded that small firms five years

old or less on average contribute about 42% to job creation (Criscuolo, Gal and Menon, 201425)). As noted

bythe OECD,isuch a di s pr o paderbyjoung fanisenljop créaion guggests that reducing
barriers to entrepreneurship can contribute (GECB,Nni fi car
2015p2¢).

There is also some evidence on the benefits of lifting anti-competitive regulations in terms of reducing
income inequality. One study published in 2015 found that less restrictive PMR improved household
incomes and reduced income inequality.*?

Finally, a 2018 study looked at the impact of PMR on the persistence of profits over the long term.

Regul ations that raise barri er s-atemgerofitsrThe aotleors fopnd ot e c t
that more stringent PMR, as measured by the OECD PMR indicator, is associated with persistent profits

(Eklund and Lappi, 201827)).

The results described above hold in a variety of settings, but specific estimates may differ depending on

the country. For instance, Egert quantified the impact of structural reforms, including PMR and labour

reform, in a large sample including both OECD and non-OECD countries, and foundthatfist ri ngent pr oc
market regulations will have a three-time larger negative impact on MFP in countries with per capitaincome

lower than about USD 8 000 (in PPP terms) (Egert, 2017[1q)). 13
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Recent empirical research suggests that increased market competition can have a positive effect on

gender discrimination and gender equality (Pike, 20182s;; Cooke, 201829]). Further, as mentioned in the

paper given at the OECD Global Forum on Competition: Competition Policy and Gender in 2018, restrictive

or discriminatory | aws or policies against womenos
competitive regulations. Consequently, pro-competitive regulations following from a pro-competition policy

that takes gender into account can help to address issues of gender equality. For this reason, this project

will also address laws that specifically hinder the involvement of women in the logistics business, resulting

in the creation of anti-competitive barriers. Such laws could indeed restrict competition by limiting the ability

of some suppliers (women) to provide a good or service or by significantly raising the cost of entry or exit

by a supplier (women).

In summary, anti-competitive regulations that hinder market entry and expansion may be particularly

damaging for a countryés economy as they reduce prodt

harm employment creation, and may favour certain firms over other firms and consumers, with
consequences for income inequality.

1.4. Introduction to the Philippines4

The Philippines is an archipelago of 7 641 islands in the Philippine Sea and West Philippine Sea. Its islands
are gathered into three main groups: Luzon, Visayas and Mindanao. Luzon is the largest island group and
home to the capital, Manila.

The Philippines has a population of 106.6 million and has been growing steadily since the 1960s. The
c o unt O Gmsnual2population growth rate was 1.4%.% The Philippine Statistics Authority (PSA)
estimates the Philippines population at 107.9 million in the second quarter of 2019, with GDP per capita
growing by 3.8%.

The PSA put the Phil i p/pnillionearddits unentployment riteat 5.2 iraJanuaty3
2019. The workforce was estimated to be 61.3% male and 38.7% female. Over half of employed persons
work in the services sector (58.1%, an increase from 55.9% in 2018) (Philippine Statistics Authority,
201930)).

1.4.1. GDP and economic growth

In 2018, the Philippines had a GDP of USD 330.91 billion, making it the fifth largest economy in terms of
GDP in ASEAN after Indonesia, Thailand, Malaysia and Singapore (World Bank, 201931).

In the same year, the Philippines recorded a GDP growth rate of 6.2%.'¢ GDP growth in the second quarter

of 2019 was 5.5%,'"dr i ven by fdAtrade and repair of motor vehi
goods; manufactur i n g ; and other serviceso. According to the
growth rate was 6.3% between 2010-2017, a substantial increase from the 4.5% average between 2000-
2009.*T h e O E C miéns-term economic outlook (2020-24 average) for the Philippines forecasts GDP

growth of 6.2% (OECD, 2019, p. 16032)).

The Asia Development Bank (ADB) has flagged that the Philippines economic growth will contract by 7.3%
in 2020 because of the COVID-19 epidemic but that recovery is expected in 2021. In 2019, the recorded
GDP growth rate was 6%, while the 2021 GDP growth forecast is 6.5% (Asian Development Bank, 2020y;).

In 2017, the World Bank classified the Philippines as a lower-middle income country with a per capita gross
national income (GNI) of USD 3 660, but it expects it to become an upper income country (USD 3 896-
12 055) in the near future (World Bank, 2019;z4)).

Figure 1.1 shows the Philippine GDP growth rate since 1961 compared to selected ASEAN countries; the

e
W

countryo6s overall GDP growt h r at eTheé Rhiippites expegematd s i gni f
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According to the OECD Investment Policy Reviews: Philippines 2016, strong economic growth over the
past decade (except during the global financial crisis) was driven by market reforms initiated in the early
1990s, with partial liberalisation in key sectors such as telecommunications and transport, and privatisation
and deregulation in the water and oil sectors. This encouraged the development of manufacturing and
services including electronics, business-process outsourcing and information technology (OECD, 2016(33)).
The OECD has noted the bias in structural reform towards services and how the services sector has driven
and continues to drive economic growth in the Philippines (OECD, 2016, p. 40;s3)). In 2018, the value added
of services as a percentage of GDP was 60%,2* the second highest in Southeast Asia, after Singapore, as
seen in Figure 1.2. According to the PSA, the services sector grew by 7.1% in the second quarter of 2019.%?

Figurel.2. Serviceqvalueadded) as percentage of GDP in ASEAN countries-22030)
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The importance of the services sector for the Philippines economy is mirrored across ASEAN economies.
In 2012, the Asian Development Bank (ADB) noted substantial increases in the contribution of services to
GDP for the period between 2000 to 2007 (Park and Shin, 2012, p. 353s)). In 2016, services accounted for
73% of ASEAN inward FDI stock,?® a level similar to OECD countries as a whole (70% in 2015) and to
global trends (OECD, 2019, p. 27137). More generally, the continued growth rate in services is also the
result of an ASEAN-wide strategy of strengthening co-operation among member countries under the
ASEAN Framework Agreement on Services (AFAS).?* This agreement was signedbyt he r egi o
ministers on 15 December 1995, during the fifth ASEAN summit, in Bangkok, Thailand. AFAS recognises
the growing economic importance of services and the need to enhance and strengthen trade in services
within ASEAN. It provides an important legal platform that empowers members to open their markets to
foreign competition incrementally, while also giving national treatment to service suppliers from ASEAN
countries. All AFAS rules are consistent with international rules for trade in services, as set out in the
WTOb6s General Agreement on Trade in Services
countries are required to proceed with commonly agreed liberalisation programmes, with the goal of
removing restrictions to trade in services and boosting ASEAN services-based economies (OECD, 2018,
p. 993s)).
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Figurel.3. Ease of Doing Business Score
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Among the factors used to judge the ease of doing business in a country, the World Bank considers the
time required to acquire property and open a new business (regulations for the latter can generally affect
market entry). As shown in Figure 1.4 since 2015, almost all ASEAN member states have significantly
reduced the amount of time needed to start a business. In the Philippines, it still requires 31 calendar days,
only a small improvement from the 35 days needed in 2017, and far above the OECD average of 9.2 days.
Other ASEAN countries have lower rates, such as, Singapore (2 days), Thailand (5 days) and Brunei
Darussalam (6 days).

Figurel4. Time required to start a busingdays)
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SourceWorld Bank World Development Indicipsr#/data.worldbank.org/indicator/IC.REG.DURS?end=2018&REHIASETH
MYVNMMKHLADEJPSGOEG&start=2018&view=bar
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Notes

! For those subsectors, see, for instance, EC merger case COMP/M.7630 i Fedex / TNT Express of
8 January 2016, EC merger case COMP/M.6570 1 UPS/ TNT Express of 30 January 2013.

2 The separation between inland waterway transport and maritime transport is not always clear-cut, as
shown, for instance, in Viet Nam by the overlap of responsibilities between the Vietnam Inland Waterways
Administration (VIWA) and the Vietham Maritime Administration (VINAMARINE).

3 For further information about liner shipping, see, www.worldshipping.org/about-the-industry/how-liner-
shipping-works.

4 See European Commission, Case AT.39850, Container Shipping, closed with commitments on 7 July
2016.

> The methodology followed in this project is consistent with the product market regulations (PMR) index

developed by the OECD. Tomeasur e a countryés regulatory stance an
time, the OECD developed in 1998 an economy-wide indicator set of PMR (Nicoletti et al., (199943)); this

indicator was updated in 2003, 2008 and 2013.
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https://data.worldbank.org/indicator/NE.EXP.GNFS.ZS
https://data.worldbank.org/indicator/NE.EXP.GNFS.ZS
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https://psa.gov.ph/nap-press-release
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ZAccordi ng t orhetinwvard FOES®EX is tha value of foreign investors dquity in and net loans
to enterprises resident in the reporting economy. FDI
(https://data.oecd.orqg/fdi/fdi-stocks.htm).

24 The ASEAN Framework Agreement on Services was signed in Bangkok on 15 December 1995; see:
https://asean.org/?static_post=asean-framework-agreement-on-services.

25 World Economic Forum, The Global Competitivness Report 2019, www3.weforum.org/docs/WEF The
GlobalCompetitivenessReport2019.pdf. Myanmar was not ranked in the 2019 report.

26 For the full list of countries with their respective rankings, see www.doingbusiness.org/en/rankings.
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Figure2.1. Gross value added of Philippine transportation and stagatge €PHP million), 2019
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SourcePhilippine Statistics Authority, GVA in Transportation and St@@0® (2200onstant 2018 Prices, as of April 30, 2020)
https://psa.gov/phtionahccounts/bask®18/dataeries

PSA statistics show that the transportation and storage sector grew at an average of 6% from 2018 to
2019. The sub-sectors of land transport grew by 3%, water transport by 5%, warehousing and support
activities by 9% and postal and courier services by 4%.

2.1.2. Number of companies in the transportation and storage sector

According to the 2017 ASPBI, 2 804 establishments are operating in the transportation and storage sector,

including passenger services. Largest sub-sector s i ncl ude fAsupport activities
compani es), fiot her |l and transporto (748 companies),
fiwarehousing and st orThg2086 ASPBRrécorded aniqta of 2 88 §stablishments

and provided an industry break-down, which was more in line with the logistics categories analysed in this

competition assessment. In 2016, the highest number of establishments were in the freight-forwarding

sector (600 or 21% of the total), while the freight truck haulage sector had 580 establishments (20.3%).

2.1.3. Employment in the transportation and storage sector

In 2017, 195 373 people were employed in the sector, an increase of 1.9% from the 191 817 in 2016.
According to the 2016 ASPBI, 18 700 people were employed in the freight-forwarding sector, 18 200 in
freight truck operations, and 15 000 in cargo handling/other activities relating to water transport (see
Figure 2.2).

OECD COMPETITION ASSESSMENT REVIEWS: LOGISTICS SECTOR IN THE PHILIPPINES © OECD 2020


https://psa.gov.ph/national-accounts/base-2018/data-series

| 33
Figure2.2. Employment in the transportation and storage industry, bsestidr
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SourceAnnual Survey of Philippine Business and (h8&&1y, 2016.

DTI figures from 2018 showed that logistics transport services in particular employed approximately
150 000 people (Department of Trade and Industry, 2018, p. 9p2).

2.1.4. Turnover

Although official PSA statistics do not quantify the value of the Philippine logistics and warehousing market
sector, according to independent consultancies in 2016 it was worth USD 11.2 billion (see Figure 2.3).

Figure2.3. Comparison of logistics and warehousing market size (USD billion), 2016
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Figure2.5. Freight segments by revenue, 2017
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2.2.1. Road freight transport

Road transport has the advantage of allowing door-to-door transportation without cargo transfers between
vehicles; this reduces costs for senders and recipients, as well as risks of loss or damage that might arise
during transit. General ly, even when other modes of t
mi | ed ammid €id atsrtansport still needs to be carried out b

The importance of road freight transport in the Philippines is demonstrated by the constantly increasing
number of commercial-vehicle registrations. According to the 2018 annual report of the Land Transport
Office (LTO), there was an annual average increase of 11.95% in vehicle registrations from 2016-2018
(Land Transport Office, 2018, p. 3js)). According to DTI, 56% of registered commercial vehicles operate on
the countryds | ai(Dgpmadment ofsTtadenadd, Inddstuyz 2088, p. 10p2). As shown in
Table 2.1, 448 684 trucks were registered by the LTO in the Philippines in 2018, an increase from 430 576
in 2017, of which 12% were new trucks. Private trucks make up approximately 90% of the total truck fleet,
while for-hire trucks make up 8% and government trucks 2%.

Table2.1. Number of trucks in the Philippines, 2017 and 2018

New Renewal Total
2017 2018 2017 2018 2017 2018
Government 749 1384 8525 8740 9274 10124
Private 56847 50587 3323247 3350954 380094 401532
Forhire o* 0* 41115 36850 41115 36850
Total 57596 51971 372887 396544 430483 448506

Note* Interviews with LTFRB have confirmed that thesezZiggaraeafntrue and that new registrations were issued.
SourcePPA, Port Operations and Services Department (2018 and 2017).

OECD COMPETITION ASSESSMENT REVIEWS: LOGISTICS SECTOR IN THE PHILIPPINES © OECD 2020






| 37

Figure2.6. Domestic cargo throughput, in tonnes
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Main market operators

iFew operators serve most shipping routeso in the don
morethan4 0 percent of rout es s @vord®ahk, BOY8, @ 11g)i ltregplained thag,e r at or ¢
fifof the 54 primary routes for which data was obtained
further third were served by just two operators, and less than one quarter were served by 3 or more

compet (WorldBank, 2014, p. 4). The Worl d Bank concluded that the f
often the major force discipli ni ng mar ket behavioro and Ain the abse
barriers, the threat of ent(WoldBask, 20ld,lpesk)y t o be real an

Cost of domestic shipping

The cost of domestic shipping is high relative to other ASEAN archipelago countries such as Malaysia and
Indonesia, with the World Bank concluding in 2014 that the average port-to-port cost per nautical mile in
the Philippineswas USD1 . 4 7, hi gher t ha77 and dadayse® 3 adB&(WdldDBank,

2014, pp. 22-23¢).1 t al so stated that it was fAimore expensive to
than between 2 Philippine (WoaldBark, 2014,p.48)n i nternati onal |
Safety

In 2014, the Philippines had the worst casualty rate (ratio of total casualties to total fleet size) in the ASEAN
region, 40% higher than second-placed Indonesia (World Bank, 2014, p. 26). In 2018, according to
statistics from the Philippine Coast Guard (PCG), there were 302 maritime incidents or accidents reported
and 31 casualties or bodies recovered (Maritime Industry Authority, 2019, p. 20p07). This is lower than in
2016, when the PCG recorded 707 maritime incidents or accidents and 211 causalities. (Maritime Industry
Authority, 2016, p. 23[11).

2.2.3. Maritime: International shipping market

In 2018, according to MARINA, the Philippine-registered overseas fleet was made up of 103 ships, 2 of
which were owned and 101 of which were bareboat chartered (Maritime Industry Authority, 2019, p. 25[10)).
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This is a decrease from 2016, when MARINA recorded a fleet of 119 ships, 1 of which was owned and 118

bareboat chartered (Maritime Industry Authority, 2016, p. 28u1)). In 2018, th e Phi |l i ppi nes6 over
contained ships offering five different types of services, as shown in Table 2.2. In 2016, the Philippines

overseas operating fleet also provided dry cargo and container carrier services.

Table2.2. Number of overseas operatingtflaetype of service016 an@0B

Type of service 2016 2018
General cargo 27 24
Bulk carrier 63 53
Tanker 17 20
Livestock carrier 7 4
Dry cargo 1 -
Container carrier 2 -
Multipurpose/dry cargo 2 1
Total 119 103

SourceMARINAAnnuaReporonBasidMaritim&tatisticR0122016 https://marina.gov.ph:1443/reports/statistical/statistical%20report%2
020122016 _final.pdf

In 2018, 563 Philippine overseas shipping companies i those allowed to operate in international waters i
were accredited by MARINA (Maritime Industry Authority, 2019, p. 24u0).% This is a slight increase
compared to 2016, where there were 530 accredited shipping companies (Maritime Industry Authority,
2019, p. 24p0). * The top 10 overseas shipping companies by tonnage are shown in Table 2.3. Foreign
cargo throughput increased at about 3.7% per annum from 2014 to 2018, reaching 155.6 million tonnes in
2018.

Table2.3. Top 10 overseas shipping comparasxf Decemb&0B, by tonnage

Company name Tonnage (total GRT)
1 Sagana Shipping 280 619
2 Seafarers Shipping 265 416
3 Sea Queen Shipping Corporation 260 516
4 Victoria Ship Management 259 548
5 Filscan Shipping 170 890
6 St. Vincent Shipping 142 566
7 Viking International Carriers 138 644
8 Vintex Shipping Phils. Corporation 101 281
9 Amethyst Shipping Company 80 725
10 Sinbanali Shipping 26 220

SourceMARINAStatistical Report 2@D4.8, page 32itps:/marina.gov.phéantentfloads/2019/12/StatisRegdor2018. pdf

2.2.4. Rail

State-owned enterprise Philippine National Railways (PNR) is the only operator of rail transportation and
railway infrastructure in the Philippines (World Bank, 2018, p. 51j77). PNR does not currently provide freight
transportation services, only passenger transport. A
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Table2.5. Number of freight forwarders by size of assets;22084

Busiess type (by asset) 2014 2015 2016 2017 2018
Micro (<PHP 3M) 83 98 99 85 71
Small (PHP3%15M) 300 314 340 343 317
Medium (PHP1500M) 130 139 152 170 164
Large (>PHP 100M) 60 79 79 79 81
Total 573 630 670 677 633

Source: DHTEB Statistics ora$aeight Forwarders 22043 https://observatory.dti.gov.ph/?p=508

2.3.3. Warehousing

There is no general legal framework for the regulation of warehousing in the Philippines. According to the
PSAG6s 2ual GurvAy of Philippine Business and Industry (ASPBI), the storage and warehousing
sector had 143 establishments. Most (57%) were general purpose warehouses, but a significant number
(17%) were cold storage warehouses and only 5% were bonded warehouses. The 2017 ASPBI noted
126 establishments, but did not provide a detailed breakdown on the different types of warehouses.

2.3.4. Small-package delivery and postal services

The Philippine market for small-package delivery services is open to competition and contains large
domestic and international operator s, as wel |l as a | a
ASPBI recorded a combined value of PHP 18.7 billion for the sectors of postal activities, private postal

service, and messenger service. The total value added for these sectors was just under PHP 6 billion.

According to a World Bank report, 88 companies operate in the courier-services market and there is one

company operating in the basic letter and parcel delivery market (World Bank, 2018, p. 517). The PSA® s

2017 survey noted 91 courier establishments with 6 940 employees, but did not record any statistics for

fipost al act iDecte nebsedr. 2A0s1 9,f DI CT | i sts 110 awngérialri sed |
delivery servicesodo (PEMEDES) or c%urier service provi

Third-party logistics companies (3PLs), including both local and regional players (mainly on Luzon Island),
are active in the market and focus on domestic B2C express-delivery services. These include iSend,
GrabExpess, GoMoto, Clignship, JRS Express, Back Arrow Express, LBC Express, 2Go Supply Chain,
Ninja Van, CheckMeOut, and Del Asia.'*Ac cor di ng t oRodlidp BbQ®RJ, thes3PL market had
a total revenue of PHP 82.37 billion in 2012, with the main 3PL firms being Fast Logistics Group (31%),
Li & Fung (19%), Synovvate Logistics (15.2%), DHL Supply Chain (12.5%) National Marine Corporation
(10%), Lorenzo Shipping (6.5%) and others (5.8%) (Philippine Postal Corportation, 201612).

Although no official statistics exist for domestic express-delivery services, market participants have told

the OECD that the main players are: 1) JRS Express (with a market share of approximately 30%); 2) LBC

Express (approximately 20%); 3) PHLPost (approximately 15%); 4) Lalamove; and 5) GrabExpress. In the

B2B segment , DHL is the | argest operator, whil e LBC E
deliveries to remote areas.'?

For international express-delivery services, the global companies i DHL,*®* FedEx/TNT and UPS 1
dominate the market with a combined market share of approximately 94% in the Philippines.**

PHLPost has the largest network in the Philippines with 3 offices of exchange, 9 mail-distribution centres,
62 sub-distribution centres, and 1 355 post offices.'® LBC Express, which is number two in the market, has
13 distribution centres and 280 hubs, and continues to increase its presence, particularly in emerging
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towns. LBC Express operates mainly land and air transport, using a fleet of more than 1 500 trucks, as
we l | as fAnautical hi ghways®@nrollfofi(to-rojvesselss oad transport al

2.4. Infrastructure

The World Bankés Logistics Performance hbtorslabouttmeegul ar |
quality of trade and transport-related infrastructure to provide an aggregate indicator across 160 countries.

This captures |l ogistics professi onal sand tmespod-elptédi ons of
infrastructure, including ports, railways, roads and information technology. The index ranges from one (very

low quality) to five (very high quality).

In 2018, the average quality of trade and transport-related infrastructure in the East Asia and Pacific region
was 3.05. As seen in Figure 2.7, only three countries in ASEAN (Malaysia, Singapore and Thailand) score
above this average, with Singapore the regionds best |

Figure2.7. Quality ofrade and transporelated infrastructure

[ 2018 [1 2016

Philippines Singapore Thailand Vietham Malaysia IndonesiaRegion: East Brunei  Lao PDR Cambodia Myanmar
Asia &
Pacific

SourceWorld Bank, Logistic Performance Index $ttpsy/tpi.worldbank.org

The quality of infrastructure in different ASEAN countries varies widely and, as seen in Table 2.6, the
Philippines lags behind its ASEAN peers. It is the worst performer in all logistics-related infrastructure
categories, with an overall rating of 97, except for port infrastructure where it ranks above Lao PDR and
quality of railway where it ranks above Cambodia (World Economic Forum, 2017-18, p. 23813).

The Philippine Development Plan 2017-22 (PDP) stresses the inadequacy of infrastructure, notably in
transport, telecommunications, energy, health, education, water supply and sanitation (National Economic
and Development Authority, 2017p147). According to the OECD, progress has been made towards
addressing infrastructure gaps, but in order to meet the demand for infrastructure in the Philippines and a
target of 7% GDP growth between 2017-22, considerable capital and a more efficient utilisation of available
financial resources will be necessary (OECD, 2018, p. 16115)).
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International trade and international price comparison

The Philippines has experienced growth in both exports and imports of transport services from 2005 to
2018, as shown in Table 2.7.

Table2.7. Philippineds total trade 20 transport
Transport services 2005 2010 2015 208
Exports 937 1347 1934 2683
Imports 2198 3321 3856 5305
Trade balance -1261 -1974 -192 -2622

SourceUNCTADStatttps://unctadstat.unctad.org/CountryProfile/Maritim&BGd&/amex. htrilatistics presented correspond to
the 6th @tlon ofMF Balance of Payments and International Investment Posi260 MERI6).

The connectivity index for the Philippines and other
of integration into the global liner shipping networks.?! According to UNCTADStat data (see Figure 2.8),
since 2006, the Philippinesds connectivity index has

in 2019. It remains far lower than other large ASEAN countries such as Indonesia (44.36 in 2019) or
Malaysia (93.80 in 2019), however.

Figure2.8. Annual liner shipping connectivity index
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Figure29uses UNCTADSTATGO6s Liner Shipping Bilateral Connec
to which the Philippines had the most bilateral connections in 2019.22 The five most connected countries
include Peoplebs Republ ia Makaysia @nd Hong KongSChimay hitpraturechas Ko r e
empirically shown a close relationship between bilateral maritime liner shipping connectivity and exports

in containerised goods and how a lack of a direct maritime connection with a country results in lower export

values (Fugazza and Hoffmann, 20171g)).

Figure29. The Phil i ppinesd Liner Shipping Bil at er
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2.5. Main issues in the logistics sector

Efficiency in the logistics sector can be measured in a variety of ways. This assessment uses a humber of
international and national i ndicator s, including the
Logistics Efficiency Indicator (LEI) of the Philippine Department of Trade and Industry (DTI), and other
measurements such as logistics costs to sales.

2.5.1. World LPI ranking

Box2.1. World Bank Logistics Performance Index

TheWorldBank Logist i cs Per f or mance I ndex (LPI) benchmar
sector from 17 lowesti to 57 highesti to create an overall LPI index that allows for worldwide, regional
and income-group country comparison.

The LPI uses the weighted average of a countryd scores meeting six key criteria.

1. Efficiency 1 speed, simplicity and predictability i of clearance processes by border-control
agencies, including customs.
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poorly for infrastructure and logistics competence. Its score for tracking and tracing remains below
Viet Nam for this sub-indicator, but its ranking (57) is an improvement on its LPI average (60). The
Philippines does, however, score relatively well for international shipments, ranking 37 on the global LPI
and fourth in the ASEAN region.?3

Figure2.10 LPI Score of ASEAN countries, Z018

Thailand = = = Viet Nam == = = Malaysia = = ==== Indonesia == =+ lLao PDR
= * = Cambodia ~ === Myanmar = = Philippines Singapore
45
4 \/\
35 | _._.—_.__.—-—.—-—- \,\.\
— e S— —
—
: e e
—_—— === e T -
3F e e = - T.ﬁ---:-_—‘__.-———-5’:_;':‘—-‘.=.,‘._,_¢—’—"'
________ — —_— — e ——— -
. =TT T~ - 4
_____ - ~..Z
25 —;'.-:-"‘——"ﬁ- —_— — . eeeeetttteeean, e
A AR L LT D SURRTLLLA -) ...............
................ -~ K
-~ X /
2
15 ) ) ) )
2010 2012 2014 2016 2018

Note: Data for Brunei Darussalam are only availabl2(dd8 2@i6 therefore not included in the figure.
SourceWorld Bank LPI 2018, https://Ipi.worldbank.org

2.5.2. DTI& Logistic Efficiency Indicator

In 2017, the Department of Trade and I ndustryos
Indicator (LEI) Assessment Project, in co-operation with the World Bank and certain Philippine government
agencies. The LEI does not benchmark with other countries, but rather highlights issues within the
Philippines logistics sector, collecting data from domestic manufactures and service providers. The main
issues with logistics performance in the Philippines that have been highlighted by stakeholders in the LEI
survey are shown in Figure 2.11, notably delays in customs processes, congestion, delays in cargo and
weather.

DTl has also launched a Logistics Observatory, an online logistics-performance data portal.?* The Logistics
Observatory platform was developed by the DTI-Competitiveness Bureau in partnership with World Bank-
IFC.
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Figure2.11 Most common logistics performance issues in the Philippines
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2.5.3. Logistics costs to sales

Three main metrics are used to measure logistics costs on the macro level: 1) percentage of (aggregated)

sales or turnover; 2) percentage comparison with the GDP level; and 3) absolute costs (Ojala, 2012,

p. 9171). The OECD defines sales as operating revenues less rebates, discount, returns and sales taxes
onconsumers,According to the DTI, 1|l ogisti c ®dicwhaesdegpricesccount
of goods.?®®*1 nf or mati on coll ected as part of DTl b6s LEI not ed
Philippines is 27.16%, a figure broken down in Table 2.9 (Department of Trade and Industry, 20171g]).

Table2.9. Philippine logistics costs to sales, 2017

Logistics component Percentage cost to s§ép
Transport 10.71
Warehousing 5.20
Carrying Inventory 8.78
Logistics adnistration 2.47
Total 27.16
Source:R . Banomyong, AThe | mportance of PdweeePsint rpresegtatio®d@p. | i ppi n

http://observatory.dti.gov.ph/?p=148
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2.5.5. In-house and outsourced activities

Accordingto a survey conducted as part of DTI&ds LEI, 51% of
out in-house and 49% outsourced (Department of Trade and Industry, 20171g)). This is comparable to

Indonesia, but different to Viet Nam where 32% of logistics activities are performed in-house and 68%

outsourced. In the Philippines, warehousing, inventory management, logistics IT systems and value-added

services are mostly in-house activities, while outsourced logistics activities are generally traditional logistics

activities, including domestic transport, domestic freight forwarding, international transport and customs

brokerage (Department of Trade and Industry, 20171g)).

2.6. Market dynamics and developments

2.6.1. National plans and road maps

In 2011, the National Economic and Development Authority (NEDA) published the Philippine Development

Plan 2011-2016, which recognised that inadequate infrastructure and the resulting poor logistics network

were critical constraints to investment and growth.?6 In 2015, NEDA commissioned a nationwide study on

the aspirations, values, and principles of the Filipino people. The study, AmBisyon Natin 2040 (Our

Ambition 2040) established priority asrecftaoatsyr isngoh amnsd itcroa
transport systemso, that aim to have a direciclassmpact
society by 2040.2” In 2017, the government launched the Philippine Development Plan 2017-2022,%8 which

acknowledged th a t much remained to be done: iSpending on i nf
addressing persistent issues and *hallenges hampering

Current large infrastructure projects include the BBB programme, which aims to increase public spending
on infrastructure to around 7.3% of GDP by the end of the current administration and is expected to cost
between PHP 8 trillion to PHP 9 trillion between 2016 to 2022.%°

In relation to logistics specifically, DTI and the National Competitiveness Council (NCC) released a
National Logistics Masterplan 2017-2022, which detailed the state of logistics in the Philippines and
presented key recommendations (Department of Trade and Industry, 20182)). It presented four main goals,
which are to enhance: 1) trade and investment; 2) connectivity; 3) logistics resiliency; and 4) regional
development. It provided for four focus areas that would enable the Philippines to work towards the
outcomes: 1) infrastructure development; 2) policy framework; 3) regulatory regime; and 4) institution
building (Department of Trade and Industry, 2018, p. 5p;). The masterplan proposed that it would be
implemented by a Transport, Infrastructure and Trade Logistics Task Force. As of November 2019,
however, no taskforce or implementation plan exists and according to DTl it is not planned.

In 2019, MARINA launched the ten-year Maritime Industry Development Plan 2019-2028 with the goal of
faccelerating thataomia¢vegmemt egfr aaend and gloBally com

In relation to e-commerce, DTI has launched the Philippine E-Commerce Roadmap 2016-2020, which

fipresents the Philippinesdé strategic pl anhebenditedfi ci es,
eccommer ce f or (Deparamert af Trade & Ipdustry Philippines, 2016, p. 2619).

2.6.2. Logistics and transport services as fipublicut i | i t i gublic seavicdso A

Logistics and freight transport services are interpreted as fpublic utilitiesdin the Philippines. The concept
of fpublic utilitiesois referred to in the 1987 Constitution, yet it provides no definition. fPublic utilitiesdhave
however been interpreted as 0 pnddrsection 13beftheiPubkc Sérvice whi c h

Act (PSA) . The Supreme Court in tiksé Phi viappionss dleas s d
example, in National Power Corporation v. Court of Appeals, et al, G. R. No. 112702, 26 September 1997,
the court defined public utilitesas fia business or service engaged in re
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some commodity or service of public consequence such as electricity, gas, water, transportation, telephone
or telegraph service (citing 64 AM. JUR. 549, cited as footnote 1 in Albano v. Reyes, G. R. No. 83551,
11 July 1989). The term implies public use and service. In KMU v. Garcia (G. R. No. 115381, 23 December
1994), the court defined public utilities as privately owned and operated businesses whose services are
essential to the general public. They are enterprises which specially cater to the needs of the public for
their comfort and convenience.

Relevantly, the 1987 Constitution limits foreign ownership of public utilities to 40%. The provision follows

the Philippine First clause, the policy of giving preference to qualified Filipinos in the granting of rights,

privileges and concessions covering the national economy and patrimony. The purpose of the citizenship

requirement is to prevent foreigners from assuming control of public utilities as this could be detrimental to

the national interest. This specific provision implements an overriding economic goal of the 1987
Constitution: to conserve and devel orpliant dn@&indapaertdenonds p a
national economy effectively controlled by Filipinos. This was highlighted in the case of Gamboa v. Teves,

G.R. No. 176579, 28 July 2011.

There is a current government-wi de i nitiative to amend the PSAy®Do nar
this would involve amendments to the PSA and to the Regular Foreign Investment Negative List (RFINL),3?
which covers investment areas or activities that are open to or limited for foreign investors.

In March 2017, the Philippine Competition Commission6s ( PCC) nati onal review of
recommended that restrictions on foreign participation in the transportation sector be lifted and the initiative

to amend the PSA was included in the legislative agenda stated in the Philippine Development Plan 2017-

2022 (OECD, 2018, p. 16115).

In July 2019, Senate Bill No. 13 and House Bill No. 78 were filed in the Senate and House of
Representatives. Both bills propose that public utilities be limited to a person or entity who or which
ffoperates, manages and controls for public use any of
of electricity and water pipeline dis#Mhetehasibeen syst e
amendments of this kind in the past. The Electric Power Industry Reform Act (EPIRA) for example,

expressly provided that the supply of electricity to the contestable market would not be considered a public

utility.

2.6.3. Competitiveness of the sector: World Bank findings

The World Bank has noted a high level of concentration in the Philippine transportation and storage sector,

noting that, when considered in a static setting, more than 95% of the investigated markets would be

categorised as highly concentrated according to Herfindahl-Hirschman Index (HHI) thresholds. (World

Bank, 2018u43)) The report recognises that while these markets are often highly concentrated, market
characteristics should make competition be generally feasible in areas such as freight forwarding and

cargo handling (World Bank, 2018, p. 20i7). | t f urt her noted that 90% of Atrar
a price-cost margin (PCM) of more than 40 percent, a measure of market power (World Bank, 2018,

p. 24(7). The report finally noted that there are 15 transport and storage markets in the Philippines, which

have a single operator and that while some of these n
competition would be viable in many of them, notably road freight transport, grain warehousing and inland

freight water transport (World Bank, 2018, p. 257). | t concl uded that AfAthe fact th
concentration and PCMs would usually be considered contestable may be an indication that certain market

rules and regul at i dWamldBankn2018,mp. 2¢z).mpet i ti ono
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2.7.3. Relevant attached agencies: Maritime

Maritime Industry Authority (MARINA). Overseeing the promotion and development of the maritime
industry, and the regulation of shipping enterprises, MARINA is involved in the four main sectors of the
maritime industry: domestic shipping; overseas shipping; shipbuilding and ship repair; and maritime labour.
It registers domestic and international vessels and issues licenses, including CPC. It is also involved in the
enforcement of maritime law and oversees both coastal freight transport and inland water freight transport.
As of 31 December 2018, it had 1 293 employees; its 2019 budget was PHP 930 million.

Philippine Ports Authority (PPA). Itis in charge of the development, regulation, financing and operation

of the majority of Philippine seaports. PPA is a government-owned and -controlled corporation (GOCC).

PPA6s mandate is fAto establish, develop, regul ate, mar
in support of trade a%hAdhanb88iempaloydesel o mmerdtld., PPAGSs
amounted to PHP 17.49 billion and total expenses were recorded as PHP 9.47 billion.36

Cebu Ports Authority (CPA). With similar functions to the PPA, CPA is in charge of the development,
regulation, financing and operation of ports located in Cebu Province.

2.7.4. Other logistics-related government agencies

Philippine Economic Zone Authority (PEZA). Republic Act No. 7916, as amended by Republic Act
No. 8748 (otherwise known as the Special Economic Zone Act of 1995) established PEZA as the authority
for the administration and regulation of Special Economic Zones (SEZ), with the exception of certain
economic zones managed and regulated by independent authorities, such as the Subic Bay Metropolitan
Authority (SBMA). PEZA also oversees privately owned and operated economic zones. Its approved
corporate operating budget for the 2018 fiscal year was PHP 4.06 billion.%”

Department of Trade and Industry (DTI). The regulator of sea freight forwarders for logistics services,
DTI has a workforce of 3 209 and a 2019 budget of PHP 18.7 billion in 2019.38

Department of Information and Communications Technology (DICT). In 2015, the Republic Act No.
10844 (DICT Act) created the DICT and transferred the power and authority to regulate courier services to
the Postal Regulation Division of DICT (DICT-PRD). Until 2015, the Department of Transportation and
Communications (DOTC) had the power and authority to regulate courier services under Section 25 of the
Postal Service Act and Presidential Decree No. 240.%° DICT has 1 425 employees and a 2019 budget of
PHP 4.71 billion.

Anti-Red Tape Authority (ARTA). The authority is tasked with implementing Republic Act No. 11032, the

Ease of Doing Business and Efficient Government Service Delivery Act of 2018. The act aims to streamline

government systems and procedures to improve competitiveness and simplify doing business in the

Philippines. According to RA 10032, Section 29 (enabling! a w) , ARTAOGs i ni300nallion;f undi n
as of 28 August 2019, the authority currently had 208 available employment positions.

Metropolitan Manila Development Authority (MMDA). The authority was established under Republic
Act No. 7924 on 1 March 1995 with the role of planning, monitoring and co-ordinating functions, and
exercising regulatory and supervisory powers over the delivery of metro-wide services within Metro Manila
in co-ordination with relevant local government units (LGU). Transport and traffic management is, for
example, one ofthe Metro-wi de ser vi ce ajurisdeton. in Decavhlddd 2008sthe authority had
10 079 staff; for fiscal year 2017 its total budget was PHP 7.32 billion.

2.7.5. State-owned enterprises (SOE)

In the Philippines, state-owned enterprises (SOE) ar-ewnedeif centrolledd t o a
corporationsdo (GOCC). Under the GOCC Governance Act
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organized as a stock or nonstock corporation, vested with functions relating to public needs whether
governmental or proprietary in nature, and owned by the Government of the Republic of the Philippines
directly or through its instrumentalities either wholly or, where applicable as in the case of stock
corporations, to the extent of at | &asmihimangavarpnment
ownership (50% + 1 of outstanding capital) qualifies entities as GOCC.

For the purposes of this assessment, alongside PPA (mentioned above) the other relevant SOE active in
the logistics sector is PHLPost.

Philippine Postal Corporation (PHLPost) is a GOCC established in 1992 by the Postal Service Act,
under the direct jurisdiction of the Office of the President.*! PHLPost operates in three business areas:
1) mail services (mail, letter post and parcel post); 2) express and logistics services (express post, logistics
and warehousing services); and 3) payment and retail services (retail collection services, postal
identification cards, sale of philatelic stamps and merchandise).*> PHLPOST is the designated postal
operator of the Universal Postal Service obligations in the Philippines. Following a 2013 Rationalisation
Plan,*® PHLPost employees fell from 12 727 positions (of which 9 979 were filled) to 7 676 positions (of
which7043 are filled). I n 20 17353@nkllioRr. alsmdstthalf ofrthés (48%) was
generated through domestic ordinary and registered mail delivery services. Express and logistics services
accounted for 32% of its total revenue.**

2.7.6. Main trade associations

The main trade associations active in the Philippine logistics sector are:

Supply Chain Management Association of the Philippines (SCMAP)
Association of International Shipping Lines (AISL)

Port Users Confederation (PUC)

Federation of Forwarders Association in the Philippines (FEDFAP)
Filipino Shipowners Association (FSA)

© 0 s~ wDnh P

Confederation of Truckers Association of the Philippines (CTAP).
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World Bank (2018), Fostering Competition in the Philippines: The Challenges of Restrictive (7]
Regulations.
World Bank (2014), Enchancing Competitive Conditions and Competitiveness of the (8]
Philippines domestic shipping.
World Economic Forum (2017-18), The Global Competitiveness Report. [13]
Notes

! The 2025 Master Plan is the second after the Master Plan on ASEAN Connectivity 2010; for the full text,
see https://asean.org/storage/2016/09/Master-Plan-on-ASEAN-Connectivity-20251. pdf.

2 This includes passenger transport.
3 Growth rates, at Constant 2018 prices.

4 At constant 2018 prices. See Philippine Statistics Authority, GVA in Transportation and Storage (2000-
2019) (At Constant 2018 Prices, as of April 30, 2020) https://psa.gov.ph/national-accounts/base-
2018/data-series

SAccording to DTI, onl yoritsihtdrna reveraimalldin@it GRA) 7lcan deyattocated
to infrastructure development.

6 Of these, 62 were accredited under Memorandum Circular 181 and 466 under Memorandum Circular

186. Memorandum Circular 181 provides for the accreditation of shipping companies operating in
international waters. According to MARI1 N growthMedmor andu
development of maritime-r el at ed acti vities in order to contribute

7 Of these, 64 were accredited under Memorandum Circular 181 and 466 under Memorandum Circular
186. Memorandum Circular 181 provides for the accreditation of shipping companies operating in
international waters. According to MARINA, Memor andum Circul ar 186 promot e
development of maritime-related activitesinor der t o contri bute to thle country

8 As this competition assessment excludes air freight, it does not analyse the air freight-forwarding sector.

% According to a Sector Review by the Development Academy of the Philippines (2017). Annex A, DAP
(2017): Philippine Logistics Industry Regulatory Review, Modernizing Government Regulations Program,
Development Academy of the Philippines, p. 24.

10 See https://dict.gov.ph/list-of-authorized-pemedes-or-courier-service-providers-2019.

11 See www.sulit.ph/blog/11-same-day-delivery-couriers-in-the-philippines.

2B2B accounts for 40% of LBC Expr es swashosingspatetss. The
customers including Samsung and Sony.

13 DHL now operates in different segments with three subsidiaries: DHL Global, DHL Supply (B2B) and
DHL Express (domestic). In stakeholder interviews, DHL and LBC Express explained that they have
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https://unctadstat.unctad.org/wds/TableViewer/summary.aspx?ReportId=96618
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http://www.officialgazette.gov.ph/2011/05/27/philippine-development-plan-2011-2016
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https://www.neda.gov.ph/wp-content/uploads/2018/01/Abridged-PDP-2017-2022_Updated-as-of-01052018.pdf
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sectors are not |listed, simply those <covernsgbrtanyg
logistics are currently considered public utilities, they are subject to the List A 40% foreign-equity restriction.

33 See www.congress.gov.ph/legisdocs/basic 18/HB00078.pdf and www.senate.gov.ph/lisdata/3022927
058!.pdf.

34 See http://dotr.gov.ph/2014-09-02-05-01-41.html.

5Seewww. ppa.com. ph/ ecobandr-gpa.t / ci ti zenodos

36 Philippine Ports Authority, A New Look Towards Progress: Annual Report 2018, www.ppa.com.ph/site
s/default/files/transparency _docs/PPA AR 2018 SF.pdf, p. 16.

37 See https://drive.google.com/file/d/1tvive35rY1590cHb-zVS2fczF2TIWDcg/view.

38 See www.dbm.gov.ph/wp-content/uploads/GAA/GAA2019/Volumel/DTI/DTI.pdf.

39 Republic Act No. 7354 (Postal Service Act or Charter). The Civil Aeronautics Board (CAB) regulates air
transport and the Department of Transportation (DIT) regulates land and sea transport.

40 Section 3(0) of Republic Act No. 10149 (GOCC Governance Act of 2011). GOCC were originally defined
in Presidential Decree No. 2029 (Defining Government-Owned or Controlled Corporations and Identifying
their Role in National Development) and Executive Order No. 64 Executive Order No. 292 (Administrative
Code of 1987) refers to corporations in which the government owns at least 51% of the capital stock. For
certain purposes, GOCC may also include: 1) financial institutions or corporations in which the government
directly or indirectly owns the majority of the capital stock (government financial institutions, GFI); and
2) instrumentalities or agencies of the government vested with special functions and endowed with some
corporate powers (government instrumentalities with corporate powers, GICP); and 3) government
corporate entities (GCE), such as the Philippines Port Authority (PPA).

41 PHLPost (2018), PHLPost Roadmap to 2020, www.phlpost.gov.ph/files/transparency/PHLPost%20Ro
admap.pdf, p. 9.

42 PHLPost (2018), Performance Report: 2017 Highlights of Accomplishments, www.phlpost.gov.ph/files/
corporate _governance/Annual%20Report%202017%20Highlights%20only.pdf, p. 6.

4 GCG MO No. 2012-21.

4 PHLPOST (2017), PHLPOST 2017 Performance Report i 2017 Highlights of Accomplishments,
http://www.phlpost.gov.ph/files/corporate governance/Annual%20Report%202017%20Highlights%200nl

y.pdf
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http://www.phlpost.gov.ph/files/transparency/PHLPost%20Roadmap.pdf
http://www.phlpost.gov.ph/files/corporate_governance/Annual%20Report%202017%20Highlights%20only.pdf
http://www.phlpost.gov.ph/files/corporate_governance/Annual%20Report%202017%20Highlights%20only.pdf
http://www.phlpost.gov.ph/files/corporate_governance/Annual%20Report%202017%20Highlights%20only.pdf
http://www.phlpost.gov.ph/files/corporate_governance/Annual%20Report%202017%20Highlights%20only.pdf
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3 Overview okgislation in the
logisticsector inthe Philippines

The OECD has identified 96 pieces of legislation related to the logistics sector, including international
agreements, codes, acts, decrees, ministerial and departmental regulations and orders, guidelines and
citizends charters.

Table3.1 Number of screened pieces of legislation, restrictions and recommendations

Sector Legislation ansid Restrictions found Recommendations

Freight transport. Road 21 16 15

Railway 0 0 0

Maritime 56 47 38

Freight forwarding 6 11 7

Warehouses 2* 4 0

Smalpackage delivery 3 5 4

Horizontal/others 7 11 11

International agreements 1 1 1

Total 96 9% 76
Note: * There is no |l egal framework for the wars@house secto

Source: OECD assessmarject team.

A summary of the pieces of legislation reviewed by the OECD, the number of barriers identified, and the
recommendations made in this report are summarised below, while all barriers and recommendations are
set out in the Annex.

3.1. Road freight transport

The main pieces of legislation affecting freight transport by road are issued by the Department of
Transportation, the Land Transport Office (LTO) and the Land Transportation Franchising and Regulatory

Board (LTFRB). The main LTO legislation includes RA 4136, the Land Transportation and Traffic Code of

the Philippines. The main LTFRB legislati on anal ysed includes the 2017 Citi
Revised Rules of Practice and Procedure. Key horizontal legislation includes the Public Service Act
(Commonwealth Act No. 146) and the Local Government Code (RA 7160).

The OECD has identified 16 competition restrictions and makes 15 recommendations concerning the
following topics:

OECD COMPETITION ASSESSMENT REVIEWS: LOGISTICS SECTOR IN THE PHILIPPINES © OECD 2020



60 |

The treatment of road freight transport as a public utility, which restricts foreign equity.
The requirement of a certificate of public convenience (CPC) for road freight transport.
The licensing regime for trucks for hire.

Garage and equipment requirements for truck operators.

Roadworthiness standards and overloading schemes.

Local government unit pass-through fees and tolls.

=4 =4 =4 =4 4 -4 =9

Other topics such as road bans and local office requirements for trucking companies.

3.1.1. Road freight transport as a public utility and public service

Foreign equity restrictions

Description of the obstacle. The Philippine constitution imposes an equity restriction on foreign
i nvestment iilni thAipeusbdl i ky uitmposing a 60/ 40 nati on
Philippine citizens, or associations or corporations whose capital is owned 60% by Filipinos can be granted
a franchise, certificate or authorisation to operate a public utility. A Publ i ¢ uti |l ityo i
constitution nor in the Public Service Act 1936 (PSA). The Supreme Court of the Philippines has considered

that fApublic utilitieso are fipublic serviceso and

al

S

ity
nei-t

t he

The PSA definesfipbl i ¢ serviceso and explains which types r e«

(CPC) and other permissions to operate in the Philippines (PSA, Section 13b). According to this definition

and as interpreted by the Supreme Court of the Philippines, road transportation is consideredaipub |l i ¢

ut i | it ydblicserviceaaMarket participants have explained that road transportation includes road
freight transportation and therefore includes commercial hauliers or trucks for hire. Public service providers
require a CPC to operate under the PSA. In order to obtain a CPC, foreign equity is limited to 40%.

Harm to competition. Road transportation i s i nt eraprmreqlredlbythas

constitution at least 60% of road-transportation companies must be owned by Filipinos, with foreign
ownership limited to 40%. This foreign-equity restriction is again present in the PSA, which limits foreign
ownership to 40% for companies wishing to obta
serviceo. These f or aeé lmmersdagentiy foy foreiga firmng, preventing or snaking it
more difficult for them to enter the market, and so favouring national operators. This limits the number of
suppliers in the market and potentially more efficient foreign firms.

Pol i cy mak er s @&he toteigneequityi resteiction limits foreign participation in the Philippine road-
transportation market and promotes the ownership of Philippine road freight transportation companies. The
1987 Philippine constitution adopts a policy of giving preference to qualified Filipinos in the granting of
rights, privileges and concessions covering the national economy and patrimony (Section 10, the
APhilippine Firstad cl aus e )vices @sentialltoithe general pullia thatirvave
a public-interest element. The purpose of the citizenship requirement is to prevent foreigners from
assuming control of public utilities as this is regarded as potentially detrimental to the national interest.
This specific provision implements an overriding economic goal of the 1987 Constitution: to conserve and
develop the patrimony (as set out in the Preamble) and ensure a self-reliant and independent national
economy effectively controlled by Filipinos (Section 19).

As discussed in the Economic Overview of the logistics sector in the Philippines, there are moves to
remove road transportation from the definition of public utilities. Subject to any new requirements, this
would mean that there would be no foreign-equity restrictions on road infrastructure and services imposed
by or derived from the Constitution. Further, [
under the PSA, the foreign equity restriction imposed by the related licencing requirement (the CPC) would
no longer exist. This would increase competition in the sector. Several bills amending the PSA have been
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filed in Congress to redefine public utilities. The proposed definition does not include logistics and freight
transportation. The most recent, Senate Bill No. 13 and House Bill 78, filed in July 2019, provide, for
example, the following exclusive list of public utilities: transmission of electricity, distribution of electricity,
water works, and sewerage systems. The PCC submitted two position papers (21 February 2016 and
2 March 2016) to the House of Representatives, supporting the limited definition outlined in an earlier
version of the bill filed in Congress (Senate Bill No. 1754).

International comparison. In Australia, up to 100% foreign equity is allowed in road freight transport, but
transport is defined as a fAsensitive businesso, which
proposals in the sector agali rbgdasethdsis. THene ar¢ also thrasholds nt er e s
for screening with foreign persons required to receive approval before acquiring a substantial interest (over

20%) in an Australian entity valued above AUD 261 million.! Research suggests that most OECD countries
donotconsiderroad freight transpooaqtivalens a fipublic utilityo

Recommendation. Road freight transport should not be considered a public utility. The Public Service Act
should be amended to reflect this, inserting a list of public utilities in the Act, which does not include road
freight transport. Road freight transportation should then be removed from the list of public services under
the PSA so that road freight transport operators are no longer required to obtain a CPC. Subject to any
additional sector-specific restrictions or screening requirements that may be imposed, this would mean
that foreigners could own up to 100% of road freight transportation companies.

If any foreign equity limits were to remain, the OECD recommends one of the following three options:

1. Progressively relax foreign-equity limits with the long-term goal of permitting up to 100% foreign
ownership. A first step may be to implement changes that move towards the 70% target laid out in
the ASEAN Framework Agreement on Services (AFAS) for ASEAN member-owned entities
providing road transport services. This could then be extended to non-ASEAN nationals. In the
long term, the Philippines may consider full liberalisation by allowing 100% foreign ownership of
road-transportation services.

2. Relax foreign-equity limits on a reciprocal basis, allowing full foreign ownership by nationals of
countries that allow Filipinos to hold 100% shares in a company.

3. Allow 100% foreign ownership, while introducing a screening system of FDI in cases where the
proposed investment passes a certain value threshold (such as in Australia) or when it affects
specific sensitive sectors.

Certificate of public convenience (CPC) for road-transportation operators

Description of the obstacle. As road transportation is classified as a fipubl i c servicebo,
operators of land (and rail) transportation facilities and services are required to obtain a specific licence: a
certificate of public convenience (CPC). This is obt a

Transportation Franchising and Regulatory Board (LTFRB).

Harm to competition. The requirement to obtain a CPC restricts entry as it creates an entry barrier that
may reduce the number of operators in the market.

Pol i cymaker s @hecB(Q requiteimenttensur es t hat applicants wishing
serviceo ar e pr Acpoeding ty stakehaldars, if nead $rekght transportation is still classified
as a fApublic serviceo, but not a fApubl i PCraquiiethentt y o, a s

may still exist. Section 6 of SB 13, the new bill seeking to amend the Public Service Act, proposes to

maintain the requirement for a public service to secure fa valid and subsisting certificate or authorization

for the operation ofapublics er vi ce from t he appr op butdeletesthe ceference st r at i
to the CPC requirement.
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International comparison. In most OECD countries, operators need to obtain a specific licence or permit

from the government or regulatory agency to establish a national road freight business but this is not linked

to a fApublic servicedo |like classification. I n the UK,
licence for vehicles weighing more than 3.5 tonnes. Licences are valid as long as a continuation fee is paid

every five years and the operator continues to operate within the terms of the licence. Additional permits

may be required for specific activities such as, for example, the carriage of dangerous goods or goods that

require sanitary checks. The general licence does not include criteria, such as an economic needs test

that are required by the CPC in the Philippines.

Recommendation. Ro a d freight transport shoul d not be cl as:
consequence, the CPC requirement would be removed. The CPC requirement may need to be replaced

by a licensing process for road freight transport to guarantee that services provided by the operators are

of a certain standard. This should be a standard operating licence, similar to those issued in other

countries, such as the UK, where operators of trucks over a certain weight, are required to obtain an

operating permit.

Economic needs test for CPC

Description of the obstacle. Operators of road freight transportation or trucks for hire are required to

obtain a CPC to operate. To be issued with a CPC, an applicant must satisfy various requirements and

submit a number of documents to the Land Transportation Franchising and Regulatory Board (LTFRB);

these include a requirement to prove the public need for the service. A truck-for-hire operator is also

required to show a notarised haulage contract that shows its area of operation, the number of units needing

authorisation, the duration of any contract, as well as proof that it has sufficient garage space. It must also
provide various permits or fAauthoritiesodo to operate, i
understands that the LTFRB then undertakes an economic needs test on the basis of the documents

submitted.

Harm to competition. Requiring a new entrant to the road freight transportation market to have a haulage
contract, a garage, all vehicles and corresponding comprehensive insurance before they have the right to
operate, significantly raises the cost of entry and decreases the likely number of suppliers. It appears risky
for an applicant to conclude a haulage contract, buy or lease a garage, and prove the existence of all
vehicles before obtaining permission to operate as despite this there is no guarantee that it will be granted
a licence, and so could incur unrecoverable costs.

Pol i cy mak er s ®he grénfing af a CRCdor trucks for hire involves a so-called economic-needs
test that sees the LTFRB making a judgement on the economic need for the proposed service, according
to the evidence provided by the applicant. The requirement for a haulage contract forms part of this test.

To the best of t he OECDO6s knowl edge, there are no f
economic-needs test. The requirement for a garage is likely required, in part, to avoid traffic congestion.
For example, it is provided in the Citizends Charter

iproof of garage or authority tora$éigaceaggewitilbinid. Me

International comparison.No country in the top 20 of the World Ba
including Australia, Singapore and Germany, requires a CPC equivalent, nor is there any licensing
requirement that involves an economic-need test.

Recommendation. The OECD recommends one of three options.

1. Remove the economic-needs test for the CPC application process. Whether or not the services
proposed by an applicant are required should be determined by the market and not by the LTFRB.

2. Remove the requirement to provide documentary evidence of a haulage contract and garage
before a CPC or prior provisional licence is granted. Such evidence, if at all required, should only
be required after the licence is granted or after the applicant has started its business.
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3. Issue clear guidelines about the application requirements.

Garage requirements

Description of the obstacle. To obtain a CPC for a trucks-for-hire transport service, applicants are
required to provide several documents, including a sketch or dimensions of their garage and the
corresponding contract or lease. Article 2 of Memorandum Circular No. 2017-0 27 provi des t he
garage requirementso and demands proof of ownership
all units, and a designated amount of space for additional requirements i such as areas for maintenance,

clearing bays, restrooms i and maintenance facilities. It also requires that at least 1 mechanic and

1 assistant be available for every 10 vehicles.

o X
—_

Harm to competition. New entrants must own or hold a lease on a garage before they have the right to
operate. This requirement seems excessive and overly burdensome and may prevent new players from
entering the market as it significantly raises the cost of entry and requires operators to invest before being
guaranteed a permanent operating licence. The garage requirement itself may prevent smaller players
from entering the market. The requirement to have a mechanic and an assistant available in each garage,
indicates that this work cannot be outsourced or that there is a limit on outsourcing.

Pol i cymaker s dhere bar¢ likadyttwo\paicy objectives. First, the requirement to own or rent a
garage is likely aimed at preventing traffic congestion, and second, the specific requirements for each
garage likely aim to ensure proper maintenance of vehicles and so improve safety.

Recommendation. Remove the garage requirement for obtaining a CPC for a trucks-for-hire transport
service. Applicants should only be required to show proof of sufficient parking space, to prevent traffic
congestion. Freight vehicles do not need their own maintenance garages as they are already required to
comply with roadworthiness standards, and should therefore be able to outsource any repair and
maintenance work.

Renewal of motor-vehicle registration

Description of the obstacle. The LTO requires that the motor-vehicle registration for trucks for hire
vehicles be renewed annual ly. One of t heorrenewingthe e ment s
registrationoffor-hi r e mot or vehicles is that owners must provid
is issued by the LTFRB, which must Aconfirmd that the
the authorisation. The OECD understands that the applicant must first obtain confirmation from the LTFRB

of its CPC and then provide this information to the LTO in its application for renewal. DOTr Department

Order No. 2010-18 (Creation of Franchise Confirmation Uploading Facility) mandates the establishment of

an online database of LTFRB franchisees, available to LTO for confirmation purposes. The OECD has

been unable to confirm independently whether this database has been fully implemented, but it has been

told by LTFRB staff that it does exist.

Harm to competition. The requirement for trucks for hire to renew their motor-vehicle registration annually
is an administrative burden, specifically, the requirement for applicants to obtain confirmation of the
vehicl ebds Cpga@te dgenoyrfLTRRBES e

Pol i cy mak er s Poeposbr¢ tbattheiappkcant continues to hold a valid CPC and is therefore still
eligible to operate as a truck for hire.

Recommendation. The OECD supports the initiative mandated under DOTr Department Order
No. 2010-18. This should be implemented so that an online database or system is established to allow the
LTO to undertake the CPC confirmation process directly without the need for the applicant to consult
LTFRB separately. The OECD supports the initiative mandated under DOTr Department Order
No. 2010-18.
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3.1.2. Operating licences for trucks for hire and for garages

Permits for port-related services

Description of the obstacle. Trucks for hire are required to obtain an annual permit from the PPA if they
wish to provide services for port-related transportation. Currently, trucks for hire are required to obtain
licences and authorisations from the LTO (vehicle registration), LTFRB (CPC), LGU (mayoral permits),
Bureau of Customs, PPA, and, if relevant, the PEZA.

Harm to competition. The requirement to obtain a separate permit from PPA in order to provide port-
related transportation constitutes a barrier to entry. Truck-for-hire companies cannot quickly respond to
demand from port businesses if they do not have this PPA permit. Permits restrict entry into the market,
and so can limit the number of suppliers and increase entry costs for potential entrants.

Pol i cymaker s 6Theodn @& ahisipvoeision is to control port activities and safety. After
consultation, stakeholders appear to agree that it would be preferable to combine all licencing processes
and permits into a single licence.

Recommendation. The OECD recommends the following measures.

1. Separate port-related activity permits should be removed. Any considerations of port safety and
control should be taken in account in the general licencing process if the applicant wishes to
operate in ports (the applicant should make this declaration in its application).

2. All licences and permits required for trucks for hire should be grouped into a single application to
a single agency.

Accreditation of trucks for Philippine Economic Zones (PEZ)

Description of the obstacle. Truck-for-hire companies are required to be registered with and have
accreditation from PEZA to be able to carry out business with PEZA-registered entities within a PEZ. This
is done with PEZA Service Registration Unit.

Harm to competition. The requirement to be accredited with and licensed by PEZA in order to do business
with PEZ-based businesses constitutes a barrier to entry. Truck-for-hire companies cannot quickly respond
to demand from PEZ-based businesses if they are not already registered with PEZA. Permits can restrict
entry into the market, limit the number of suppliers, and increase entry costs for potential entrants.

Pol i cy mak er s Bheprdvigian fot the vegistration and accreditation of truck-for-hire vehicles and
companies working with PEZ-based companies is likely required to control activities in the PEZ and ensure
that such companies are aware of their obligations when working there (see, RA 7916, and the Rules and
Regulation adopted by PEZA). Stakeholders agree that replacing the need for several licencing processes
and permits with a single licence would be preferable.

Recommendation. The OECD recommends the following measures.

1. Separate PEZ-related activity registration and accreditation requirements should be removed.
Accreditation and registration for operation in PEZ should be taken into account during the general
licensing process (if desired by the applicant).

2. All licences and permits required for trucks for hire should be grouped into a single application to
a single agency.

OECD COMPETITION ASSESSMENT REVIEWS: LOGISTICS SECTOR IN THE PHILIPPINES © OECD 2020



| 65

3.1.3. Roadworthiness standards and overloading scheme

Roadworthiness standards

Description of the obstacle. The Philippines does not currently have clear implemented standards and

rules for vehicle roadworthiness and market participants have complained about the absence of inspection
facilities. The Implementing Rules and Regulations of Republic Act No. 8749 or the Philippine Clean Air

Act of 1999 required the DOTC (now DOTr) and the
Vehicle Inspection Station (MVIS) or its duly authorized and accredited inspection centers consistent with

the R.A. 7394 otherwise known as the Consumer Act of the Philippines within sixty (60) days prior to date

of registrationodo. While these tests are |imited to
proof of a wvehiclebs r oa ityto bperate ia the Phitippides. Adtading foo r e
stakeholders, this programme is currently being implemented.

Harm to competition. The current lack of roadworthiness standards and rules may cause uncertainty and
deter market entry.

Pol i cy mak er s @he ntrodueton of mew roadworthiness standards and the establishment of
mobile MVI units is aimed at ensuring road safety. Government stakeholders claim that in 2019, the DOTT,
LTO and the LTFRB launched initiatives to establish procedures for testing the roadworthiness of public-
utility vehicles. The OECD understands that the LTO plans to procure 26 MVI units, while the DOTr is
currently drafting implementing rules and regulations for the accreditation of private companies to run MVI
facilities. This reform relates to the ban on trucks for hire that are more than 15 years old.

International comparison. Most OECD countries, including Germany, Singapore, and Australia have
roadworthiness standards, which are set out in legislation or guidelines

Recommendation. The OECD recommends that roadworthiness standards should be introduced and
implemented, with a transition period for current market operators.

Ban on older trucks

Description of the obstacle. Trucks aged over 15 years are banned from the market for trucks for hire
as they are not able to obtain a CPC. According to MC 2018-007, the LTFRB has decided that from 30 June
2020, it will no longer renew CPCs for existing trucks for hire; it already no longer awards new CPCs to
trucks aged over 15 years. CPCs are usually valid for five years, and until recently if a truck was

LTO

e mi
it

approaching 15 years, LTFRBOS practice was to renew

MC 2018-007 (Non-acceptance of applications for TH services with units more than 15 years old pursuant
to Department Order no. 2017-009), which extends the moratorium so that trucks for hire with existing
CPCs and pending applications will not need to comply until 30 June 2020.

Harm to competition. The age limit removes companies from the market that use trucks aged over
15 years. This could potentially affect smaller competitors unable to invest in fleet renewal. Currently, new
entrants and incumbents are treated differently: entrants who apply for a CPC are not allowed to use a
truck aged over 15 years, but those with existing CPCs can. This discriminates in favour of incumbents.
The OECD notes, however, that this discrimination will end on 30 June 2020 when the new roadworthiness
rules come into force. If the roadworthiness certificate is indeed implemented instead of the maximum-age
requirement, it will eliminate competitors whose vehicles do not meet the required roadworthiness
standards.

Pol i cy mak er s dhe imitiafive was impleamented to address safety and environmental concerns.

MC2017-009 states that the Aroadworthiness of bus type o
t he

sufficient accuracy which is wvital in ensuring
According to Confederation of Truckers Association of the Philippines (CTAP), smaller competitors in the
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truck-for-hire market use units more than 15 years old. CTAP also explained that most trucks in the
Philippines are bought second-hand, imported from overseas (notably from Japan), and then refurbished
in the Philippines. Statistics cited in the National Logistics Masterplan show that at the time the report was
published, more than 80% of trucks on the road were more than 15 years old (Department of Trade and
Industry, 2018, p. 10py).

International comparison. There is no maximum age for trucks in Thailand or Malaysia, but both countries
have roadworthiness standards. In the European Union, according to the European Commission, the age
of commercial vehicles varies according to the type of activity. Newer vehicles are generally used for long
distances and international road haulage. The needs of local markets and national transport are typically
served by older, cheaper vehicles. The rationale for using newer vehicles in international transport include
their lower fuel consumption and lower tolls due to features that reduce environmental impact; they also
need to be replaced more often as they quickly reach high mileages. The EU average age of light
commercial vehicles (LCV) is about 11 years, which increases to 12 years for heavy commercial vehicles
(HCV). The youngest fleets are those of Luxembourg, France and Denmark, while the oldest are those of
Estonia, Poland and Greece. Variations on the average age of HCV range from 6.6 years in Luxembourg
to 18.8 in Greece. LCV are generally newer: on average 10.9 years old, with a minimum of 6.3
(Luxembourg) and a maximum of 17.1 (Greece). Among EU27 freight transporters, 17.5% of road haulage
is done by vehicles over 10 years of age (OECD, 2019, p. 1682).

Recommendation. Rather than implementing the ban on vehicles, which are more than 15 years old, the
OECD recommends the introduction of roadworthiness standards as soon as possible. Such standards
should address both environmental and safety concerns. Given the importance of the policy objective,
truck operators may need a transition period to comply with the new standards. Direct subsidies could be
used to encourage the renewal of fleets with compliant vehicles. These should be applied in an open,
transparent and non-discriminatory manner.

Differing standards about overloading

Description of the obstacle. Stakeholders have stated that different standards are applied and
implemented by different agencies i for example, by national and local bodies T in relation to the
overweight and overloading scheme for trucks. The national anti-overloading scheme i RA 8794 (1999),
An Act Imposing a Motor-Vehicle User Charge on Owners of All Types of Motor Vehicles and for Other
Purposes i foresees a maximum allowable vehicle gross weight (GVW). Introduced in 2000, it is overseen
by the Department of Public Works and Highways (DPWH). Currently, there is a moratorium on the
enforcement of the scheme for category 12-2 trucks, which are semi-trailers with three axles on towing
trucks and two axles on trailers, and 12-3 trucks, which are trucks with three axles on their trailers and
used mainly to deliver shipping containers. Stakeholders have stated that the moratorium on 12-2 and 12-
3 trucks was introduced because the majority of such trucks would not be compliant with weight restrictions.
Stakeholders have explained that the moratorium has been extended several times. According to an article
on cargo-shipping website Port Calls, CTAP has claimed that 80% of containers coming from the Manila
port ficould no | onger be tr an s?Stakehaderd alsb tlaint thaethemor at or
Metropolitan Manila Development Authority (MMDA) has additional rulesthatdi f f er fr om DPHW®G6 s .

Harm to competition. The presence of a continually extended moratorium for some truck categories may
deter new entry into the market as it is both a source of uncertainty for market participants and favours
incumbents. Also, different standards implemented by DPWH and MMDA could cause confusion and
uncertainty for market participants about which regulations to follow.

Pol i cy maker s Ghispioyisor ainstoeprovide for and ensure the adequate maintenance of
national and provincial roads, as well as minimising air pollution from motor vehicles. Another policy
objective is to ensure the safety of passengers and other road users, and to prevent road accidents.

International comparison. In Thailand and Malaysia, weight standards are imposed by a single agency.
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Recommendation. The OECD recommends two measures.

1. Harmonise relevant rules and regulations for the overweight and overloading scheme for trucks
and organise the issuance of rules by a single agency.

2. For the anti-overloading law implemented by DPWH, the rules for categories 12-2 and 12-3 trucks
should either be revised in consultation with industry or the moratorium should be lifted.

3.1.4. LGU fees and road tolls

Pass-through fees

Description of the obstacle. According to market participants, some LGUs administer pass-through fees.
Different fees are charged for trucks providing transport services passing through each LGU. To the best

of the OECD6s knowledge, such fees are regul xisted onl

to harmonise or allocate them. Also, only certain stakeholders seem to face pass-through fees when
carrying out trucking operations, which suggests inconsistent application of fees by LGUs.

Harm to competition. The existence and inconsistent application of pass-through fees by municipalities
may restrict the geographical flow of goods, reducing the number of suppliers interested in commercialising
their products in different parts of the Philippines. Trucks transporting goods may potentially be subject to
several pass-through fees in order to move their products from the point of production to the point of sale.
This makes products more expensive and puts the manufacturer at a competitive disadvantage against
producers that commercialise their products only in their production area. Furthermore, pass-through fees
are an administrative burden and increase the cost of doing business. This may reduce the number of
suppliers in a region and potentially allow certain suppliers to exercise market power and increase prices.

Pol i cy maker s dhe ®dpartenent of thesInterior and Local Government (DILG) has explained
that by imposing pass-through fees, LGUs are incorrectly exercising their powers under Section 129 of the
LGC (fnpower to creenaueed )s.oulrhcee sDIoOLfG rheavs expl ai ned
for implementing such pass-through fees because such fees are exempt under Section 133 (e) of the LGC.
This explains that the imposition of taxes, fees and charges upon goods carried into or out of, or passing
through, the territorial jurisdiction of LGUs is not allowed.

International comparison. Local pass-through fees do not appear to be implemented in other ASEAN
countries, including Malaysia, Brunei Darussalam, Thailand, Viet Nam and Indonesia.

Recommendation. The OECD recommends two alternative options.

1. A national authority, such as DOTr should supervise LGU fees and publish an annual report
detailing all authorised fees. It should also remind municipalities whenever necessary about their
lack of authorisation to raise additional pass-through fees.

2. Introduce national legislation that explicitly prohibits municipalities from raising additional pass-
through fees.

Toll fees

Description of the obstacle. Under this section, an LGU may impose tolls (as opposed to pass-through
fees mentioned above) on trucks using roads that it has funded or constructed. Some stakeholders have
complained about a lack of transparency in how the fees are calculated and imposed. Section 155 of the
Local Government Code (LGC) does not provide a maximum amount that an LGU may charge as a toll.

Harm to competition. The lack of transparency, unlimited nature of fees, and the inconsistent application
of fees and charges by LGUs, may lead to excessive costs for market participants. The lack of a unified
toll system adds unpredictability and increases the cost of doing business.
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3. Increase transparency of information, for example, by introducing an online interface that shows
all truck bans implemented by authorities.

3.2. Maritime freight transport

The main pieces of legislation analysed that affect the maritime freight transport sector relate to domestic
shipping and cabotage, dry-docking requirements, incentive schemes, marine professions, and the
operation of ports.

The main legislation administered by Maritime Industry Authority (MARINA) is Republic Act No. 9295 on
the Domestic Shipping Development Act of 2004 (An Act Promoting the Development of the Philippine
Domestic Shipping, Shipbuilding, Ship Repair and Ship Breaking, Ordaining Reforms in Government
Policies Towards Shipping in the Philippines, and for Other Purposes), which is to be read together with
the Implementing Rules and Regulations (IRR) to RA 9295, revised in 2014 and 2009.

The OECD team identified 47 regulations, which contained restrictive provisions, and made
38 recommendations concerning the following topics, relating to maritime or inland waterway freight
transport.

1. Barriers arising from the institutional framework for ports.

2. Permits and authorisations to carry out certain businesses in the maritime transport sector and in
ports.

Price regulation.

Foreign-equity restrictions when conducting certain activities.
Pioneer status schemes.

Restrictions on operations in domestic shipping and ports.

Barriers concerning ship crews and marine professions.

© N o 0 > W

Repairs and alterations.
3.2.1. Barriers arising from the institutional framework

Overlap of regulatory and operational functions of the PPA

Description of the obstacle. The multiple functions of the Philippine Ports Authority (PPA) as a port
developer, maintainer, regulator and service provider could lead to conflicts of interest. For example, PPA
engages in revenue-generating activities as the developer and owner of its ports and their facilities, while
also leasing these facilities to private service providers for which it receives revenues and holds the power
to impose fee rates and other charges. In addition to these usage fees, PPA also receives a share of the
revenues of these private service providers. As the Republic Act 7656 requires Government-Owned and
Controlled Corporations (GOCC) to remit at least 50% of their annual net earnings to the government as
dividends, PPA has an incentive to maximise revenues from its operations, while also being the regulator
of port operations and those of private service providers. Stakeholders have complained that these
conflicts of i nt er e sdad toihigh pBriPcAadgss, ifiefficieattportcopesatiohsaasd low
service levels.

Harm to competition. PPA is offering port services, while also being responsible for regulating and
monitoring those same services. A real or perceived conflict of interest may exist. This conflict of interest
might lead to excessive fees, as well as a possible competitive advantage over competitors.
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PolicymakersBPAbsedeéchvared policy concerning its curr e
an integrated programme for the planning, development, financing and operation of ports or port districts

for the entire country. The OECD recognises that PPA has already begun taking the initiative and making

an effort to address conflicts of interest, for example, by holding public hearings on rate increases. In

September 2019, House Bill 4317 was filed before the House of Representatives; it seeks to reform the
administration of ports in the Philippines and provid
and development f unctions. The proposal is to transfer PPAOGS
a new corporation, PHILPORTS, to run the commercial ar
the conflict of interest arising from regulatory agencies vested in both regulatory and development or
commerci al functionso. I't explains that Aunder no cir
its own regulation and/or use its own regulatory powers to protect itself from competition at the expense of

publi c interesto (Section 2, HB 4317).

As expl ai ned BestPracticePricxipl€shod Regulatory Policy, regulatory integrity is of upmost
i mportance: AEstablishing the regulator with a degree
from government) can provide greater confidence and trust that regulatory decisions are made with
integrity. A high I evel of integrity (OEQGH 2044 @ 4730 ut c o me
It is important to create an independent and structurally separate body. When clarifying the roles of future
regulators and involved agencies, reference should be made to the principles of role clarity; for example,

under Aifunctionso: ifRegul at oingor cmpetindg fdnctions or gdmls. Tlees s i gn e c
assignment of potentially conflicting functions to any regulator should only occur if there is a clear public

benef it in combining these functions and(OE®GD20t4] sks of
p. 303).

The Wor | dortBRefarik dowlkit provides a guide to policymakers on undertaking sustainable and
well-considered port reforms (World Bank, 2016i4)). | t pr ovi de s onflidstof intefest,.dhe aw oi d ¢
should explicitly regulate the powers and duties of the port authority in relation to private operators with
respect to investments and share participation. o It al
port authority to be directly involved in terminal operations. A port law may explicitly prohibit a port authority

from providing cargo-handling services. A further step to avoid conflict of interest issues would be to

prohibit a port authority from beingashar e hol der in a terminal operating co

Recommendation.Enact HB 4317, which will ensure the separati
interest, and ensure that PPA is incentivised to develop, modernise and expand its ports.

Conflict of interest: Cebu Ports Authority

Description of the obstacle. Like PPA, Cebu Ports Authority (CPA) has a dual role as an operator and
regulator of ports. It has management and operational functions, as well as revenue-raising powers. Like
the PPA, the CPA also has broad powers and excessive discretion.

Harm to competition.Li ke the PPA, the actual or potenti al over
operational functions may create real or perceived conflicts of interest. For example, there is a financial
incentive for the CPA to approve increases in rates as this increases revenue.

Pol i cy mak er s @he @rovisiercdms ¥oentegrate and co-ordinate the planning, development,
construction and operations of all ports and port faciliteswi t hi n CPA&s territorial jur

Recommendation.Any ref orm of PPA6s regulatory and commerci a
as well as for any other port authority with the same structure.
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3.2.2. Permits and authorisations

CPC requirement: documentary requirements

Description of the obstacle. IRR 2014 (to RA 9295) details the documentary requirements for a CPC

application to MARINA. One of the requirements is to provide a feasibility study or document that shows
probabl e feconomifecamd tlhnen éfei pioalt ,efporovince or region
There are no further criteria on what this study must contain. The study is procured and paid for by the

applicant.

Harm to competition. The | ack of <c¢l ear crbietnerfiiacifadr effd et dmima yan
example, in favour of incumbents or domestic players (if foreign players were allowed to apply for a CPC)
who know how applications are treated fAin practiceo.

subjective and open to bias.

Policymaker sOThebjcaonsiivieer ati on of the fAeconomic and
economic development of Philippine ports and provinces.

Recommendations. The OECD recommends one of two options.

1. Freighttransportand | ogi stics should no | onger <classified a
amended to reflect this. As a consequence, a CPC would no longer be necessary.

2. If a CPC continues to be required, the policy of requiring an economic feasibility study seems
reasonable if the criteria for economic and beneficial effects are clearly defined. Further, in order
to ensure maximum objectivity of the study, it should be procured for an agreed amount by MARINA
as the decision maker, or by the applicant under clear criteria, and paid for by the applicant.

CPC requirement: incumbent opposition

Description of the obstacle. When an applicant applies for a CPC, interested parties, notably

incumbents, have a limited right to oppose the application. Potential opponents are made aware of the

CPC application because the applicant is required to publish its notice for hearing. If there is opposition,

MARI NA6s time frame for making the decision is extenc
maker 20 additional days.

Harm to competition. Opposing parties, such as incumbents, can delay the decision-making process,

slowing market entry, as any opposition gives MARINA 20 extra days (and potentially longer, if the issues

are complicated or the records voluminous) to make its decision on a CPC application. Furthermore, any

opposition filed will likely raise costs for the applicant as they will need to spend time and money

considering and responding to the opposition. MARINA clarified that the opposition process is rarely used

and only as an aid to evalwuate an applicationbdbs meri-t
issues opponents could raise and the extent to which MARINA takes opposing views into consideration,

however. Such uncertainties favour incumbents as they are already operating in the market (having passed

the CPC process) giving them better knowledge about what to expect than new (or potential) market

participants.

Pol i cymaker s dhe pusppse oftthe gpeaosition process is to aid MARINA in the evaluation of
the merits of an application or petition. This is because a CPC application is considered a quasi-judicial
(rather than a simple administrative process) giving MARINA the right to determine any opposition and its
merits. According to stakeholders, the opportunity for opponents to intervene is present in all other CPC
applications as it stems from the application of Section 16a of the Public Service Act, which explains that
CPC applications are subject to the notice and hearing process in a quasi-judicial application process.
MARINA has explained that the opposition process brings new facts to the attention of the authority
regarding the suitability of the applicant as a public-service provider. The likely policy rationale is to ensure
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that new entrants fully meet the requirements. However, it is questionable how and why a competitor would
be in a position to present such information.

Recommendation. If maritime freight transportation were no longer considered as a fpubl
operators would no longer need a CPC and so this rule would be removed. In that case, another licensing
process may replace the CPC process, which could also include an opposition process. If this were to
occur, the OECD would recommend one of two options.

1. Incumbents should not be able to oppose the CPC (or equivalent) application process.

2. If opposition remains possible, it should not substantially delay the process, with a maximum
additional time of 10 days (the time frame for making a decision in the absence of opposition).

If the opposition process is removed, the publication requirement could likely also be removed unless
another need for publication is shown.

CPC requirement: public-interest test

Description of the obstacle. RA 9295 contains the specific requirements for MARINA to grant a CPC,
notably, that the applicant must prove that its activities will promote the public interest. MARINA has the
power to issue a CPC to a qualified domestic ship operator, taking into consideration the economic and
beneficial effect that the proposed services might have on the port province or region it proposes to serve,
and the financial capacity of the operator to provide and sustain a safe, reliable, adequate, efficient and
economic service in accordance with the standards set by the government regulation. There is also a
requirement to state the proposed route or at least, the intended services. Section 10(10) of RA 9295

er

provides MARINA with the broad discretion to fAdeter mi
thelocal ity it will serveo. This power is not implement e:

Harm to competition. When assessing whether there is need for a shipping service, MARINA enjoys wide

di scretion in determining the fecopreigedsbouldimde obthen e f i

port or province and the financial capacity of the domestic ship operator in accordance with standards set
by government regulationo. This might l ead to
requirement for shippers to state a fixed route at the time of application might limit competition in that a
shipping company cannot easily respond to demand and adjust its market behaviour if it is obliged to serve
only the route specified in the CPC.

Policymaker s€oobjdetaveon of the fieconomic and
development of Philippine ports and provinces. There are no further regulations that specify what those
ter ms cover. It i s l'i kely that MA R | $uppbris the beconomit
development of Philippine ports, markets and provinces.

Recommendation. If the Public Service Act is amended so that transport and logistics services are no
longer considered as public utilities and CPCs are no longer required for public services, this provision
could be removed. If shipping remains a public utility or if still classified as a public service and a CPC
continues to be required, guidelines should detail the criteria used to judge economic development and
how discretion is exercised.

CPC requirement: roll-on roll-off vessels with missionary status

Description of the obstacle. Section 1 of EO No. 170 s.2003 defines roll-on roll-off (ro-ro) operations as
ithe met hod of | oadi n-powesed dehides, sucthas cagsi andgtrucksf, on sheirl ofvn

wheels by their owners or drivers betweeassebsasb

or design duly approved for Ro-Ro o0 p e r dnt obtaining énissionary route operator status, a ro-ro
operator has access to several advantages in return for offering a new route or routes that help increase
the Philippine network of ro-ro services. A domestic ship-owner or operator operating a ro-ro vessel can
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be granted missionary route operator status if the relevant requirements are fulfilled. In addition to these,
a missionary route operator is also required to apply for a CPC. One of the three main requirements for
obtaining a CPC, according to the 1987 Philippine Constitution, is that such authorisations shall only be
granted to citizens of the Philippines or a company with 60% of its stock or paid-up capital belonging to
citizens of the Philippines. In requiring the applicant to be a domestic ship-owner or operator, the 60%
equity requirement is already imposed. It is therefore likely that the CPC requirement is in place so that
the applicant needs to prove its financial capacity and that its activities will promote the public interest.
These criteria are already considered in the application for ro-ro missionary status.

Harm to competition. Missionary-route status ships are given full protection of their investment and a
50% discount in fees. Given that the 60% equity requirement is required because the circular only applies
to domestic ship-owners, operators, and that, the two other CPC criteria i financial standing and public
interest T are considered in the circular, the additional authorisation of a CPC presents a double
requirement.

Pol i cymaker s 6TheoQP{ aeguiremerd reinforces the classification of ro-ro vessels with
missionary status as public services and public utilities.

Recommendation. Remove requirement for ro-ro vessels with missionary status to hold a CPC as defined
under this circular.

3.2.3. Price regulation

Regulation of port charges by PPA

Description of the obstacle. PPA regulates port charges, including cargo-handling charges, and collects
revenue from these same charges, meaning it benefits from any rate increase as it receives a share of
port revenues. It currently collects 10% for domestic cargo-handling rates and 20% for international cargo-
handling rates, as well as revenue from other services such as towing. Rate increases are approved by
PPA after an internal hearing process, after which neither the Ministry of Transport nor the president has
final approval. The 2016 report OECD Investment Policy Reviews: Philippinesst at es t hat

little incentive to promote competition and has used its regulatory powers to protect its ports from

t

competition delaying or not issuing permitstocon st r uct and o p e.fThis cenfligt ofinterast e

harms competition and disadvantages competitors such as private port operators.

he PF

port

Harm to competition. There i s a conflict of interest in PPAG6s ro

rate increases as this generates more revenue for itself. PPA might not be completely objective in
determining rates when a port-service provider requests approval for an increase in the rates it charges its
customers.

Pol i cy maker s 6Themblicyeaons itovireplement an integrated programme for the planning,
development, financing and operation of ports or port districts for the entire country. If the HB 8005 bill
separating the regulatory and commercial functions of PPA is passed, it would address the issues noted.
Indeed, Section 3(g) explicitly states that the newly created entity, PHILPORTS, shall only collect port fees

and dues duly approved by MARI NA ahandling réventies antl/orany a | | no:

service providers contracted by PHI L PORT S0 . The OECD fully supports

Recommendation. HB 8005 should be enacted. If HB 8005 is not passed, the OECD would recommend
the separati on -geherathg &cbviies framvite negulatory activities. PPA could retain its
operational and revenue-generating functions over the ports, but regulatory functions should be transferred
to another agency to ensure independence. For example, MARINA or another Department of Transport
(DOTr) agency could approve rates. Alternatively, if PPA is to make a recommendation on rates, final
approval should be carried out by a separate agency. Also, LOI 1005-A should be rescinded so that PPA
no longer obtains a percentage of revenue from these port-service providers.
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Domestic shipping rates: MARI NA6s power to intervene

Description of the obstacle. While Section 11 of the RA 9295 allows domestic shipping operators to
establish their own domestic shipping rates, MARI NA n
where it is established af t er due process that public interest nee
Systems and procedures for regulatory intervention are outlined in IRR (to RA 9295) 2014, Section 8.

Section 10(12) explains that MARINA has the possibility to intervene to ensure reasonable stability of

freight rates. There are no further conditions or related guidelines. MARINA has exercised this power of

intervention on several occasions, ordering domestic shipping companies to adjust their cargo and

passenger rates due to the decrease in oil prices in the domestic and global markets.

Harm to competition. Al nt er vened is not further defined in Sect.i
appears to allow MARINA to intervene and fix prices based on a complaint or even on its own initiative.
The gives MARINA broad discretion, which may result in discrimination.

Pol i cy mak er s Dhisprbvjsienaefldcts the deregulation of the domestic shipping industry, which
saw MARINA intervention likely included to protect the domestic industry and consumers from high
shipping rates post-liberalisation. Market participants have claimed that domestic shipping rates have
risen, but it is not clear whether this is market driven or caused by anticompetitive practices.

Recommendation. The OECD recommends one of the following two options:

1. Remove MARI NAG6s ability to intervene and all ow the

2. | f MARI NA6s ability to intervene is maintained, gu
are allowed by defining and providing permitted examples. Intervention should be limited to
exceptional circumstances.

3.2.4. Foreign-equity restrictions

Alongside its objective of creating a single regional market, ASEAN has set the goal of establishing a single

shipping market in order to boost the cross-border provision of shipping services within the region.*
Nevertheless, the measures currently being mapped out for achieving that single shipping market have

not included liberalising cabotage. The OECD Glossary of Statistical Terms (OECD, 2008) defines
cabotage in the maritime context as: fASea transport b
a port of unloading/disembarkment) located in the same country, irrespective of the country in which the

seagoing vessel is registere d . &comomic Outlook for Southeast Asia, China and India 2016, the OECD
observed that, Amost countries in the region practise
operating domesticall yo; t hese r esottheicreation ofras ASEANe a mo n g
single shipping market (OECD, 2016, p. 166(5). Cabotage may reduce competition and could make

farmers and firms less competitive internationally due to higher transport costs.

Cabotage restrictions under RA 9295

Description of the obstacle. Foreign vessels are prohibited from engaging in domestic shipping or

cabotage in the Philippines. Aside from special rules relating to the carriage of imports and exports, foreign

vessels cannot engage in cabotage without a special permit. Section 6 of RA 9295 explainst hat fAno f or ei
vessel shall be allowed to transport domestic cargo between ports or places within Philippine territorial
waters, except upon the grant of a speci al permito.

Harm to competition. The prohibition on foreign vessels transporting domestic cargo between ports in
the Philippines prevents those firms from entering the national shipping market. A special permit granting
an exception may be obtained by foreigners from MARINA, but its scope is limited. Foreign firms are
therefore generally unable to participate in the domestic shipping market. According to market participants,
cabotage restrictions may contribute to the accumulation of empty containers in certain ports and the
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shortage of containers in others due to inefficient allocation of resources. This amplifies trade-imbalance
issues.

Pol i cy maker s 8hedepislation tseeks do. support the Philippine domestic shipping industry,
promoting the ownership of vessels operating under the Philippine flag. Rethinking Maritime Cabotage for

Improved Connectivity, a 2017 United Nations Conference on Trade and Development (UNCTAD) report
(UNCTAD, 2017), explains that cabotage restrictions once had a security objective, but that today the
policy objective i s ai mside capacityein shippingfitd derivie devenue ammlu pp | vy
empl oyment benefitso.

Box3.1. Cabotage regimes around the world

Many countries including OECD countries have strict rules on cabotage while others have liberalised
or partially liberalised their domestic shipping sectors. For example, in the European Union, cabotage
restrictions were lifted in 1993 by Council Regulation No. 3577/92/EEC, creating a free market in
maritime transport services within the EU. A 2014 European Commission report assessing the
developments between 2001 and 2010, before and after all restrictions were lifted, concludes, however,
that removing maritime cabotage market-access barriers has not led to a significant increase in the
number of operators.'Similar to one of the Philippines current cabotage exemptions (import and exports
can be transported within the Philippines by foreign ships), New Zealand introduced partial cabotage
liberalisation in 1994 in order to increase competition and ensure high-quality shipping services.
International vessels visiting New Zealand were allowed to deliver imports or pick up exports within New
Zealand. As a result of those reforms, coastal freight rates dropped by 20-25% between 1994 and 2000.
National carriers were, however, able to keep the vast majority of the market, although they also had to
reduce their rates. Upon review of this reform, the government decided not to reintroduce cabotage
restrictions (UNCTAD, 2017, p. 21). In Mexico, although only Mexican shipping companies are
allowed to provide cabotage services, the Communications and Transport Secretary can issue
temporary licences allowing foreign vessels to be used by Mexican companies if suitable Mexican
vessels are unavailable or if public interest so requires.

Most ASEAN member states appear to have general restrictions on cabotage, but do allow exceptions
in the case of strong demand. Malaysia, for example, removed cabotage restrictions for the states of
Sabah and Sarawak in 2017 due to insufficient vessels for the carriage of goods from Eastern Malaysia.
In its Economic Outlook for Southeast Asia, China and India 2018, the OECDnot ed t hat :
cabotage is practised by ASEAN countries that are either archipelagic or have an extensive coastline.
Brunei Darussalam, Cambodia, Lao PDR and Singapore do not practise cabotage restrictions, while
other ASEAN countries continuetod o $O&EGD, 2018, p. 1007).

Note: 1SeeUNCTAD
(2017)A R e t hmantikealbogérimproved o n n e bttps://unictadyor/emiRationsLibrary/dtltlb2017d1_en.pdf

Recommendation. The OECD recommends one of the following three options.

1. In co-operation with other ASEAN countries, introduce an ASEAN-wide cabotage policy similar to
the EU, whereby ASEAN operators are treated as national operators and can provide services in
other ASEAN countries.

2. Amend the cabotage law with a further amendment to the 2015 exemption to allow foreign ships
to carry domestic cargo from the port of entry to the port of final call if the foreign vessel has
capacity after unloading goods at the port of entry. This could possibly be based on reciprocity
arrangements or as a first step between ASEAN members.
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3. Allow international ships to operate in the domestic shipping market on specific routes for which
there is demand, by introducing a broader special permit.

Exceptions to cabotage restrictions under RA 9295

Description of the obstacle. The Implementing Rules and Regulations (IRR) 2014 to RA 9295 provide

the main exception to the general rule that foreign vessels cannot engage in domestic shipping. These

provisions provide for the granting of a special permit, which allows foreign ships to operate within

Philippine territory, when there is no available and suitable domestic ship equipped to provide the required

specialised service. The IRR provides that the special permit is issued on a month-to-month basis or on a

bi-monthly basis and can have a duration of no more than three months. By granting the special permit

and in determining its period of operation, account should be taken of a vess:
economic development. MARINA will check whether available and suitable domestic ships are offered by

Philippine shipping associations. If so, the application for a special permit is denied. The IRR provides a

long list of documents that must be submitted to apply for the domestic permit.

Harm to competition. Foreign ships are allowed to operate in the Philippine territory only if no domestic

ship is available to provide the required specialised service, which prioritises domestic companies. The
requirements for this exception seem excessive, especially the number of documents required. Further, it

may be difficult for applicants to foresee whether they will be granted a special permitdueto MARI NAG s
broad discretion.

Pol i cy mak er s dhe excgptomr implements the cabotage policy in the Philippines. It supports
the Philippine domestic shipping industry, promoting the ownership of vessels operated under the
Philippine flag. The legislation suggests that the special permit is specifically intended for specialised
vessels, such as those used for oil-exploration projects, which are not normally part of the domestic fleet.
However, a short permit will not incentivise applicants. For regular liner services, operators are unlikely to
change their route planning every few months depending on whether they have the permit or not.

International comparison. Some countries have more generous exemptions for certain ship types, such
as oil tankers. For example, in Australia, under the Coastal Trading (Revitalising Australian Shipping) Act
2012 (Part 4, Division 2, section 35), Australia may grant temporary licences to foreign-flagged vessels;
these are valid for a limited number of voyages in a 12-month period. The licence is granted over a longer
period (even though the number of voyages is restricted) and subject to ministerial discretion.

Recommendation. Re-evaluate how to improve the process of obtaining a special permit, including a
reassessment of the duration of permits i currently too short i as well as required documents, removing
redundant requirements and simplifying and streamlining the process. Guidelines should be introduced to
provide applicants more legal certainty. Finally, a more specific yet more generous exemption could be
considered.

Foreign-equity restrictions

Description of the obstacle. A CPC i s an authorisation necessary whe]l
the Philippines. One of the three main requirements for obtaining a CPC according to Section 16a of the

Public Service Act (PSA) is that they shall only be granted to citizens of the Philippines or a company

whose stock or paid-up capital belongs at least 60% to citizens of the Philippines. Maritime freight transport
servicesar e currently classed as fApublic servicesod, based
Public Service Act (PSA).

Supreme Court decisions have interpreted that @dApublic
The Constitution limits the operation of public utilities to citizens of the Philippines or a company whose
stock or paid-up capital belongs at least 60% to citizens of the Philippines. The 60-40 equity requirement
for maritime freight transport is thus imposed by boththeCons t i t uti on and the PSA&6s CP
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Harm to competition. The 60% equity requirement limits foreign participation in the Philippine shipping
market and makes it more difficult for foreigners to provide these services.

Pol i cy mak er s ®uble ijlitees drel considered as services essential to the public and which
involve a public-interest element. The CPC requirements likely exist to ensure control over who operates
a public service by ensuring that applicants wishing to operate a public service are properly scrutinised.
CPCs are granted by agencies authorised by law (such as MARINA and LTFRB) to determine that the
operation of the service and the authorisation to do business will promote the public interests in a proper
and suitable manner (PSA, Section 15 and Section 16[a]).

Recommendation. Maritime freight transport should no longer be interpreted as a public utility. The PSA
and any other legislation implementing this interpretation should be amended to reflect this. Maritime
freight transport should then be removed from the list of public services under the PSA so that maritime
freight transport operators are no longer required to obtain a CPC. Subject to any additional sector-specific
restrictions or screening requirements that are imposed, this would mean that foreigners could own up to
100% of maritime freight transportation companies.

3.2.5. Pioneer status schemes

Incentives for domestic shipping operators: pioneer status

Description of the obstacle. Under MARINA Circular No. 2015-04, MARINA can grant pioneer status

and special incentives to domestic shipping operators that introduce new ships meeting the standards

imposed by the International Association of Classification Societies (IACS). Pioneer status gives shippers

certain incentives. The first provides protection of investment and for liners, route protection. This grants a

shipper with pioneer status exclusive rights to provide the service on a certain route by preventing the

deployment of any additional vessels on the route for a period of six years. An exception to this rule applies

if MARINA determines that a route requires additional vessels, however, even then a pioneer-status
operator is given the opportunity to fild]l t ha-t demar
owners/operators offering IACS-classed brand-new or newly constructed vessels
is priority in CPC approval. The third is that pioneer-status vessels are subject to only 50% of fees and

charges for applications and licences. The fourth is that they have access to dedicated ramps and berths

when fulfilling dry-docking requirements.

Harm to competition. The first incentive, which grants exclusive rights for certain routes, prevents
competition in the market for the provision of shipping services on a set route. It establishes an exclusive
right to operate for one company, which could lead to monopoly pricing. The other incentives might amount
to discrimination between companies enjoying pioneer status and their competitors.

Pol i cymaker s. MARINAjCeaulariNg. 2015-04 was issued to encourage the modernisation,

improvement and upgrade of the domestic merchant fleet. By encouraging internationally classed vessels

and new vessels, safety and efficiency of services should be improved. The domestic maritime industry in

the Philippines is characterised as having poor safety standards. In its 2015 report, Philippine Economic

Update: Making Growth Work forthe Poor, t he Wor |l d Bank noted: iln the Eas
has the highest absolute casualty rate, which is 40 percent higher than the second-ranked country,

Indonesia. On average, there are 228 ships involved in accidents and 303 casualties per year in the
Philippines. o The annual wor |l d aver teg €urtlieg the asenagegp acci d
age of vessels in the Philippines is 30 years, compared to a global average of 22 years. The Philippine

Competition Commission (PCC) undertook a competition assessment of this incentive scheme and shared

its recommendations with the OECD in early 2019. Its overview revealed that the incentive scheme has

attracted mainly passenger-transport operators; only one cargo operator has pioneer status. In summary,

the PCC made three recommendations:
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1. Evaluate other measures that MARINA can implement to ensure quality and safety of vessels,
which do not require IACS-classification to be granted pioneer status.

2. Evaluate new methods to allow non-pioneer-status operators who wish to enter or expand
operations on pioneer-status routes.

3. Review the implementation of the provision of special ramp and berthing facilities as in practice,
such facilities are not accessible to competitors.

Recommendation. The OECD agrees with PCGCévaluate the spenisieampgand i on t o
berthing facilities incentive, given how it currently works in practice. In addition, the OECD recommends
one of three options.

1. No additional action. The policymakers6 objective
competition restrictions. The OECD does however recommend that no extension of pioneer status
should be granted beyond the initial six-year term for such special rights.

2. Implement the other PCC recommendations to evaluate other measures that MARINA can
implement to ensure quality and safety of vessels that do not necessarily require IACS-classed
vessels for pioneer status and for non-pioneer-status operators that wish to enter or expand
operations on pioneer-status routes.

3. Alternatively, regulations could be implemented that specify stricter security standards (equivalent
to IACS), but without the need to purchase new ships and without the granting of pioneer status.
New legislation requiring stricter security standards would, however, need to include a sufficiently
long transition period (for example, 10 years) to allow market players to adapt to new standards.
Direct subsidies for a limited time could be used to encourage compliance as an option.

3.2.6. Restrictions on the operation of ports

Pilotage: determination of the maximum number of pilots in each port

Description of the obstacle. The Philippine Ports Authority (PPA) determines the maximum number of

pilots in each pilotage district. The maxi mum number ¢
general manager to respond to the service needs of a district. Each district has its own numbers of pilots,

as determined (and changed) by PPA. For example, in the Cagayan de Oro pilotage district, there are

eight pilot positions. The OECD notes that currently PPA is the sole provider of pilotage services, but

attempts are being made to reform the system.

Harm to competition. This provision restricts the number of pilots able to provide services. This might
create a shortage and might lead to higher costs for pilotage services.

Pol i cy mak er s dhe prbvjsiencassunres that the PPA is in the best position to determine the
number of pilots required in a pilotage district.

Recommendation. The current provision imposing a cap on the authorised number of pilots for each
district should be removed. The law should not impose a maximum number of pilots for each port, but
instead require a minimum service level, such as a maximum waiting time for pilots to board a ship. This
should be required as part of a tendering process for pilotage services. Each pilotage company should
make its own assessment and its decision regarding the number of pilots necessary to reach the required
service level.

Pilotage: pilotage licences

Description of the obstacle. MARINA regulates the pilotage profession and the licensing of pilots.
Executive Order 125/125-A (1987) gives MARINA the power to issue licences to qualified harbour pilots,
who can then be appointed by PPA, which announces the roster of regular harbour pilots for each pilotage
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district in an operational Memorandum Circular ( MC) . AHar bour pilotodo refers toc
MARINA and appointed by the Philippine Ports Authority (PPA) to act as a pilot in a specific pilotage district

in the Philippinesodo. fiHarbour pil otonsgiatesl to@ pedsonfee f er s t
the practice of pilotage in a specific pilotage area ¢
to a finavigable area specified as such by PPA and nam
requres a harbour piloto. I f a pilot wishes to work ac

obtained for each pilotage district.

Harm to competition. The requirement of a specific licence for each different pilotage district prevents
pilots from easily working across districts. This is a geographical barrier and may reduce the number of
pilots able to work in each port, potentially allowing pilots to exercise market power and increase prices.

Pol i cy mak er s bisimpgoijtaat that piletehave specific knowledge of a port or maritime area and
so understandable that they are not able to work across ports with a single licence. The objective is likely
to ensure safety.

Recommendation. The individual licensing requirements seem reasonable given the policy objective of
ensuring pilots have specific knowledge of the port where they are licensed to practice. Nevertheless, the
OECD recommends the authorities make it easier for pilots to work across pilotage districts and areas and
to obtain multiple licences in order to avoid shortages and ensure that the geographical flow of such
services is not unnecessarily restricted.

Provision of port services: awarding of contracts

Description of the obstacle. Under Section 17 of PPA Administrative Order No. 12-2018, the awarding
of contracts for port services under the Port Terminal Management Regulatory Framework (PTMRF) is
conducted through public bidding by the Bids and Awards Committee (BAC), which is formed by PPA. Only
Filipino citizens or entities with at least 60% Philippine equity can join the public bidding.

Harm to competition. The exclusion of foreign firms from the public bidding process limits the number of
potential market players. This eliminates potentially lower-cost offers from foreign firms.

Pol i cy mak er s Dhe prdvisien aimng tovpeomote the participation of Philippine firms in the bidding
process by restricting access to contracts under the Port Terminal Management Regulatory Framework to
domestic suppliers. Foreign investment is prohibited above 40% equity participation in a company.

International comparison. The OECD Guidelines for Fighting Bid Rigging in Public Procurement
recommend that, in general, a tender process should be designed so that it maximises the potential
participation of genuinely competitive bids, and reduces constraints on foreign participation in procurement
whenever possible. In the European Union, the European Commission generally advocates open
international public-procurement markets and grants market access to its public procurement markets for
certain goods and services to non-EU countries. In Australia, the public-procurement framework is non-
discriminatory and procurement regulation explicitly prohibits discrimination against foreign suppliers,
meaning that all potential government suppliers must be treated equitably. The ASEAN Framework
Agreement on Services (AFAS) is an ASEAN-wide strategy of strengthening co-operation among member
countries under which all countries are required to move towards commonly agreed liberalisation
programmes, with the view to removing restrictions to trade in services and boosting ASEAN services-
based economies. The initial target is 70% ASEAN foreign-ownership in concerned entities.

Recommendation. Progressively relax foreign-equity limits with the long-term goal of allowing 100%
foreign-owned firms to participate in bidding processes. A first step might be to implement changes that
move towards the ASEAN Framework Agreement on Services (AFAS) target of 70% ASEAN foreign-
ownership in entities providing port services, before extending it to non-ASEAN nationals. In the long term,
the Philippines, may consider full liberalisation by allowing 100% foreign-owned port service providers to
participate in the bidding process.
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3.2.7. Restrictions on the operation of domestic shipping

MARI NA6s broad discretion to revoke I|icences
Description of the obstaclee. The r el evant provision allows MARINA to
time upon notice and hearing any certificate, licence or accreditation it may have issued to any domestic
ship operatoro. fiNotice and hearingod are not further d

to modify, suspend or revoke any certificate, license or accreditation of a domestic ship operator is

govened by MARI NA Revised Rules of Procedure issued i

suspending the authorisation are not explained further.

Harm to competition. MARINA has broad discretion, which may result in discrimination, deter new
entrants and increase costs for existing players.

Pol i cy mak er s 8Bubjecbtp ecertain fawness considerations (upon notice and hearing), MARINA

has broad discretion to determine a domestic shipper6:

Recommendation. Guideli nes shoul d be drafted that clear|
particularly those for revoking authorisations. The circumstances under which authorisations could be
revoked should be defined by the legislator to ensure consistency of decisions to give companies clarity
about how and on what grounds this could occur.

MARI NAés power to establish and prescribe

Description of the obstacle. Section 4 of RA 9295 gives MARINA the power to establish and proscribe
domesti c ship ozpnesonareasrokoperatioosuRoetas are usually part of the conditions of
any CPC granted to domestic shipping operators.

route must indicate the exact location of the ports of origin and destination. However, neither the nature of
how routes are set nor MARdtiNgpPDEssiseléat. uence on th

Harm to competition. Requiring approval of a set route upon which the operator is allowed to operate
limits its ability to adapt to changing market conditions and new opportunities, particularly given the difficulty
of changing any set route through an amendment to the CPC application. Depending on how route setting
works in practice, the rule could discriminate against certain participants if they are forced to follow a route
they no longer wish to follow. According to PCC, this may lead to underuse of some routes in practice. The
route-setting process may create geographic barriers, and limit the number of service providers in certain
areas.

Pol i cy mak er s ibislikdlyjthat coutés\are approved by MARINA for safety and security reasons,
and to ensure proper supervision of domestic shipping.

Recommendation. MARI NA should only be able to fAestabli
The ability to establish or proscribe routes for other general public-interest reasons or because a company
already services a route should no longer be sufficient reason to prevent changes.

MARI NA6s power to require the provision o

Description of the obstacle. MARINA can require a domestic shipping provider to provide services, if
necessary for the development of an area, emergency reasons or in the public interest. The OECD has
not been able to locate any regulations that specify under which conditions domestic operators can be
required to provide services and if and how much compensation is provided.

Harm to competition. Forcing a company to provide services might create discrimination between
competitors. Requiring a company to provide certain services creates associated opportunity costs.
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Pol i cy mak er s Bhe prdvisiendikely aings to protect the national interest and allows MARINA to
assess whether current shipping servi c-interestimeegls. t he cou

Recommendation. The legislation should be amended so that MARINA is no longer able to require ship
operators to provide any services for development or for the public interest. MARINA should only be able
to require domestic shipping companies to provide services in situations of national emergency, such as
for emergency sealifts. Guidelines should clarify when this is this case and under which conditions services
may be required (including appropriate compensation). In all other cases, any shipping operator providing
services for MARINA or another party should do so subject to negotiation or a public procurement
procedure.

MARI NA®& s ddasiage of goveimment cargo

Description of the obstacle. Under Section 12 of RA 9295, MARINA has the power to force domestic
shippers to transport gover nment mai | and other gove
operations mu s t gi ve afipr enfeggrogntait ed conditionsodo for the <ca
issuances setting out more specific guidelines for the implementation of this provision exist. The OECD

could not find out how this provision works in practice T whether preferential terms are actually given and

how they compare with market rates i as it does not have access to the contracts agreed between the

government and shipping companies.

Harm to competition. Shippers forced to take government cargo are not able to use this space to engage
in other commercial activities, limiting their ability to provide services to other parties. Shippers must also
carry out the service on preferential conditions, which might lead to discrimination between competitors.

Policymaker s Basanljpoeat one. st akehol derés opinion, the po
that government mail and cargo are transported under preferential conditions.

Recommendation. MARINA should only be able to force companies to take government mail and cargo
in a situation of national emergency. In that case, conditions should be clearly set out in guidelines. In other
situations, carriage of government cargo should be subject to negotiation and, when appropriate, public
procurement procedures.

MARI NAGs diesatomroédpacialised rulesrfor monopolised routes

Description of the obstacle. Section 13 of RA 9295 states that MARINA can create special rules for
monopolised routes, but the text of the provision is unclear as to the exact nature of these rules.
AMomol i sed routeo is defined in Section 3 of the act a
franchised operator, a group of franchised operators beneficially owned by a single individual, a family or
corporation, or a cartel, which results in the absence of competition or lack of effective competition. For
example, Section 13 of RA 9295 2014 IRR provides that MARINA shall ensure the rates charged for
monopolised routes are just and equitable to sustain a service, taking into consideration the economic and
beneficial effect that a service may have upon the port, province, island or region it proposes to serve, the
volume of available passengers and cargo, the level and quality of service offered by the ship operator,
and the available port facilities and terminal handling services. The standards of service provided must be
in accordance with relevant MARINA rules and regulations relative to service standards. The OECD has
not been able to locate any guidelines that explain the implementation of this provision.

Harm to competition. It is unclear how this provision is applied in practice, especially the methods used
by MARINA to ensure the rates charged are just and equitable, while taking into account the considerations
listed. It is also unclear whether MARINA actually sets maximum prices and enforces them in practice. If it
does, this would greatly reduce any incentive to innovate or improve the service.
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Pol i cymaker s 6Conurdd pfenmtimum eprices may serve as a counterweight to a lack of
alternatives on a monopolised route. Price regulation is likely used to protect passengers on monopolised
routes by preventing a monopolist from abusing its dominant position on the specific route.

Recommendation. Grant additional permits whenever possible to reduce the number of monopoly routes.
Continue allowing MARINA to impose maximum prices for monopoly routes.

3.2.8. Barriers concerning ship crews and marine professions

Foreign crews: visa requirements

Description of the obstacle. To enter the Philippines, foreign crew members require a 9(c) visa, which
has a maximum duration of three months. The Philippines Department of Foreign Affairs (DFA) i Office of
Consular Affairs has stated that the guidelines, which contain the requirements for 9(c) visa applications,
as well as the maximum duration of such visas, are neither published nor released to the public. According
to DFA, it distributes these guidelines internally to Philippine embassies, which then post the relevant
information on their websites.

Harm to competition. The need for a visa is a regulatory burden. The short duration of the visa T maximum
of 3 months i also means that the application process needs to be regularly repeated. Further, the lack of
transparency and access to the relevant guidelines (even if available through the relevant embassy) may
create legal uncertainty and increase costs for actual and potential market participants.

Pol i cy mak er s ©he OBJD éas tnhat idemtified a policy objective for the short length of the visa
and lack of published guidelines.

International comparison. In the OECD Services Trade Restrictiveness Index (which measures trade
barriers in services) the number of days allowed for a foreign-crew visa ranges from 15 days to 36 months,
but in many countries, seafarers are exempt from such visa requirements. For example, in Australia, the
duration of a crew visa is 36 months. Multiple entries are allowed for these maritime crew visas.

Recommendation. Extend the duration of the 9(c) visa and make the visa guidelines publicly available on
the DFA website.

3.2.9. Nationality of crew for Philippine-registered shipping vessels

Description of the obstacle. A nationality requirement for the crews of Philippine-registered shipping
vessels, both domestic and international, is outlined in various MARINA Memorandum Circulars (MC).
These MC provide that all ships shall be completely manned by Filipino crews, but foreign crew may be
allowed upon approval by the MARINA. MC 2017-04 provides that all ships shall be completely manned
with Filipino officers and crew and no foreign officer shall be allowed, except as supernumerary and as
provided for in any other regulations. While Republic Act 8544 (Philippine Merchant Marine Officers Act of
1998), as amended by Republic Act 10635, provides for a system of recognition of foreign qualifications,
this applies only to the recognition of the professional licence of a foreign marine officer permitted to work
on Philippine-registered vessels in the absence of an available or equally qualified Filipino marine officer.
Philippine-flagged ships registered under MARINA Circular 102 s. 2003 for international voyages must be
completely crewed by Filipinos.

Harm to competition. The provisions prevent market participants from hiring foreign workers, which is
especially an issue when there is a shortage of qualified workers. Stakeholders have confirmed that is the
case, as firms are prevented from supplying the market due to lack of eligible workers.

Pol i cy mak er s ®he ordwjrezurémentsesupport the national labour market and seek to ensure
Filipino citizens acquire necessary skills.
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International comparison. In other countries, management is often restricted to nationals while crew are

not subject to nationality requirements. For example, in Denmark, only the captain of a ship must be a

Danish or EU citizen; there is no nationality requirement for other crew members. Likewise, in Germany,

only the captain of German-flagged merchant ships has to be an EU/EEA citizen. For other officers, there

is a requirement to have one EU/EEA citizen officer only for ships of more than 8 000 gross tonnes. In

Mal aysia, there is no restriction on a c rneanagemennber 6s
company operating the ship is incorporated in Malaysia.

Recommendation. The OECD recommends one of two options.

1. Remove the nationality requirements. If necessary, keep them for key positions, such as captain.

2. Conduct annual surveys of supply and demand for crews and, in the case of shortages, allow
exemptions from the nationality requirement.

3.2.10. Marine professions: Reservation to nationals

Description of the obstacle. The Regular Foreign Investment Negative List (RFINL) covers areas or
activities where foreign investment is limited i explaining any investment thresholds for foreign investment
in particular sectors i or sectors reserved for Filipino nationals. There are two lists.

i List A: foreign ownership is limited by mandate of the constitution and specific laws.

i List B: foreign ownership is limited for reasons of security, defence, risk to health and morals and
protection of small- and medium-sized enterprises.

Under List A, in the category No Foreign Equity, paragraph2i ipr act i ce o fi twpmasitimes si on s
professions, marine deck officers and marine engine of fi cer s, are |listed. (APr e
explained in footnote 2: ifSection 1(b) of Pr ¢668e s si ona
defines Opractice of a professiond as an Oactdi vity/
professional or a holder of a Special Temporary Permit as defined in the scope of practice of a professional
regulatory | awd.0) This provision results in a comple
and marine engine officers.

Harm to competition. This provision restricts access to the market for foreign workers. The provision may
limit choice or create an artificial scarcity of workers that raises prices for shipping companies.

Pol i cy mak er s Bhe policy iatent biehind List A is to give effect to the foreign equity restrictions
outlined in the 1987 Philippine Constitution and to provide certainty to investors. In terms of professions,
no foreigners are allowed to practice certain professions, including, for example, X-ray technology,
criminology, law and relevantly for these purposes, marine deck officer and marine engine officers. These
professions were added in the 11th current version of the RFIL, which came into force on 16 November
2018. These professions were therefore only recently restricted to Filipinos. The OECD has not been able
to determine why these professions were added.

Recommendation. The OECD recommends one of three options.

1. Remove restrictions and allow foreigners to engage in these marine professions.
2. Conduct annual surveys of supply and demand for these professions and, in the case of shortages,
allow exemptions from the nationality requirement.

3. Ifforeign participation must be restricted, the professions of marine deck officers and marine engine
officers should be listed in the Annex on Professions, where it is stated that foreigners are allowed
to practice the following professions in the Phil
Filipinos to be admitted to the practice of these
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3.2.11. Repairs and alterations

Obligation to undertake repairs and alterations of ships in the Philippines

Description of the obstacle. AiShi p repairo is defined in Presidenti al
ffover haul , repair i mpr ov e meineres, eqaiprerd outfits &and compoehts of he h u |
all types of watercraf t s 0-dociktinqgder fanepairstode cargeg out. Withd t o b €

limited exceptions, the decree requires Philippine-owned and/or registered vessels to undertake all repairs
and alterations in the Philippines, in MARINA-registered shipyards. Fines can be levied if this requirement
is not followed.

Harm to competition. This provision contains a double restriction. It bans potential market participants
not registered with MARINA and eliminates competition from overseas providers. This reduces competition
in the Philippine market for repairs and increases costs for Philippine-owned and registered vessels.
Stakeholders have highlighted that it can be far cheaper to have repairs carried out overseas than in the
Philippines.

Pol i cy mak er s @he oebitpl ¢ocPtesiderdial Decree No. 1221 explains that the requirement to
undertake repairs in MARINA registered shipyards in the Philippines is necessary:

1. for t h e fapdr mamtenanc® of the Philippine ship-r e pai r i ndustryo, and
domestic capability for ship repair and maintenanceo

2. to ensure the conservatieaechahgeheesouneés ydbasf arep
abroad entail payment in foreigncur r e nc vy, thereby resulting to [sic]

foreign exchange reserveso.

The need to conserve foreign-exchange reserves is reiterated in the introduction to the IRR of the decree.
This may no longer be a central consideration in the requirement to carry out repairs in the Philippines.
Today, it is more likely that the main reasons include safety and quality control, as well as the promotion
of the Philippine ship-repair industry.

International comparison. The OECD has found no similar restriction in other ASEAN countries such as
Thailand, Brunei Darussalam Malaysia, Indonesia and Viet Nam. Ship-owners in these ASEAN countries
are free to carry out repairs outside their country.

Recommendation. Allow repairs to be carried out overseas, removing the requirement to carry out repairs
at a MARINA-approved shipyards in the Philippines. This permission might be accompanied by regulations
that impose equivalent standards on overseas shipyards (for example, compliance with accepted
international standards). To maintain standards of quality control and safety MARINA should, however,
continue to require shipyards in the Philippines to register, in line with international standards.

3.2.12. Obligation to dry-dock in the Philippines when carrying out repairs and
alterations

Description of the obstacle. As mentioned above, with limited exceptions, Section 2 of Presidential

Decree No. 1221 requires Philippine-owned and/or registered vessels to undertake all repairs and

alterations in the Philippines, in MARINA-registered shipyards. Fines apply if this requirement is not

foll oweddo.c kiiDrgyo i s defined in MC 152 1999 (Amendments
Dryydocking and Statutory Certificates) as fioacleanmgpdi ti on
and repair of her hull and its parts such as rudder,
Dry-docking is different to general repairs, but ships may need to be dry-docked in order for repairs to be

carried out.
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Harm to competition. This provision contains a double restriction. It bans potential market participants
not registered with MARINA and eliminates competition from overseas providers. This reduces competition
in the Philippine market for dry-docking and increases costs for Philippine-owned and registered vessels.
The Wor |l d BRhilippirie £EcoRotit pdate: Making Growth Work for the Poor (World Bank, 2015,

p.65g)not ed that: #ADry docking out si tckeapetfarlargeovessels.iny can b
fact, even if transportation costs are factored in, it would still be cheaper to dry-dock a vessel outside the
country. o Stakeholders also confirm that it can be fe&
Philippines.

Pol i cy mak er s 6Theodritaleto Presidential Decree 1221 explains that the requirement to

undertake ship repair and maintenance in MARINA-registered shipyards in the Philippines is necessary in
order to:

1. promote and maintain the Philippine ship-repair industry, ensuring domestic capability for ship
repair and maintenance

2. ensure the conservati®nxcdfantghee reeslenmtvreysg s afso rmeieprai r
entail payment in foreign currency, thereby resulting to [sic] the depletonof t he countryb6s
exchange reserveso.

The need to conserve foreign exchange reserves is reiterated in the introduction to the IRR of the decree.
This may however no longer be a main consideration for the requirement to dry-dock in the Philippines at
MARINA-registered shipyards. Today, it is more likely that the main reasons include safety and quality
control, as well as the promotion of the Philippine ship-repair industry.

International comparison. The OECD has found no similar restriction in Thailand, Brunei Darussalam,
Malaysia, and Viet Nam. Ship-owners in these ASEAN countries are free to carry out their dry-docking
obligations outside their country.

Recommendation. Allow dry-docking to be carried out overseas, removing the requirement to dry-dock
at a MARINA-approved shipyard in the Philippines. This permission might be accompanied by regulations
that impose equivalent standards on overseas shipyards (for example, compliance with accepted
international standards). To continue standards of quality control and safety, however, MARINA should
continue to require registration of shipyards in the Philippines, in line with international standards.

3.2.13. Compulsory shipyard association membership

Description of the obstacle. Any entity that is engaged in or intends to engage in shipbuilding must be

properly registered and have been issued a certificate of registration by MARINA (MC 2018-02). A shipyard

must be an existing -rmeanbemri soefd as hiii MAYRAIrNHA associ ati ono
new MARINA licence as a shipyard or renewal of an expired licence. If not yet a member, it should submit

proof that it has a pending application for membership in such an association.

Harm to competition. Requiring a shipyard to be a member of an approved association increases the
cost of doing business.

Policymaker s6Aceljrelé¢ nigvet.o MARI NASds Shipyard Regul atio
MARINA-recognised shipyard association was introduced to create a public consultation mechanism

between the government and the shipbuilding and ship-repair (SBSR) sector. This policy objective is not

reflected in law or in a MARINA issuance.

Recommendation. Remove association requirement. Market participants should be free to choose
whether to become a member of the association.
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3.3. Freight forwarding

The main piece of |l egislation for the accreditatdi

Administrative Order 06-2005.
3.3.1. Permits and authorisations

Regulation of different freight forwarding modes by different ministries

Description of the obstacle. Freight forwarders are regulated by different ministries according to the
mode of transport used. The Department of Trade and Industry (DTI) regulates freight forwarders for
maritime transport and the Department of Transportation (DOTr) for air transport. Industry stakeholders
have told the OECD that they would prefer all freight forwarders to be regulated by a single ministry.

Harm to competition. Having different regulators accrediting freight forwarders according to their mode
of transport may increase costs for businesses if they undertake both maritime and air-based freight
forwarding.

Pol i cy maker s ibisuntgaravbyttodiferent bodies regulate freight forwarding.

International comparison. Maritime and air-based freight forwarders are regulated by separate
departments in other ASEAN countries (for example, in Thailand and Malaysia), but within the same
ministry.

Recommendation. The OECD recommends that freight forwarders should be regulated by the same
ministry, even if by different departments.

Accreditation of shipping lines as freight forwarders

Description of the obstacle. Accreditation is required from the DTI to act as a maritime freight forwarder
in the Philippines, but market participants have complained that in practice DTI does not accredit shipping
lines as freight forwarders. The OECD has found no provision upon which this practice could be based,
which means that there is no legislative authority to deny shipping lines accreditation as freight forwarders.

Harm to competition. Banning certain market participants from freight-forwarding services limits access
to the market. Shipping lines, for example, are potential competitors. The ban also prevents vertical forward
integration.

Pol i cy mak e rve dhe ©BJDéastbéen unable to find any legal basis for this practice. It might,
however, be in place to prevent forward integration and shipping lines leveraging their market power into
the freight-forwarding market. According to DTI, accreditation is only granted to non-vessel-operating
common carriers (NVOCC). Common carrier operators are classified as vessel-operating common carrier
(vocae) . The DTI explains that: fishi pping |ines

NVOCCs are denied accreditation because the very nature of their operation is totally inconsistent with the
concept of an NVOCC. As the name suggests, an NVOCC does not own or operate a vessel or a ship to

transport its clientsd car gos.have undue adeartpgesaoven teaditiortalh a t :

forwarding operators, such as managing and operating their own ocean-going vessels, maintaining their

t hat

own mar keting and sales staff and |l ogistical facil

International comparison. In many ASEAN countries, such as Viet Nam and Thailand, shipping lines are
active in the freight-forwarding market.

Recommendations. The OECD recommends explicitly allowing shipping lines and more widely, VOCCs
to set up freight-forwarding businesses.
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Guidance on rates

Description of the obstacle. Memorandum Circular No. 01 s. 2005 prescribes indicative rates and
charges for freight-forwarding services to guide accredited non-vessel operating common carriers
(NVOCC), cargo consolidators (CC), international freight forwarders (IFF) and break-bulk agents (BBA).

Harm to competition. The r ates are provided as Aguidanceod and it
There is the danger that companies orient themselves accordingly, which may lead to price co-ordination.

Pol i cymalkeetvsasdhebrecital of the memorandum expl ains t he
charges will enhance competition and encourage i mprov
and that #Athere is a need t o sigesmdhafreyht-formvarding mdustre r vi ces
in order to protect the interests of shippers and importers, as well as to prevent indiscriminate charging

within the industryo. According to DTI, the Philippin

request from officers of the Philippine International Sea Freight Forwarders Association (PISFA; since
2017, the association has been known as the Philippine Multimodal Transport and Logistics Association,
PMTLAI). The MC standardised the terminology for services rendered and rates charged by the freight
forwarders. It was intended as a guide for freight forwarders and as a protection for shippers from
discriminatory and exorbitant charges made by the freight forwarders.

Recommendation. Remove guidance on rates.

3.3.2. Restrictions on operations

Minimum capital requirements for freight forwarders

Description of the obstacle. International freight forwarders face higher minimum capital requirements
(PHP 2 million) than domestic freight forwarders (PHP 250 000), while NVOCC have a minimum-capital
requirement of PHP4 mi | | i on. An international freight forwarde
entity that acts as a cargo intermediary and facilitates transport of goods on behalf of its client without
assuming the role of a carrier. It can also perform other forwarding services, such as booking cargo space,
negotiating freight rates, preparing documents, advancing freight payments, providing packing/crating
trucking and warehousing, engaging as an agent/representative of a foreign non-vessel operating common
carrier (NVOCC )/cargo consolidator named in a master bill of lading as consignee of a consolidated
shi pment, and other related undertakings. o A domest i
facilitates and provides the transport of cargo and distribution of goods within the Philippines on behalf of
its client.d An NVOCC is defined as: an fientity, with
point service which may include several modes of transport and/or undertakes groupage of less than
container | oad (LCL) shipments and issuing a correspo

Harm to competition. The high minimum capital requirement raises the cost of entry in the market,
discouraging potential entrants (especially smaller and foreign firms), which may reduce the number of
market participants over time.

Pol i cy mak er s fiisunblgarenhyt thePlilippines has such high capital requirements for freight
forwarders and why the minimum capital requirements change depending on the types of freight
forwarders, especially in relation to foreign NVOCC:s. It is possibly implemented to protect consumers and
creditors from risky and potentially insolvent businesses. By requiring investors to lock in a minimum
amount of capital upfront, investors are likely to be more cautious about undertaking commercial
opportunities. In other OECD competition assessments, such as Competition Assessment Reviews:
Tunisia (OECD, 2019, p. 210p) and the OECD Investment Reviews series,® it has been noted that
minimum capital requirements increase the cost of accessing the market and prevent operators from
choosing a lower amount of share capital, even if this would be more suitable for the scale of their business.
This particularly affects small-scale operators, operators that wish to provide services of lower value or
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range, and new companies. I n general, share capital

itsdebtandcli ent service obligations. I n particul ar,

owners, and not the assets available to cover debts and operating costs. In its report Doing Business 2014:
Why are minimum capital requirements a concern for entrepreneurs?, the World Bank concluded that
minimum capital requirements protect neither consumers nor investors and are rather associated with
reduced access to financing for SMEs and a lower number of new companies in the formal sector (World
Bank, 20149)). Commercial bank guarantees and insurance contracts are a better instrument for managing
counterparty risks, and therefore should be the focus of any regulation seeking to promote a set minimum
level of business certainty for users of maritime services. Changes to the legislative framework for these
services in the Philippines would be better to address the policy objective of minimum capital requirements

International comparison. In Greece and France, for example, there is no minimum capital requirement
for ship-classification companies, cargo-handling companies, charter-agent companies and freight-
forwarding companies. Instead, legislators commonly impose minimum professional insurance coverage.
In the OECD Competition Assessment Reviews: Portugal, the OECD recommended that Portuguese
authorities remove minimum capital requirements imposed on cargo-handling operators, towing operators,
freight forwarders and shipping agents in order to promote market entry and operational efficiency (OECD,
2018101)). By lifting these financial criteria, market players can better adapt and reinvest their capital,
increasing their competitiveness and promoting lower prices for consumers.

Recommendation. The OECD recommends to remove of requirements for a minimum share capital
specific to the type of freight-forwarding activity and to apply the general regime regarding commercial
companies.

Requirement to have a physical office

Description of the obstacle. Freight-forwarding companies are required to have a physical office in each
area where the company wishes to do business. This is in addition to the general requirements of the
Securities and Exchange Commission, which applies to all companies not only freight forwarders. First,
the Securities and Exchange Commission requires a company to have a physical office before its certificate
of registration as a company is approved (this applies to all companies, not only freight forwarders). In
addition to this, in order to apply to the Department of Trade and Industry (DT]I) for the specific accreditation
to be a freight forwarder, the business must have an office in each area where it wishes to do business. In
order to obtain this DTl accreditation, the applicant must comply with local-authority requirements,
including the physical office requirements. Finally, to be accredited as a freight forwarder, the applicant
must also file a copy of a mayoral permit, issued by the local government unit (LGU) in the area in which
the applicant wishes to carry out its freight-forwarding business activities. The Local Government Code
(LGC) provides that a business cannot operate within a city or LGU without a mayoral permit (otherwise
known as the local business permit). In order to obtain a permit, an applicant is required to show that it has
a physical office within the relevant LGU area. It can be required to submit copies of the lease contracts
and photographs of the location to the local authority. The specific requirements of each LGU are contained
in separate local ordinances.

Harm to competition. The requirement to have an office in each area where a freight-forwarding business
wishes to operate substantially increases costs and may deter new market entrants. Freight forwarders
act as intermediaries and so the requirement to have physical offices may be unnecessary.

Pol i cymak er s 8rhe oijgctve df thig eequirement is not stated in the administrative order.
Stakeholders explained that the physical office serves as a point of contact for regulatory authorities. In
Philippine legal procedures, for example, a physical office is required for the service of summons. Also, a
physical office enables easier verification of business operations and ensures access by Filipino law
enforcement, if necessary. As a general policy, the Local Government Code (LGC) decentralises
investment promotion and gives LGUs autonomy in this area. Businesses must work with LGUs in order
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to register and operate a business within the relevant local ar e a . However, according t
Doing Business 2019, setting up a business in the Philippines is difficult with the country ranking 124 out

of 189 (World Bank Group, 201911). The role of LGUs and their significant independence is reported to

increase these difficulties. Foreign investors may seek to operate only in special economic zones in order

to avoid dealing with LGUs.

International comparison. Itis a common practice internationally to require a business to have a physical
office or commercial address when registering a business. For example, Malaysia requires an office or
business address linked to the business licence, while Brunei Darussalam requires a single office. In
Thailand, there is no multiple office requirement for freight forwarders, although multimodal transport
operators do need a permit for each office.

Recommendation. The OECD recommends that accreditation for freight forwarders in the Philippines
should be on a national level and only one mayoral permit should be required, in order to be accredited.
Consequently, the applicant should only need to show proof of a single physical office in the Philippines.

Accreditation requirement for each physical office

Description of the obstacle. Freight forwarders must obtain separate accreditation for each branch office.

Harm to competition. The requirement to accredit each branch office substantially increases costs and
may deter new entrants into the market.

Pol i cymak er s @isonblgaewhy dach éranch office requires accreditation and why each one

cannot simply be listed in the main application. The DTI has explained that the accreditation of freight

forwarders in the Philippines was actually initiated by the industry in early 1980s because it saw the

importance and benefit of official government recognition for companies, especially when dealing with

foreign counterparts. At present, the DTI is reviewing the guidelines with the aim of streamlining
requirements and is considering extending the validity of accreditation to three years from the current
oneyear. The proposal of extending the accreditation o
also under consideration.

Recommendation. The OECD recommends one of the following options:

1. Remove the authorisation procedure for branches.

2. Al 1l ow all of fices to be accredited in one applicat
accreditation to all branches.

3.4. Warehouses

There is no general legal framework for the warehouse sector and there is no single government regulator.
There are different applicable laws and regulations based on the type of activity and the entity operating
the warehouse.

Customs bonded warehouses (CBW) are governed by the Bureau of Customs under the Customs
Modernization and Tariff Act (RA 10863) and Bureau of Customs Administrative Order (CAO) No. 13-2019.
Warehouses located in economic zones are governed by the Philippine Economic Zone Authority (PEZA),®
an office attached to the Department of Trade and Industry under RA 7916 (as amended by RA 8748) and
itds i mplementing rul es.

Horizontal legislation is also relevant to the warehousing sector, especially in relation to foreign investment,
including the 1987 Constitution and the Omnibus Investments Code of 1987 (Executive Order No. 226),
as amended by Republic Act No. 8756. There are specific rules that regulate the warehousing of certain
goods, such as rice. The OECD has not considered these specific regulations in its analysis. It identified
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six restrictive regulations for warehouses, but made no recommendations as the restrictions were justified
by the policymakersdé objective. For further detail s,

3.5. Small-package delivery services

The main legislation affecting the small-package delivery service (SPDS) sector is the Republic Act

No.7354 (fAPostal T8er viegaui Aement s for granting a |licer
Department Circular No. 2001-01, which was later adopted by DICT through Department Order No. 2017-

001 (the original licensing guidelines). The OECD understands that the earlier orders are no longer

available to the public as the specific licensing requirements are currently under review.”

The OECD team identified five restrictive regulations in the SPDS sector and made four recommendations
concerning participation in the market, minimum prices and creating a level playing field for all market
participants.

3.5.1. Restrictions on foreign equity for express delivery services

Description of the obstacle. According to the Department of Information and Communications
Technology (DICT), one of the registration requirements to provide express delivery services in the
Philippines is a citizenship requirement allowing only Filipinos for single proprietorships, and imposes at
least 60% Filipino ownership for legal persons. The OECD has been unable to verify whether this
requirement will exist in the new rules currently under preparation (and not yet publicly available), but this
requirement is likely linked to the classification of this activity (express transportation) as a public service
and public utility and so will be subject to the 60% foreign ownership requirement .

Harm to competition. The provision favouring national operators is a barrier to foreign companies wishing
to invest or operate in the Philippines.

Pol i cy mak er s dhe foteigreequityi restictions limit foreign participation in the Filipino private
courier service market.

Recommendation. Allow foreign participation in the market for express delivery services. If this
requirement is linked to the interpretation of express delivery as a public service, the Public Service Act
should also be amended.

3.5.2. Minimum prices for postal services

Description of the obstacle. The Postal Regulation Department (PRD) of DICT sets minimum rates for

postal services including minimum rates for the delivery of small packages and letters. Maximum prices

are not regulated. DOTC Circular No. 2001-01, currently under evaluation by DICT, describes the process

for the calculation of minimum rates. DICT-PRD has stated that a revised regulation i likely to maintain

the minimum-rates mechanism i would be released during the first half of 2019; to date, this regulation

has not been made available. DICT-PRD told the OECD that it calculates the minimum rates i i n- c o
ordination with PHLPost, the National Economic Development Authority (NEDA) and the Philippine Central

Bank (Bangko Sentr al ng Pilipinas)o. I n practice, t he
approved by DICT-PRD. They were last revised in 2014. Licensed service providers must comply with

them and DICT-PRD can conduct inspections to monitor compliance.

Harm to competition. The imposition of minimum rates reduces productivity, efficiency and innovation by
i miting sel | heircsvdprieebforlpestalservices arsl &yt preventing low-cost suppliers who
may provide better value to consumers entering the market. Further, prices are currently set by a single
market player (PHLPost).
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Pol i cymaker s Blinimumjrages dimtomat ect PHLPostds mar ket share
ffa duty to protect PHLPosto. According to certai

not survive. PHLPost is already seen as uncompetitive, due to its inefficient systems and an incapacity to
meet consumer expectations in terms of speed and quality of service provided.

International comparison. Viet Nam has a minimum-rates regime. In Australia, prices for postal services
are unregulated and any requirement to notify prices applies only to ordinary letter services.

Recommendation. The OECD recommends two possible options.

1. Minimum prices for postal services including small packages and letters should be removed.

2. In the new Ministerial Circular currently under consultation, DICT should increase transparency
around the mechanism used to calculate minimum rates, including the rationale for both the
services and products covered by such minimum rates. Minimum rates should be based upon

independent regulatory assessments, rather thanon PHLPos t 6 s i npu't

3.5.3. Licences for courier services

Description of the obstacle. DICT is responsible for approving licences for courier services, but, along
with its predecessor, has granted no new licences to small-package delivery service operators since 2006.
Thi s is the result of an unofficial moratorium |
beyond the fAtrfansition periodo.

Harm to competition.DI CTéds suspension of the processing and

players from entering the market.

Pol i cy mak er s theinitaj momatoriuna appears to have been implemented due to the change of
supervisory agency,® as well as the existence of a large number of licences in the Philippines at that time
(according to DICT, between 130 and 200 licences). As a result, in practice, many licences that were
granted to now fAdor mant companiesodo are traded
transferable. In addition, approximately 50 to 70 players are operating without a licence. As of 1 December
2019, DICT has an online 1|ist of 110 authori ze
(PEMEDES) or courier service providers.*°

Recommendation. Grant new licences to every applicant for courier services that fulfils stated conditions.

3.5.4. Circumvention of legal requirement by some players in courier market

Description of the obstacle. Stakeholders claim that certain courier operators circumvent the requirement
to operate with a licence. This seems to be especially the case with start-ups, new market entrants, and
new delivery services operating in the e-commerce sector. DICT-PRD can issue cease-and-desist orders
against service providers operating without a licence (Section 26 Postal Act). Stakeholders mentioned that
even if operators are found not to have a licence, fines are not sufficiently high to deter this behaviour.
Stakeholders explained that this is especially true for large companies.

Harm to competition. Unlicensed market players operating in the market will have lower costs compared
to those who are going through the extensive and burdensome process of obtaining all the required
accreditations and licences.

Pol i cymaker s és nebtipnedabdve; there is an informal moratorium on the granting of new
licences.

Recommendation. The OECD recommends three cumulative recommendations for reaching level playing
field for all market participants in the courier service market.

1. DICT should grant new licences to applicants who fulfil the stated requirements.
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2. The fines for operating without the required licences should be increased.

3. The policing of companies operating in the market and enforcement actions should be
strengthened.

3.6. Horizontal and others

The key pieces of legislation affecting the logistics sector horizontally are the Foreign Investment Act of
1991 (RA No. 7042); the Omnibus Investment Code 1987; the EO.N0.65 promulgating the Eleventh
Regular Foreign Investment List; Local Government Code; Public Service Act 1936; and the 1987
Constitution.

The OECD team identified the 11 restrictive regulations and made the 11 recommendations, concerning
the following topics:

access to legislation, including the availability of online databases

n

foreign investment
3. the existence of minimum capital requirements
4. public procurement.

3.6.1. Access to legislation and regulatory quality

A clear regulatory framework is essential for competition as it reduces compliance costs and facilitates the
entry of new players. Indeed, the codification, regular update and publication of legislation in the logistics
sector is particularly beneficial for new entrants unfamiliar with national provisions, and small competitors,
for whom compliance costs and administrative burdens are relatively more important than for larger
companies.!?

Access to legislation

Description of the obstacle. Access to logistics legislation is not organised in a user-friendly way. For

example, on the Official Government Gazette website, certain pieces of legislation, which are no longer in

force are not marked as such. Also, amendments to legislation are not incorporated into the original piece

of legislation so market participants must already know about a particular amendment before searching for

it. Further, some legislation is simply not published. Such shortcomings are reflectedinth e Wor | d Bank6
Worldwide Governance Indicators shown in Figure 3.1. The regulatory quality estimate indicator captures

the perception of the ability of the government to formulate and implement sound policies and regulations

that permit and promote private sector development. The Philippines score shows room for improvement,

as revealed by the gap with both ASEAN member states (such as Brunei Darussalam, Singapore,

Malaysia, and Thailand) and OECD countries (including Australia, Germany, and Japan).

Harm to competition. Difficulties in accessing logistics legislation creates legal uncertainty and increases
costs for actual and potential market participants. It may also deter market entry.

Pol i cy mak er s dhe ®@BgDeunderstands .from stakeholders that certain logistics-related rules

and regul ations may not be available because they are
even if the legislation itself is still in force and being applied by the agency in question. The Anti-Red Tape

Authority (ARTA) has stated that to make access to regulations more convenient for business owners and

the publ i c,-relatadland business-affeetmgsregulations from all government agencies will be

stored on the online Philippine Business Regulations Information System (PBRIS). There will be no need

to access each agencydme aviefbisd tree gwlratiitens.ect or
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ARTA is mandated to fAensure the dissemination of ani
management system and changes in laws and regulations relevant to the public by establishing the
Philippine Busi ness Regul at i chased dlatfdino proviaing accessitfey st e mo

information on business regulations issued by the Philippine government. Pursuant to this mandate, the
Competitiveness Bureau of the Department of Trade and Industry, acting as the temporary secretariat of
ARTA, launched the alpha version of PBRIS on 12 December 2018. Its primary function is to provide a
centralised database of all business-related regulations issued by all offices and agencies of the Philippine
government. The PBRIS is in theory accessible at pbris.arta.gov.ph, yet it remains inaccessible to the
public due to ongoing development. The authorities hope to begin public access to the database by early
2020.

International comparison. In 2016, the Portuguese government launched the Simplex+ and the Revoga+
programmes, which aim to reduce administrative burdens and improve the quality of regulations. The

Unil ex project f or e sgulatonstare aubject tdiaaldgislative eomsoldatianftest, and

when possible new proposals for consolidati (OECDand uni
2018, p. 35p10)). The Simplex+ | aims to reduce the legislative stock by identifying and repealing outdated

andnonr el evant | egislati on. I n Singapore, the Attorney

Singapore Statutes Online (SSO), which consists of a complete list of current and historical versions of

legislation, including revised editions of pieces of legislation. In Australia, all national laws are published

on the National Register of Legislation website. The latest consolidated version of the legislation is clearly

mar ked asildiaeasfoveresi ono. Users are able to AView seri
in question and can also easily find any amending acts. Users can easily identify legislation currently in

force, refer to previous versions (to know which law applied at a particular time), and can see which and

when amendments were made. There are also links to related bills.

Recommendation. The OECD has four recommendations.

1. Authorities should revise all logistics legislation to include new amendments so that stakeholders
can access a consolidated version of the relevant legislation. Alternatively, or until this is
implemented, list the original version of legislation and then provide a link to any amendments.

2. Each logistics authority should publish the complete list of legislation it administers on its website
along with the status of the legislation; any obsolete legislation should be marked as such.

3. Publish all regulations on the Philippine Business Regulations Information System (PBRIS).

4. Ensure updates are made on the Official Government Gazette website.
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Figure3.1. Regulatory quality estimate
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Box3.2. What is regulatory quality?

Regulations are the rules that govern the everyday life of businesses and citizens. They are essential
for economic growth, social welfare and environmental protection, but can also be costly in both
economic and soci al ter ms. I n that Cc 0 n & pearmance, r
cost effectiveness, and legal quality of regulation and administrative formalities. The notion of regulatory
quality covers process i the way regulations are developed and enforced i which should follow the key
principles of consultation, transparency, accountability and evidence. Beyond process, the notion of
regulatory quality also covers outcomes, which should be regulations that are effective at achieving
their objectives; efficient (do not impose unnecessary costs); coherent (when considered within the full
regulatory regime); and simple (regulations and the rules for their implementation are clear and easy to
understand for users).

Buil ding and expandi Reconomenddtitnefth® Edhiizibon Imprévihdgthe Quality
of Government Regulation, regulatory quality can be defined by regulations that:

1. serve clearly identified policy goals, and are effective in achieving those goals

2. are clear, simple and practical for users

3. have a sound legal and empirical basis

4. are consistent with other regulations and policies
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5. produce benefits that justify costs, considering the distribution of effects across society and
taking economic, environmental and social effects into account

are implemented in a fair, transparent and proportionate way
minimise costs and market distortions
promote innovation through market incentives and goal-based approaches

© © N o

are compatible as far as possible with competition and trade- and investment-facilitating
principles at domestic and international levels.

Source: OECRecommendation of the Council on Improving the Quality of Government Regulation,
https://legalinstruments.oecd.org/public/doc/128/128.en.pdf

Box33Wor |l d Bankds Wor | dwiThke RegBaiovy€uatitya Estimate |

The Worldwide Governance Indicators (WGI) aim to capture different aspects of governance across
200 countries. They include indicators on:
1. voice and accountability
political stability and absence of violence
governance effectiveness
regulatory quality
rule of law

a B w0

6. control of corruption.

As data are based on a wide variety of sources, for each indicator researchers have used a statistical
methodology known as an unobserved components model to standardise data and provide an
aggregate indicator of governance as a weighted average of variables. This reflects possible
imprecisions in measuring governance.

Regarding specifically the Regulatory Quality (RQ) indicator, itaimstocapturei per cept i ons
of the government to formulate and implement sound policies and regulations that permit and promote

private sector developmenta Acountryds score i s an aggr¥rsdavese
score) to 2.5 (highest score).

Source: Kaufmann, D., A. Kraay & M. Mastruzzi ( 201H)
Journal of the Rule of Law, 3:2@0,dx.doi.org/10.1017/S1876404511200046

3.6.2. Online digital applications

Description of the obstacle. Logistics providers do not currently have full access to online application
procedures for licences and accreditations, and not all licences, permits or authorisations can be applied
for online. Market participants are required to submit hard-copy applications with the relevant agency for
each authorisation.

Harm to competition. The lack of digitalisation increases costs for logistics providers as they are required
to compile a different hard-copy application for each authorisation and provide this to the relevant agency.

Pol i cy mak er s @he ade jofeonlinei application forms, for example, for licences facilitates the
effective delivery of services, allows sharing of data across agencies, and ensures better data organisation.
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Following stakeholder interviews, the OECD understands that most agencies are in the process of

introducing electronic application-filing procedures. Project Repeal i the Philippi ne gover nment s al

tape initiative T has encouraged the digitalisation of all government functions.

International comparison. The majority of OECD countries allow online application procedures for
transport- and logistics-related licences and authorisations. In the UK, a user-friendly online procedure for
transport-operator licences (with fees payable online by credit card) is available, even if it remains possible
to file a hard-copy application by post. Decisions are usually issued within seven weeks for online
application and nine weeks for postal applications.

Recommendation. The OECD recommends allowing online applications and the continuation of
digitalisation of all application procedures for logistics-related authorisations.

3.6.3. Limitation on foreign direct investment in the transport and logistics sector

Description of the obstacle. The Philippine constitution restricts foreign direct investment (FDI) in public
utilities, imposing a 60/40 nationality requirement on the ownership of public utilities (known as an equity

restriction). Whil e Apublic wutilityo is defined

1936, the PSA does define public services and explains which types of public services require certificates
of public convenience (CPC) to operate in the Philippines. Currently, logistics and transport services are

classified as fipublic serviceso which are conse

Harm to competition. The provision is a barrier to foreign companies wanting to invest or operate in
businesses that could be defined as public utilities in the Philippines, and so favours national operators.

Pol i cymaker s @hedd987 @oastitutioneadopts a policy of preferential treatment for qualified
Filipinos in the granting of rights, privileges and concessions covering the national economy and patrimony
(Philippine First Clause). The Constitution provides that authorisation for the operation of public utilities
should only be granted to citizens of the Philippines or to corporations or associations whose capital is at
|l east 60% owned by Filipinos. #APublic utilities
public and which involve a public-interest element. The purpose of the citizenship requirement is to prevent
foreigners from assuming control of public utilities as this could be detrimental to the national interest. This
specific provision implements an overriding economic goal of the 1987 Constitution: to conserve and
devel op t he orytndenmsdea selfadliant amd independent national economy effectively
controlled by Filipinos.

International comparison. In Australia, there are no special foreign equity limits for logistics services.

nei tpth

quent |

o

have

Logistics and transportc anrelnati esconainderl®d %ipwhblei gn c
is considered a fAsensitiveodo sector, 26h mMienyvovar whicvhi ch ¢

screening of the investor by the foreign investment review board occurs. This threshold is higher
(AUD 1 134 million) for investors from countries with which Australia has FTA commitments and which are
acquiring a substantial interest (at least 20%) in an Australian entity; this applies to investors from Chile,
China, Japan, Korea, New Zealand, Singapore and the United States. Where required, foreign investment
proposals are reviewed against the national interest on a case-by-case basis. The 1995 ASEAN
Framework Agreement on Services (AFAS) provides a legal framework for each member state to liberalise
services progressively and aims to eliminate restrictions to trade in services among ASEAN countries
substantially. The ultimate objective is to allow ASEAN nationals to hold up to 70% equity participation in
entities providing services. The Philippines has not yet implemented the liberalisation commitments
regarding logistics.

Recommendation. Amend the PSA to exclude logistics and transport from public services. Remove
provisions in any transport or logistics legislation that specify foreign equity requirements, due to the
classification of the relevant transport or logistics services as public utilities. If logistics and transport are
no longer considered public utilities, up to 100% foreign ownership would become possible. While full
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liberalisation is preferable, if the Philippines were to decide to implement foreign-equity restrictions in the
sector, the OECD would recommend the progressive relaxation of foreign-equity limits towards the long-
term goal of allowing up to 100% foreign ownership. A first step may be to implement the agreed changes
towards the AFAS target of allowing 70% ASEAN foreign ownership in entities providing logistics services
and then extending it to non-ASEAN nationals. In the long term, the Philippines should consider full
liberalisation by allowing 100% foreign-ownership in entities providing logistics services.

3.6.4. CPC requirement for transport and logistics operators

Description of the obstacle. As mentioned in the restriction above and in sector-specific legislation, the
Philippine Constitution restricts FDI in public utilities, imposing a Philippine ownership requirement for
public utilities. This equity restriction means only Filipino citizens or associations or corporations whose
capital is held 60% by Filipinos can be granted a franchise, certificate or authorisation to operate a public
utility. Owners and operators for public land and rail transportation facilities and services are also required

to obtain a CPC from the Department of sihgReguatorgr t at i o

Board (LTFRB), while maritime operators are required to obtain a CPC from MARINA because these

services are classed as fApublic serviceso. Accordi

by agencies authorised by law, such as the Maritime Industry Authority (MARINA) and LTFRB, to
determine that the service and the business authorisation will promote the public interest in a proper and
suitable manner.

ng

t

Harm to competition.As | ogi stics and freightptubbhnspotihiitomersar ¢
whi ch

serviceso, operators require a CPC to operate,
lengthy and likely delay entry.

PolicymakersdPobjectuvielitieso are servinvavngapedisent i al

interest element. Licencing requirements likely exist to ensure control over the operation of important public
services and ensure that applicants are properly scrutinised. Bills amending the 1936 PSA have been filed
in Congress, including HB 78 and SB 13, aim to remove logistics and freight transportation from the list of
public utilities; none of these bills has been passed. Project Repeal, a Philippine government regulatory
reform initiative, has recommended that the sector should not be considered as a public utility.

International comparison. In Australia, for example, logistics and transport are not considered public
utilities. Transport is considered a fisensitive
foreign investment review board (AUD 261 million) for countries with whom Australia does not have FTA
commitments (otherwise, it is set at AUD 1.134 million).

Recommendation. The OECD recommends amending the PSA and any other relevant legislation to
exclude logistics and freight transport as public utilities and public services. Remove any transport or
logistics legislation dealing with the exact requirement and consequences of logistics and transport being
a public utility and public service. Operators would then no longer to be required to obtain a CPC. A
licensing procedure for such services, such as a general operational licence, would then need to be
introduced to guarantee security of services.

3.6.5. Regular Foreign Investment Negative List

Description of the obstacle. The Regular Foreign Investment Negative List (RFINL) gives the investment
threshold for foreign investment in specific sectors. It implements the constitutional restrictions on foreign

0

busi

investment. According to RFI NymaAdate df theoconstitutionandspactiicr s hi p

|l awsdo to 40% equity; operation of public utilit

covered by the fApublic utilitieso definit ideedpublias

utilities, they are subject to the RFINL A 40% foreign-equity restriction.
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Harm to competition. As |1 ogi stics and freight transportat
subject to foreign-equity restrictions of 40%. This is a barrier to entry for foreign firms, and so favours
national operators. Also, the fact that restrictions are listed in different legislation and regulations negatively
i mpacts foreign investorsod ability to ass énsssesand
adds to administrative costs. The lack of transparency also means that investors are required to search for
information, which increases costs.

Pol i cy mak er s @his@rbvjsierclikely siras.to protect national businesses not ready to compete
with foreigners and to allow them to reach a certain level of competitiveness before the market is opened
to foreigners. The RFINL sets out investment areas or activities that are open to foreign investors or
reserved to Filipino nationals.

Recommendation. The OECD recommends that the RFINL should be amended to exclude freight
transport and |l ogistics from the def i niti onsendces
under the PSA, as discussed above.

3.6.6. Limitation on foreign executives and directors

Description of the obstacle. All executives and managing directors of a public utility must be Filipinos.
The number of non-Filipinos on the boards of directors of corporations or associations engaging in partially
nationalised activities are restricted. Examples of sectors considered as partially nationalised activities are
advertising (30% limit on foreign ownership), public utilities (40% limit), and those listed in the 11th RFINL
with a specified percentage allowed for foreign ownership. Wholly nationalised industries are those for
which 100% Filipino ownership is required, such as mass media. Under Article XII, Section 11 of the
Constitution, foreigners may be allowed as directors of a partially nationalised industry, but only up to the
extent of their equity participation. For example, in a five-member board, a public utility with 40% foreign
ownership can have two foreigners sitting on the board. For wholly nationalised industries, directors must
be 100% Filipino as no foreign ownership is allowed. An additional restriction is that all executive and
managing officers of a public utility must be Filipino citizens. This is independent of any foreign ownership.

Harm to competition. The provision is related to the general 60/40 foreign equity restriction and limits
who companies can appoint as their executives and managing directors. This may mean that the most
qualified or suitable candidate cannot be appointed as companies must discriminate based on nationality.
This would likely restrict foreign investment as investors often want to be represented in the highest
leadership positions of a company.

Pol i cy mak er s Bhe Gdngtitatiort adopte a state policy of giving preference to qualified Filipinos
in the granting of rights, privileges and concessions covering the national economy and patrimony. The
state is also mandated to regulate and exercise authority over foreign investments within its national
jurisdiction and in accordance with its national goals and priorities.

International comparison. In Brunei Darussalam, one of the two directors of a company or, where there
are more than two, at | east two, shall be Aordi
nationals. Guidelines provide that an ordinarily resident is a person physically present or employed (other
than as a company director) in Brunei Darussalam for at least 183 days in the year preceding the
assessment. In Australia, there is no rule that the majority of the board of directors of a company must be
Australian nationals, nor that managing directors must reside in Australia or be Australian nationals (Part
2D.3 Section 201J, Corporations Act, 2001). However, if a company only has one director, he or she must
ordinarily reside in Australia. If a company has more than one director, at least one or two of the directors
(two in the case of public companies) must ordinarily reside in Australia, but there is no majority
requirement (Part 2D.3, Section 201A).
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Recommendation. The requirement of 100% Filipino executive and managing officers in public utilities
should be eased to allow the possibility of hiring foreigners in high managerial positions in order to attract
foreign investment. Restrictions based upon citizenship should be replaced by residency requirements.

3.6.7. Preference for domestic firms in public bidding

Description of the obstacle. Where foreigners are allowed to participate in public bidding, domestic firms
are preferred with contracts awarded to the lowest domestic bidder provided its bid is no more than 15%
in excess of a foreign bid.

Harm to competition. The provision discriminates against foreign bidders, and so prevents market entry.

Pol i cy mak er s @he privjsiendavaurs eational firms and so encourages their development. In

line withthe Consti tuti on, which provides for the fApromoti on
|l ocally produced goodso, the Republic Act No. 9184, ha
in the award of government procurement contractso.

Recommendation. Eliminate preference for nationals where foreigners are allowed to participate in
procurement processes to ensure that the most competitive bid is chosen. If necessary, implement a
transition period. Direct subsidies could be considered if the aim is to help and develop national industries.

3.6.8. Minimum-capital requirements

Description of the obstacle. Generally, foreign investors face a minimum-capital requirement of

USD 200 000, although there is a lower requirement of USD 100 000 for investors bringing technology or

employing more than 50 workers. Foreign-owned companies that export more than 60% of their output or

domestic purchases are exempt from these capital requirements. Section 12 of the Revised Corporation

Code (RA 11232)stmprckviche potradti oms o are not required to
as otherwise provided by special law.

Harm to competition. The high minimum-capital requirements for foreign investors, raises the cost of
entry in the market, discouraging potential entrants (especially smaller foreign firms), which may reduce
the number of participants over time. Foreign firms face high capital requirements and so a higher barrier
to entry than domestic firms, which amounts to discrimination.

Pol i cy mak e e ©he lhigh papitaltrequirements for foreign firms may be in place to promote local
SMEs. Further, the capital requirements are likely implemented to protect consumers and creditors from
risky and potentially insolvent businesses. By requiring investors to lock in upfront a minimum amount of
capital, investors were expected to be more cautious about undertaking commercial opportunities. These
requirements are most likely to affect non-capital-intensive industries, such as the services industries.

International comparison. OECD Investment Policy Reviews: Philippines 2016 notes that the minimum

capital requirement of USD 2000 0 O : fiis substantially greater than cap
and foreign investors in OECD countries and large developing economies, such as China, Indonesia, India

and Russia. The Philippines clearly stands out as an outlier in this respect, including compared to countries

with similar income per capita |levels. 0 The PCC not e
measures other than minimum capital requirement-s. o0 Aus
capital requirements for foreign investors.

Recommendation. The OECD recommends aligning the minimum capital requirements for foreign
investors with those of domestic investors.
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3.6.9. No single dedicated investment law

Description of the obstacle. The Philippines has no single, dedicated investment law that
comprehensively governs both domestic and foreign investment. Numerous other laws and regulations
apply to investment activities, be they sectoral or with a more general scope, which creates a complex web
of numerous, sometimes overlapping laws. The two main pieces of legislation are the Omnibus Investment
Code 1987 and the Foreign Investment Act 1991. They are complementary, but their consolidation could
improve transparency and clarity of the legislation governing investment.

Harm to competition. Difficulties in accessing investment legislation creates legal uncertainty and
increases costs for actual and potential market participants.

Pol i cy mak er s 6Theorajprigycof ASEAN. member states have adopted a single dedicated
investment law. During stakeholder consultation, the PCC agreed that such an investment law should be
implemented for coherence and easy access, improving efficiency, lowering costs and even possibly
decreasing uncertainties and risk when investing in the Philippines. It explained that infant industries,
SMEs, and start-ups would likely thrive in this environment, which would nurture entrants and promote
competition. ARTA explained to the OECD that it will include foreign investment as a classification in the
PBRIS, so as to provide foreign investors easy access to regulations that affect their businesses.

Recommendation. Implement a single dedicated investment law. Any restrictions on foreign investment
should be easily accessible, so that even if foreign investment restrictions are governed by different laws
or regulations, investors should be able to go to a single place to see all applicable foreign investment
restrictions in their sector. Such transparency will encourage investment. The OECD supports the inclusion
of foreign investment in the PBRIS.

3.7. International agreements

The Philippines has concluded a number of multilateral agreements with other countries on international
road transport; it is a co-signatory of the Geneva Convention on Road Traffic (1949), the Protocol on Road
Signs and Signals (1949), and the Intergovernmental Agreement on the Asian Highway Network (2016).

In relation to maritime transport, the Philippines is a signatory to various conventions of the International
Maritime Organization. In 2012, the Philippines signed the Agreement on Maritime Transport between the
Governments of the Member Countries of the Association of Southeast Asian Nations and the Government
of the Peopl eds REne agreknieot applies tcCthe imternational maritime cargo and
passenger transport between the ports of the ASEAN member states and China and requires each
contracting party to grant the vessels of the other contracting party, their crew members, passengers and
cargoes on board the treatment no less favourable than that granted to vessels of a third country in regard
to access to ports open to international maritime traffic; stays and departures in ports; use of port facilities
for cargoes and passengers transport, as well as regarding the access to any services and other facilities
available in ports; and the collection of fees and port charges.

In addition to such international agreements, the Philippines has signed several ASEAN-wide regional
agreements. There are three ASEAN framework agreements on transport facilitation: the ASEAN
Framework Agreement on the Facilitation of Goods in Transit (AFAFGIT), the ASEAN Framework
Agreement on Multimodal Transport (AFAMT), and the ASEAN Framework Agreement on the Facilitation
of Inter-State Transport (AFAFIST).

In 2004, the heads of state and governments of all ASEAN countries signed the ASEAN Framework
Agreement for the Integration of Priority Sectors.'® The purpose of the agreement was to identify measures,
with precise timelines, that would enable the progressive and systematic integration of such priority sectors
within ASEAN. From the outset, logistics was not, however, included within the 11 priority sectors.'* In
2006, the ASEAN Economic Ministers decided to add logistics as the 12th priority sector and developed a
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Roadmap for the Integration of Logistics Services, adopted in 2007, and which included specific measures
tocreatean ASEAN single market fiby strengthening ASEAN ec
and facilitation measures n the area of | ogistics se.

Alongside the need for the Philippines to implement its obligations under regional and international
agreements, the OECD team identified one specific recommendation, concerning the national single
window initiative, TradeNet.

3.7.1. National single window

Description of the obstacle. Under the current system, operators involved in cross-border transactions
are required to apply for import permits with different organisations. Most applications must still made in
person and not electronically. TradeNet aims to allow operators to submit a single electronic application,
but is yet to be implemented.

Harm to competition. The requirement to apply for various import permits with different organisations is
an administrative burden and places the Philippines at a competitive disadvantage (due to increased costs)
compared to other countries where electronic applications and single windows exist for customs
procedures.

Pol i cy mak er s Acconding te stakehalders, the ASEAN Single Window Agreement for customs
services (in force 9 December 2005, ratified 1 August 2017) has yet to be implemented but was pilot tested
in May 2019. The ASEAN Single Window (ASW) is a regional initiative connecting and integrating National
Single Window (NSW) policies of ASEAN member states. Its objective is to expedite cargo clearance and
promote ASEAN economic integration by enabling the electronic exchange of border documents between
ASEAN member states. TradeNet is its Philippine equivalent.

International comparison. Indonesia, Malaysia, Singapore and Thailand are now using the ASW to
exchange electronic certificates of origin. Once the Protocol for the Legal Framework to Implement the
ASEAN Single Window is fully ratified, electronic certificates will be used for assigning preferential tariff
rates under the ASEAN Trade in Goods Agreement (ATIGA) and further expedite the customs clearance
of goods between ASEAN member states participating in ASW.

Recommendation. Activate TradeNet and make it operational as soon as possible.
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Notes

1 See OECD Trade Restrictiveness Index Regulatory Database, https://qdd.oecd.org/subject.aspx?Subje
ct=063bee63-475f-427¢-8b50-c19bffa7392d.

2 See www.portcalls.com/ctap-suggests-ways-antioverloading-law-viable/.

3 See page 236 of the OECD Investment Policy Reviews: Philippines report
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“See, i n part i ctarverdions atteeB&rankeetingobthe ASEAN Maritime Transport Working
Group. For a summary, see https://safety4dsea.com/asean-called-to-cooperate-for-the-establishment-of-a-
single-shipping-market.

5 See, for example, OECD Investment Policy Reviews: Lao PDR (2017), www.oecd.org/investment/count
ryreviews.htm.

6 According to PEZA6s | i st of activities eligible for PEZA Re
warehousing serviceso refer to the #A(a) operation o

safekeeping of goods for Philippine Economic Zone Authority (PEZA)-registered Economic Zone Export
Manufacturing Enterprises, and or (b) importation or local sourcing of raw materials, semi-finished goods

for resale to i or for packing/covering (including marking/l a

specification, mounting and/or packaging into kits or marketable lots for subsequent sale to PEZA-
registered Export Manufacturing Enterprises for use in their export manufacturing activities, or for direct
export, or for consignment to PEZA-registered Export Manufacturing Enterprises and eventual export.
Eligible firms shald/l qualify for registration a

" DOTC Circular No. 2001-01 (Rules and Regulations in the Processing, Hearing and Adjudication of
Applications for Authority to Operate Private Express and/or Messenger Delivery Service, and in
Investigation of Complaints in connection with the Operation of such Services). As of December 2019,
consultations on the revision of the postal service rules were ongoing. See https://dict.gov.ph/extension-
notice-conduct-of-consultations-on-revising-and-updating-the-postal-service-rules-and-regulations.

8 Section 19 of the DICT Act prescribed a transition period of six months; this should have expired on
23 November 2016.

9 Until 2015, the Department of Transportation and Communications (DOTC) had the power and authority
to regulate courier services under Section 25 of the Postal Service Act and Presidential Decree No. 240.
In 2015, the DICT Act created the Department of Information and Communications Technology (DICT) and
transferred the power and authority to regulate courier services to the Postal Regulation Division of DICT
(DICT-PRD).

10 See https://dict.gov.ph/list-of-authorized-pemedes-or-courier-service-providers-2019/.

S

6 Ecol

11 OECD Regulatory Policy Outt ook 2015 (p.219) defines administratiyv

in obtaining, reading and understanding regulations, developing compliance strategies and meeting
mandated reporting requirements, including data collection, processing, reporting and storage, but NOT
including the capital costs of measures taken to comply with the regulations, nor the costs to the public
sector of administering the regulations. o

12 See https://asean.org/?static_post=agreement-on-maritime-transport-between-the-governments-of-the-
member-countries-of-the-association-of-southeast-asian-nations-and-the-government-of-the-people-s-
republic-of-china.

13 For the full text of the agreement, see www.parliament.go.th/aseanrelated law/files/file 20170808165
335 _txtattactEN .pdf.

14 The priority sectors included in the ASEAN Framework Agreement for the Integration of Priority Sectors
were: agro-based products, air travel, automotive, e-ASEAN, electronics, fisheries, healthcare, rubber-
based products, textiles and apparels, tourism, and wood-based products.

15 See https://asean.org/asean-economic-community/sectoral-bodies-under-the-purview-of-
aem/services/logistics-services/.
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Annex AMethodology

Stage 1: Mapping the sectors

The objective of Stage 1 of the project, which started in the second half of 2018, was to identify and collect
sector-relevant laws and regulations. The main tools used to identify the applicable legislation were online
databases, the websites of the relevant Philippine authorities and sector specific reports by private or
government bodies. Over the course of the project, the lists of legislation were refined, as additional pieces
were discovered by the team or issued by the authorities, while other pieces initially identified were found
not to be relevant to the sectors or no longer in force. In total, 96 pieces of legislation were identified.

Another important objective of the first stage was the establishment of contact with the market through the
main authorities, industry associations and private stakeholders active in the sectors. In November 2018,
the OECD team conducted a fact-finding mission to Manila to meet with government and private
stakeholders. Interviews with market participants contributed to a better understanding of how the sub-
sectors under investigation actually work in practice and helped in the discussion of potential barriers
deriving from the legislation.

Based on those meetings and the discussion on practical problems stakeholders face, and backed up by
further research, the OECD team identified the legislation to be prioritised for areas in which prima facie
barriers to competition existed and an impact on competition could therefore be expected.

Stage 2: Screening of the legislation and selection of provisions for further
analysis

The second stage of the project mainly entailed the screening of the legislation to identify potentially
restrictive provisions, as well as providing an economic overview of the relevant sectors.

The legislation collected in Stage 1 was analysed using the framework provided by the OECD Competition
Assessment Toolkit. This toolkit, developed by the Competition Division at the OECD, provides a general
methodology for identifying unnecessary obstacles in laws and regulations and developing alternative, less
restrictive policies that still achieve government objectives. One of the main elements of the toolkit is a
competition-assessment checklist that asks a series of simple questions to screen laws and regulations
with the potential to restrain competition unnecessarily.

Followingthetoo | ki t 6s met hodol ogy, the OECD team compiled a |
of the questions in the checklist positively. The final list consisted of 95 provisions across the logistics sector.

The OECD also prepared an extensive economic overview of the logistics sector (and refined it during later
stages), covering industry trends and main indicators, such as output, employment and prices, including
comparisons with other ASEAN and OECD member countries where relevant. It also analysed summary
statistics on the main indicators of the state of competition typically used by competition authorities,
especially information on the market shares of the largest players in each sector. Where possible, these
statistics were broken down by sub-sector. The analysis conducted during this stage aimed to furnish
background information to better understand the mechanisms of the sector, providing an overall
assessment of competition, as well as explaining the important players and authorities.
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BoxA.1. OECDBCompetitionAssessment checklist

Further competition assessment should be condu
the following questions:

A) Limits the number or range of suppliers

This is likely to be the case if the piece of legislation:

grants a supplier exclusive rights to provide goods or services

establishes a licence, permit or authorisation process as a requirement of operation
limits the ability of some types of suppliers to provide a good or service
significantly raises the cost of entry or exit by a supplier

creates a geographical barrier to the ability of companies to supply goods, services or labour,
or invest capital.

a s 0obd e

B) Limits the ability of suppliers to compete

This is likely to be the case if the piece of legislation:
1. limits sellersé ability to set the prices o0
limits the freedom of suppliers to advertise or market their goods or services

sets standards for product quality that provide an advantage to some suppliers over others or
that are above the level that certain well-informed customers would choose

4. significantly raises the costs of production for some suppliers relative to others, especially by
treating incumbents differently from new entrants.

C) Reduces the incentive of suppliers to compete

This may be the case if the piece of legislation:

creates a self-regulatory or co-regulatory regime
requires or encourages information on supplier outputs, prices, sales or costs to be published

exempts the activity of a particular industry or group of suppliers from the operation of general
competition law.

D) Limits the choices and information available to customers

This may be the case if the piece of legislation:

limits the ability of consumers to decide from whom they purchase

reduces the mobility of customers between suppliers of goods or services by increasing the
explicit or implicit costs of changing suppliers

3. fundamentally changes the information required by buyers to shop effectively.

Source: OECD, 2017.

Stage 3: In-depth assessment of the harm to competition

The provisions carried forward to Stage 3 were investigated in order to assess whether they could result
in harm to competition. In parallel, the team researched the policy objectives of the selected provisions, so
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Annex BLegislation screening

Road freight transport

No.

Titleof regulation

Article

Brief description of the
potential obstacle

Harm to competition

Policymaker

Recommendations

LTFRB MC 2017
004 (LTFRB

Citizeno:

MC 201027
Implementing
Guidelines for
Garages under
Department Order
No. 201911
(Omnibus
Franchising
Guidelines).

LTFRB MC 20004,
LTFRB Cit
Charter pp.3b.

Road freight operators, also kr
as trucks for hiere required to
obtain a certificate of public
convenience (CPC) to operate
be issued with a C&Cat first,
with a provisional licence
applicants must satisfy various
requirements and submit a nur
of documents to the Land
Transportation Frastiyg and
Regulatory Board (LTERB)
Applicants mugir example,
prove public need for the servi
Trucks for hire are required to
show a notarised hauling
contract(s) showthgirarea of
operatiorthenumber of units to
be authorised atieduratioof
contract as well as proof of a
garage. They must also provid
various authorities to operate,
including the authority to opere
ports. It is t
understanding that the LTFRB
undertakes an economic need:
test on the basis of the docum
subnitted.

Requirinthata new entran
in the road freight operati
market already have a
hauling contract, a garag
all vehicles and
corresponding
comprehensive insw®,
even before they have th
right to operate, significal
raises the cost of entry al
decreases the likely num
of suppliers.

Concluding a hauling
contract, buying or leasin
garage and proving the
existence of all vehicles
before becoming opierzal
may beiskyfor applicants,
given that licencenaynot
be granted, attus would
mean that the applicant
would incuostghat
cannoberecovexd

The approval of a CPC for tri
for hire involves acsdled
economineeds test, meaning
tha the LTFRB will make a
judgement on the economic
need for the proposed servic
according to the evidence
provided by the applicant. Tt
requirement for a hauling
contract forms part of this tes
To the best o
knowledge, there are no furtt
regulations or guidelines
explaining the econengieds
test.

The requirement for a garage
likely required, in part, to avc
traffic congestion. For exam,
it is provide
Charter that for trutdehire
(TH) entering Metro Maexal n
to show fAproo
authority to use garage withil
Metro Manila to avoid traffic
congestiono.

1)Removéhe economieeds test
for the CPC application process
Whether or not the services
proposed by an applicant are
required should be deieed by
the market and not by the LTFR

2) Remove the requirement to
provide documentary evidence «
haulage contract and garage be
a CPC or prior provisional licenc
granted. Such evidence, if at all
required, should only be require
after th licence is granted or afte
the applicant has started its
business.

3)Issue clear guidelines about tl
application requirements
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No.

Titleof regulation

Article

Brief description of the
potential obstacle

Harm to competition

Policymaker

Recommendations

Memorandum
Circular 204022
(Provisional

008, MC 204006.

For the provisional
authority:

Further, in order to obtain this
licence to operate, an applican
must provide proof of a garage

In summary, before an applica
authorised to operate as road
freight operator, it is required t¢
provide:

1)A valid and existing hauling
contrat

2)A sketch or tidémensions of
the garage and the corresponc
contract or lease

3) Proof of existence of all
vehicles, by submitting the
certificates of registration (CR)
official receipt (OR) of registrat
(both in the name of the applic
as well as a chassis stencil ant
motor numbers. The applicant
have insurance for all units.

In order to apply for a provisior
truckdorhirefi a u t (while i t

Memandum Circula waiting to obtain an authority tc
authority), MC 201 2012022 (Article

2,3,4)

operate as a road freight opere
the applicant is required to pro
the same documeassthose
requiredof therucksforhire
transport service licence, as th
application for a provisional lice
must be made at the same tim
the application for the actual
licence to operate. The applica
therefore required to provide: 1
valid and existing lagecontract;
2)asketch ahedimensions of
garage and the corresponding
contract or lease. The terms fo

Requiring a new entrant
already be in possession
a hawdgecontract, garage
vehicles and the
corresponding
comprehensive insurance
before it has the right to
operate even provisionall
may prevent new operatc
from entering the market
these requirements
significantly raise entry
costs. It is also risky for e
operator to meet these
requirements before
becoming fully operation:i
asitmay not even be

International comparison
Noneof the countries in the tc
20 of the Wor
Performance Index, including
Australia, Singapore and
Gernany, require a CPC
equivalent, nor is there any
licencing requirement that
involves an economéed test.

The award of a permanent C
licence for trucks for hire
involves a test that requires t
LTFRB to make a judgement
the economic need for the
proposed service, according
the evidence provided by the
applicant. The requirement fc
hauhge contract forms part o
this test. To the best of the
OECDO6s knowl e
regulations or guidelines
explaining the econeneed
test exist. The requirement tc
own or rent a garage is likely
aimed at preventing traffic
congestion.

1)Removéhe economiteed test
during the CPC application proc
Whether the services proposed
the applicant are required shoul
determined by the market, not tt
LTFRB.

2)Removéhe requirement to
provide documentary evidence (
haulage contract andagarbefore
the issuance of a provisional lice
Such evidence should only be
required after the provisional lict
has been granted, perhaps by
introducing a tsiep process, or
after the applicant has started it:
business.
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Memorandum Article Il
Circular No. 2047
027 Implementing
Guidelines for
Garages under
Department Order
No. 201011,
otherwise known &
the Omnibus
Franchising
Guidelines

garage and haulage contract a
not defined in Memorandum
Circular 20122. The applicant
must also prove the existence
vehicles, by submgttheir
certificates of registration (CR)
official registration receipt (OR
both in the name of the applice
as well as a stencil of the chas
and motor numbers. The applic
must also have insurance for a
units.

A provisional licence cabgeo
obtained if these documents al
not providedccording to Article
of MC 201408

To obtain a CPC for a trfmks
hire transpbservicegnapplicant
isrequired to provide several
documents, including a sketch
dimensions w$garage and the
corresponding contract or leas
Article 2 of Memorandum Circt
No. 201027 provides the
ifistandard gar a
and demasdoroof of ownership
or right of possession, sufficier
parking space for all units, and
designated amount of space fc
additional requirements (such
areas for maintenance, clearin
bays, restrooms) and maintene
facilities. There is also the
requiement that at least 1
assistarand helper be available
for every 10 vehicles.

grantd a licence.

New entrants must own ¢
holda lease on a garage
(which complies with thes
guidelines) before they h
the right to operatieis
seens excessive and ovel
burdensome. Such
requirements may prever
new players from enterini
the market as they
significantly raise the cos
entry and require operatc
to invest heavily before
being guaranteed a
permanent operating
licence.

The garage requirement
itself may prevent smalle
players from entering the
market. The OECD

The requirement to own or re
garagesilikely aimed at
preventing traffic congestion.

The specific requirements fol
each garage likely aim to ens
proper maintenance of vehic
and so improve safety.

During stakeholder
consultationstakeholdersting
Section 5 of RA 11032,
suggestedhat the garage
requirement, which poses hi
starfup costs and is a barrier
entry, should be subject to a
costcompliance analysis and
highlighted the need to revie'
the corresponding regulation
which it deesdburdensome.

3)Issue clear guidelinbswt any
application requirements.

Remove the gaeagquirement fo
obtaining a CPC for a trimksre
transport service. Applicants sht
only be required to show proof ¢
sufficient parking space, to prev
traffic congestion. Freight vehicl
do not need their own maintena
garages as they aheady
required to comply with
roadworthiness standards, and
should therefore be able to
outsource any repair and
maintenance work.

OECD COMPETITION ASSESSMENT REVIEWS: LOGISTICS SECTOR IN THE PHILIPPINES © OECD 2020



| 111

No.

Titleof regulation

Article

Brief description of the
potential obstacle

Harm to competition

Policymaker

Recommendations

Memorandum
Circular 20422
(as amended by M
2017006).

Article 7

A provisional licence to operat
truck businessgranted for 3

months and can be extended ¢
for a further

reasons or a ¢
shown for a further extension (
MC 201D06). The regulations
not, however, provide the grou
for an extension or any criteria
upa which the request is judge
Applicants request the extensi

and then it i n
Further mor e, fi
and Agood caus

application for a further extens
are not defined.

According to market participan
the kencing process to be grar
a CPC from the LTFRB can tal
up to 2 years.

understands that the
mechanic and assistant
must be available in eact
garage, indicating that th
work cannot be outsourct
(or that there is a limit on
such outsourcing).

Provisional licences can
granted for up to 6 month
but this may notémough
time to receitiee
permanent licence (whick
can take up to 2 years). /
gap between the expiry ¢
the provisional licence ar
the grant of the permane
licence could delay mark
entry. No rules or
regulations protect
applicants from a situatio
which the LTFRB is slow
granting a permanent
licence.

The OECD understands
t he L T FeR®Babtser
a complete application (o
for which all documentan
requirements have been
provided) during the initie
and subsequent provisiol
authority period, could be
seen as a @
reasono or
However, given that the
terms are ndefined and
there are no clear

The Board of InvestmeB@&l)
supported the recommendati
to allow the outsourcing of
services in order to support r
entrants, but stressed that
measures should be underta
to ensure that there is indeec
allocated parking space for tl
declared vehicles.

The LTFRBs f ul | Lk
assess and approve the
applicatiofMC 201222). MC
2017006increasethe
extension period to 3 months
from 2 months in the original
2012 MC.

Section 9 of the Philippine
Shi ppersd Bur
Order No. 06 Series of ZIW5
is an example of automatic
accreditation in Philippine lav
The provision provides that €
freight forwa
shall be processed (including
approval or denial) within 21
workingays reckoned from tf
date it is deemed filed. After
period if no action has been
taken on the application or tF
processing thereof has not b
completed, the application sk
be deemed approved and the
applicant shall be entitled to
issuanceral release of a
Certificate of Accreditation u|
payment of the Accreditation

Option MMaintain the twtage
licencing process:

a)an applicant is granted a
provisional licence to operate.
Applicants then have a period o
months to provide anyudoentary
requirements that would be
otherwise burdensome to provic
the outset

b)once all documents have beel
received, the LTFRB has a
maximum number of daygrant
the permanent licence. This shc
be a statutory time limit and the
accompanyinggislation should
provide for automatic accreditati
once the time limiispassed, the
application for permanent licenc
should be deemed granted.
This is in line with a proposal pu
forward by the BOI, during
stakeholder consultation.

Option Zremog the provisional
licence so that applicants only a
for a single and final licence. Stt
statutory time limits should be
imposed on both parties, for the
provision of documents and for 1
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regulations on this proce!
the LTFRB seems to hav
large amount of discretio
which could lead to
discrimination between
different market participa
It might also lead to
uncertainty as potential n
entrants canm@taluate the
time it will take to obtain
licence.

Certificate F

Stakeholders explained that
the LTFRB was slow to rule «
applications, th€®&urt rulesf
the Philippines provides
recourse to a petition for
mandamus hich, if granted,
will require the public official
concerned to act on an
application. However, that O|
was informed that this proce:
can take years. The other op
available to applicants would
to file an administrative case
against the officiadgolved in
the approval process. The
OECD was told, however, thi
this process is not entirely
reliable and that in practice,
applicants avoid provoking
approving authorities.

During stakeholder consultat
the BOI proposed that the
fir eque s tytobpemnte
(license) be initially issued w
provisional authority that sho
be valid for a certain period (
6 months). The applicant dur
the said period must
prepare/accomplish the
documentary requirements (¢
garage, hauling contract) et
within 4 months in order to
provide ample time for LTFR
process/approve the applicat
within the required number o
days (21 working days).
Otherwise, the application sk

timeframe on the decision to gra
licence. Legislatiom gmovide for
automatic accreditation when a
decision is not made within the
statutory time limuitdthe dismissa
of an application, if documents ¢
not provided by applicants withi
stated time limit. This would
increase the efficiency of the
process
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LTO Memorandunr LTO Ci t i

of 29%ebruary
2016guidelinesn
the implementatior
of the 2016 LTO
Citizens:

pp.6466

The LTO requires that the mot:
vehicle registration for all vehic
is renewed annually. One of th
requirementsr renewing the
registration o
vehicles is that they must provi
the vehiclebs
confirmationo
Charter, p.64). Franchise
confirmation is issued by the
LTFRB, which is involved in th
motowehicle registrationqass
as it must fAco
applicant holds a certificate of
public convenience (CPC) in o
for the LTO to grant the
authorisation. The OECD
understands that the applicant
must first obtain confirmation fi
the LTFRB of its CPC and ther
providehis information to the L
in its application for renewal.

Under the LTFEF
(see LTFRB Memorandum Cir

The requirement on truck
for hire to renew their mao
vehicle registration annui
is an administrative burde
specifically, the vegment
for applicants to obtain
confirmatio
CPC from a separate
agency (LTFRB).

be deemed approved as
provided under Section 9 of
Philippine Shipp&rs Bu r e
Administrative Order No. 06
Series of 20@®. The said
section provides that if an
application is submitted and
statutory time lapses, the
application shall be deemed
approved and the applicant <
be entitled to the issuance at
release dEertificate of
Accreditation upon payment
the Accreditation Certificate |

The imposition of such an
obligation proves that the
applicant continues to hold a
valid CPC and is therefore st
eligible to operate as a truck
hire

DOTr Department Order No.
201618 (Creation of Franchis
Confirmation Uploading Faci
mandates the establishment
an online database of LTFRE
franchisees, available to LTC
confirmation purposes.

The OECD supports the initiativ
mandated unde©Tr Department
Order N®01618. This should be
implemented so that an online
database or system is establish
allow the LTO to undertake the
confirmation process directly wit
the need for the applicant to cor
LTFRB separatelijne OECD
supports the initiative mandated
under DOTr Department Order
N0.201618.
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6 PPA Administrativi NA
Order No.6#
(19.04.1996) as
amended by PPA
Administrative Ord
No 072013
(27.12.2013)

7 RA 7916 Section 2(p)

No. 20062, as amended by
Board Resolution No. 13, Anne
AA, 0O Series of
verification report may be obta
from the LTFRB for a fee of
PHPA40 and issued 30 minutes
hours after the filing of the rele
application form.

Trucks for hire are required to
obtain an annual permit if ttséy
to provide services formbated

transportation.

Currently, trucks for hire are
required to obtain licences and
authorisations from the LTO
(vehicle registration), LTFRB
(CPC), LGU (mayoral permits)
Bureau of Customs, PPA, and,
relevant, the BE.

TrucKorhire companies are

required to be registered with ¢
have accreditation from PEZA
be able to carry out business v
PEZAegistered entities within .
Philippine Economic Zone (PE

The requirement to obtail
permit in order to provide
portrelated transportation
constitutes a barrier to er
Truckorhire companies
cannot quickly respond tc
demand from port
businesses if they do not
have this permit as they
must be registerwith
PPA.

Permits restrict entry into
the market, and so can il
the number of suppliers ¢
increase entry costs for
potential entrants.

Therequirement to be
accredited with and licen
byPEZA in order to do
business with PBZsed
businesses constitutes a
barrier to entry. Trfimk

The aim of this provision is tc
control port activities and saf

After consultation, stakehold:
appear tagree that it would b
preferable to include all licen
processes and permits into a
single licence. ARTA
emphasises that it encourage
agencies to work together ar
take a wholgovernment
approach, pursuant to RA
11032. It explained that Sect
13 of RA 11032 mandates th
the Department of Informatio
and Communications
Technology (DICT) implemel
an Interconnectivity
Infrastructure Development
Programme to improve
interconnectivity between an
among negovernmental
authorities (NGA) and local
government units (LGU).

The provision for the registra
and accreditation of tfeekire
vehicles and companies worl
with PEDased companies is
likely required in order to cor
actvities in the PEZ and enst

1)Separategtrelated activity
permits should movd. Any
considerations of port safety ant
control should be taken in accot
the general licencing prgciéske
applicant wishes to operate in p
(the applicant stbubake this
declaration in its application).

2)All licences and permits requil
for trucks for hire shoelgtouped
into a single application to a sing
agency.

1)Separate PEElated activity
registration and accreditation
requirements shd be removed.
Accreditation and registration fo
operation in PEZ should be take
into account during the general
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8 Memorandum
Circular 20187:
Nonacceptance of
applications for Tk
Services with units
more than 15 year
old pursuant to
Department Order
No 201D09.

DOTr Dept. Order
2017009, Section A;
LTFRB MC 206087

This registration is done with tt
PEZA Service Registration Uni

Trucks agkover 15 years are
banned from the market for tru
for hire as they are not able to
obtain a CPC. According to M(
2018007, the LTFRB has decic
that from 3fune 2020, it will no
longer renew CPCs for existing
trucks for hire; it already no lor
awads new CPCs to trucks agt
over 15 years. CPCs are usual
valid for five years, and until
recently if a truck was approac
15 year s, LTFF
renew the CPC for one year. T
LTFRB issued N2G18007 (Non
acceptance of applicationgor
services with units more than 1
years old pursuant to Departm
Order no. 20D09), which
extends the moratorium so tha

hire companies cannot
quickly respond to demau
from PEDbBased businesse
if they are not already
registered with PEZA.

Permits can restrict entry
into the nrket, limit the
number of suppliers, and
increase entry costs for
potential entrants.

The age limit removes frc
the market companies us
trucks more than 15 year
old. This could potentially
affect smaller competitor:
unable to invest in the
renewal of their fleet.

Currently, incumbents an
new fayers are treated
differently. New entrants
who apply for a CPC are
allowed to use a truck the
more than 15 years old,
while those with existing
CPCs can. This
discriminates in favour of
incumbents. The OECD
notes, however, that this
discriminatiowill end after

that such companies are aw:
of their obligations when wor
there (see, RA 7916, and the
Rules and Regulation adopte
by PEZA).

Stakeholders agree that inste
of having several licencing
processes and permits, it wo
be preferable to include all in
single licence. ARTA
emphasised that it encourag
agencies to work together ar
take a wholgovernment
approach, pursuant to RA
11032.

The initiative was implement
to address safety and
environmental concerns. In N
2017009, it was stated that tt
Airoadworthine
truck for hire units cannot be
determined with sufficient
accuracy which is vital in
ensuing the safety and
convenience of our commutil
publico.

According t@onfederation of
Truckers Association of the
PhilippineCTAP), most smal
competitors in the trigrkire
market use units more than !
years old. CTAP also explair
that mostucks in the
Philippines are bought secor

licensing process (if desired by
applicant).

2)All licences and permits requil
for trucks for hire should be grot
into a singlepplication to a single
agency.

Rather than implementing the bi
on vehicles more thayydars old,
introduce roadworthiness standi
as soon as possible. Such
roadworthiness standards shoul
address both environmental anc
safety concerns. Given the
importance of the policy objectiv
truck operators may need a
transition period to complytinét
new standards. Direct subsidies
could be used to encourage the
renewal of fleets with compliant
vehiclesThese should be appliec
an open, transparent and non
discriminatory manner.
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trucks for hire with existing CP
and pending applications will n
need to comply ud€ilJune 2020

According to news sourtes,
practice has now been abando
The OECD has been unable tc
confirm this, but does note tha
LTFRB has issued MC I3
which extends the moratorium
that trucks for hire with existing
CPCs and pending application
not need to compiil30 June
2020. Further, the same MC
provides for the establishment
motor vehicle inspection units
(MVI)The OECD understands
once these are established, the
roadworthiness certificate shal
form the basis of determining ¢
vehi cl e dess, ntoea d
than the age of the vehicle.

the moratorium and the r
roadworthiness rules are
established.

If the roadworthiness
certificate is indeed
implemented instead of tl
maximurage requirement
it will eliminate competito
whose vehicles do not m
the required roadthoress
standards.

hand, imported from oversea
(notably from Japan), and the
refurbished in the Philippines
Statistics show (see, the
National Logistics Masterplai
that more than 80% of trucks
the road are more than 15 ye
old.

The BOI supported this
recommendation, during
stakeholder consultation. It a
explained its support for the |
of new trucks or less aged tr
for safety and reliability reasc
and suggested this could be
done through incentive schel

Generdy, better marlatcess
conditions fo
tend to be efficient in achievi
environmental goals. This sh
take into account the emissic
class of the vehicle and not i
build year.

International comparison
There is no maximum age fo
trucks in Thailand or Malaysi
but both countries have
roadworthiness standards.

European Union

According to the European
Commission, the age of
commercial vehicles varies
according to the type of activ
Newer vehicles are generally
used for long tliaces and

OECD COMPETITION ASSESSMENT REVIEWS: LOGISTICS SECTOR IN THE PHILIPPINES © OECD 2020



| 117

Brief description of the

No. | Titleof regulation Article potential obstacle

Harm to competition Policymaker Recommendations

international road haulage. T
needs of local markets and
national transport are typicall
served by older vehicles, whi
are cheaper. The rationale fc
using newer vehicles in
international transport includ
their lower fuel consumption,
lowe tolls due toore
environmentally friendly featt
and their need for regular
replacement as they quickly
reach high mileages. The EL
average age of light commer
vehicles (LCV) is about 11 ye
which increases to 12 years
heavy commercialictds
(HCV). The youngest fleets ¢
those of Luxembourg, Franct
and Denmark, while the olde
those of Estonia, Poland and
Greece. Country variations o
the average age of HCV ran(
from 6.6 years in Luxembour
18.8 in Greece. LCV are
generally newen average
10.9 years old, with a minimt
of 6.3 (Luxembourg) and a
maximum of 17.1 (Greece).
Among EU27 freight
transporters, 17.5% of road
haulage is done by vehicles
exceeding 10 years of age.

9 RA 8794 (1999) (A RA 8794, Section 6; Stakeholders have stated that| The presence of a This provision aims to provid 1)Harmonise relevant rules and
Imposing a Motor | RA 8794 IRR, Sectic¢ different standards are applied moratorium, that is being and ensure the adequate regulations and organise the
Vehicle User 7 (c) implemented by different agen continually extended for = maintenance of national and  issuance of rules by single ager
Charge o®wners 1 for example, bptionadnd some truck categories, nm provincial roads, asl\as
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of All Types of Mot
Vehicles and for
Other Purposes);
RA 8794 IRR

loal bodies in relation to the
overweight and overloading
scheme for trucks. The provisi
foresees a maximum allowable
gross vehicle weight (GVW).

Thenationahntioverloading
scheme was introduced in 200
and is implementgdthe
Department of Pullorks and
Highways (DPWH). Currently,
there is a moratorium on the
enforcement of inerloading
scheme for category2Pucks
(semirailers with 3 axles on
towing trucksid 2 axles on
trailersand 123 truckstiucks
with 3 axles on their traileseq
mainly to deliver shipping
containers). Stakeholders have
stated that the moratorium €@n :
and 12 trucks was introduced
because the majority of such tr
would not be compliant with th:
weight restrictions. According t
article on carghipjng website
Port Calls, CTAP has claimed
80% of containers coming from
Manila port #fAc
transportedo i
lifted.

Stakeholders claim that the

Metropolitan Manila Developm
AuthorittMMDA) has additional
rules tat diffeof those of DPHW
The Competitiwv
draft logistics masterplan notes
that: i MMDA ha

deter new entry into the
market as it is a source o
uncertainty for market
participants and favours
inwmbents.

Different standards
implemented by DPWH ¢
MMDA could cause
confusion and uncertaint
for market participants ak
which regulations to follo!

The Competitiveness
Bureau claims in its repo
on the masterplan that th
could be an opportyfor

some regul a
advantage of and carry o
rent seekin

behaviour deters market
entry and continual
participation.

minimizing air pollution from
motor vehicles (RA 8794, IRI
Article 1.1)

Further, another policy objec
is to ensure the safety of

passengers and other road u
and to prevent road accident

International comparison

In Thailand and Malayseght
standards are imposed by a
single agency.

2)Forthe antoverloading law
implemented by DP\tfid,rules fol
categories 12and 13 trucks
should éier be revised in
consultation with industry or the
moratorium should be lifted.
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10

Lack of regulation NA

limit, which is different to the ol
being implemented by LGU an
other related

MMDA has the p
imposerd collect fines and
penalties for all kinds of violatic
of traffic rul
(Section 7(f), RA 7924)hong
such traffic rules and regulatiol
are those provided by Rep. Ac
4136 (1964) on ensuring that tl
load carried by a vehicle igwvitt
its carrying capacity (Sections
and 33, RA 4136).

The Philippines does not have
clear standards and rules for
trucksd roadwo
participants have complained
about the absence ofifasito
inspect vehicl

MC 201807 provides for the
establishment of motor vehicle
inspection units (MVI) and the
application of roadworthiness
standards. Once these are
established, the roadworthines
certificate shall form the lmdisis
determining a
roadworthiness and therefore i
ability to operate in the Philippi

The lack of roadworthine; Government stakeholders clz

standards may cause
uncertainty and deter
market entry.

that the DOTT, LTO and the
LTFRB have redgriaunched
initiatives to establish
procedures for roadworthines
tests of public utility vehicles
The OECD understands that
LTO plans to procure 26 mot
inspection units. The DOTT is
currently drafting implementil
rules and regulations for
accredation of private
companies to romotor vehicle
inspection units (M¥gjlities.
This reform relates to the bal
trucks for hitbatare more that
15 years old.

International comparison
Most countrieach as
Germany, Singapore, Austra
have roadlorthiness standard:

Roadworthiness standards shot
be introduced and implemented
with a transition period for curre
market operators.
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11

Local governmte
code, lack of
regulation

LGC, Article V
(Common Revenue
Raising Powers),
Section 129

According toarket participants,
local government units (LGU)
(includinbarangaysillages,
cities, municipalities, and
provinces) administer gassugh
fees. Therare therefore differel
fees for trucks passing through
eachLGUwhile providing their
transport services. To the best
the OECDO6s kno
nationdkgislation harmonising
such fees, which are regulated
at a local level.

Only certa stakeholders seem
face pasthrough fees when
carrying out their trucking
operationsvhich might suggest
inconsistent application of fees
LGU, or both.

The existence and
inconsistent application c
passthrough fees by
municipalities may restric
the geographical flow of
goods, reducing the num
of suppliers interested in
commercialising their
products in different parts
the Philippines. Trucks
transporting goods may
potentially be subject to
several padbrough fees i
order to move thaioducts
from the point of producti
to the point of sale. This
makes products more
expensive and puts the
manufacturer at a
competitive disadvantage
against producers that
commercialise their
products only in their
production area.
Furthermore, passaigh
fees are an administrativ
burden and increase the

As the EU Commission has
not ed: AA pro
and fully functioning vehicle
meeting all safety requiremel
is less likely to be involved in
road accident. Roadworthine
checks not only make sure y
vehicle is workingperly, they
are also important for
environmental reasons and f
ensuring fair competition in tl
transport sec

LGU appears to be incorrect
exercisig their power to impo:
passthrough fees under Sect
129 (Power to create source:
revenue) of the LGC. The
Department of the Interior an
Local Government (DILG) he
explained theGU cannot use
Sectior129 for implementing
such pasthrough fees teuse
passthrough fees are exempi
undeSectiori33 (e) of the
LGCGwhich explains that the
imposition of taxes, fees and
charges upon goods carried
or out of, or passing through,
territorial jurisdictioamf GU

is not allowed.

The OECD undéands that on
17August 2018 the DILG issi
a memorandum circular titlec
Omnibus Guidelines on the
Suspension of LGU Impositic
and Collection of lllegal Fees
and Taxes Relative to the
Transport of Goods and

1)Anationaduthaity, such as
DOTr should supenti& fees
and publish an annual report
detailing all authorised fees. It
should also remind municipalitie
whenever necessary about their
of authorisation to raise addition
passthrough fees.

2)IntroduceationHegislation that
explicitly prohibits municipalities
from raising additional plassugh
fees.
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12

Local Government LGC, Article V

Code (LGC)

(Common Revenue
Raising Powers),
Section 155

Under this section, an LGU me
impose tolls (which are diffever
passthrough fees mentioned
abovedn trucks using specific
roads that it has funded or
constrated. Some stakeholders
have complained about a lack
transparency in how the fees a
calculated and impodéulike
other taxes, fees and charges
an LGU may charge, Section 1
of the LGC does not provide a
maximum amount that an LGU
may charge as a toll.

cost of doing business. T
may reduce the number «
suppliers in a region and
potentially allow certain

suppliers to exercise mar
power and increase price

The lack of transparency
and limits on fees, and th
inconsistent application c
fees and charges by LGU
may lead to excessive cc
for market piEcipants. The
lack of a unified toll syste
adds unpredictability and
to the cost of doing
business.

ProductéMC 201233), which
noted that tlepartment
continues to receive complai
about the imposition of pass
through fees
sticker fee, discharging fee,
mar ket fee, t
permit, among
encourages LGU to refrain fr
enforcing an existing ordinan
providing for pawough fees
and to repeal any such
ordinances.

International comparison

Local pasthrough fees do nof
appear to be implemented in
other ASEAN countries,
including Malaysia, Brunei
DarussalanThailand and Viet
Nam.

The provision provides an L(
with a soura# funds for the
maintenance, upkeep and ot
related services for infrastruc
it has constructedadrich it
oversees. It promotes the po
of locagjovernment autonomy
and ensures infrastructure
investment and maintenance
According to stakeholders, a
recently released Joint
Memorandum Circular 21119
of DILG and DOF provides tf
direct fixed costsdavariable
costs that can be considered
calculating fees. The OECD
not been able to confirm the
implementation of this MC,

The OED recommends that the
Department of Transportation
(DOTT) or other relevant authori
initiate a national framework,
requiring LGUs to provide clear
guidelines for the imposition of t
tolls. They must also adopt a
transparent means of determinir
the fasis for such tolls, and this
information should then be
published on the relevant websi
DOTr or another relevant authol
should encourage the Departme
the Interior and Local Governme
(DILG) and LGUs to adopt
measures that will allow road us
to pay a ord@me toll per journey (
an amount transparently
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however. Section 6.5.3.3
provides that the Departmen
Finance, through the BLGF <
regularly monitor the fees an
chargs imposed by LGUs
through the DOF BLGF onlin
portal, and shall ensure that
schedule of rates and analys
such are regularly published
online and readily available t
different stakeholders and th
general public.

International comparison

Similafees do not seem to b
imposed in other ASEAN
countries including Malaysia,
Brunei Darussalam, Thailanc
and Vielam. Tolls are not
imposed by local governmen
on public highways in Germe
or in Australia. The 20ECD
Competition Assessment
Review: &nanianoted the
existence of tolls and found t
they were not levied in a
transparent manner and may
have led to uncertainty and
discrimination against certair
operators. In that case, the
OECD did not recommend tF
removal of local road tolls, ra
the introduction by the Roma
government of an appropriat
legal framework to ensure
transparency and efficiency (
the payment system with toll
rates published on the websi
of relevant ministries and the

determined) that will be distribut
internally among affected LGUs
Enforcement of toll payment cot
be achieved, for example, throu
CCTYV system, which records th
plate of each vehietgering and

exiting an area. A national authc
such as the Department of Final
could oversee the system. A lim
the amount that can be charged
each LGU should also be enforc
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13

14

MMDA Resolution. MMDA Resolution 3| In certain areas of the Philippir  Truck bans limit the abilit

s 2015, Resolutior 2015, Articles5l
Reimplementing

the Uiform Truck

Regulation in Metr

Manila except

Northern Truck

Route.

MMDA Resolution. MMDA Resolution 3
s 2015, Resolutior; 2015, Articles51
Reimplementing

the Uniform Truck

Regulation in Metr

Manila except

Northern Truck

Route.

such as Metro Manila, trucks a
only allowed to operate at cert:
times of the day. This truck bai
impleranted by various agencie
for example, in Manila, by the
Metropolitan Manila Developm
Authority (MMDA) and the
Department of Public Works ar
Highways (DPWH).

In certain areas of the Philippir
such as iMetro Manila, trucks &
only allowed to operate at cert:
times of the day. This truck bai
implemented by, among other
agencies, the Metropolitan Mal
Development Authority (MMD#
The OECD understands from
stakeholders that in addition to
other agencies have truck bans
thatconflict with the MMDA truc
ban, such as bans implemente
LGU and Department of Public
Works and Highways (DPWH).
National Competitiveness Cou
led draft National Logistics
Masterplan exp
causesanfusion among shippe
and presents an opportunity fo
some to take advantage and

heavy vehicles to provide
their services. The bans |
when trucks can operate ¢
roads in the Philippines &
so when they can provide
their services. The bans
may also reduce the usal
rate of staff and trucks as
they can only be used at
certain times. Market
participants explained the
truckers may start anjey
and then be required to s
due to the truck ban, thus
increasing the average ci
of transport per freight ur

Different bans cause
confusion and urtegnty,
deterring market entry. If
bans differ significantly,
truckers are prevented fr
operating for substantial
parts of the day.

creation of an online paymer
system.

This provision aims to ensure
freeflow of traffic during peak
hours as there is limited roac
capacity. The bans also aim
reducepollution.

International comparison
Truck bans are common
worldwide. Other ASEAN nai
with truck bans in place inclu
Thailand, Vistam and
Malaysia.

I't is the OEC
that truck bans were introduc
to deal with congestion issue
especially in Metro Manil

During stakeholder consultat
ARTA suggestedardination
efforts by concerned agencie
compliance with the principle
thewholegovernment approac
in resolving conflicting and
confusing regulations.

Ensuring that accurate
information isaikable to the
industry in a single place wot
greatly simplify business
operations. @wdination of the
times of different bans would

No recommendation. The policy
objectives justify the bans. If

necessary, express delivery car
carried out with smaller vehicles

1)Concentrate responsibility for
issuing road bans to a single
authority.

2)Intoduce a eordination
mechanism between different
agencies to avoid contradictory
decisions.

3)Introduce an online interface t
shows all truck bans implementt
by authorities.
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performreste e ki ng b ensure higéfficiency trucking
operations, while achieving tl
Outside Manila, LGU have banso6 objecti
separate trutdan ordinances fo
those areas within their International comparison
jurisdictions. Like mostECD countries,
many other ASEAN countrie:
including Viet Nam, Malaysie
and Thailand, have truck bar
However, in general, these b
are administered by a single
agency.
15 1987 Philippine Commonwealth Act| The Philippine constitution imp Road transportation is The foreigeqtity restriction Road freight transport should nc

Constitution, Publi. No. 146 (as amende
by RA 2677,1960)

Service Act,
Commonwealth A¢ section 13(b)
Na 146 (as

amended by RA

2677, 4960).

Republic Act 7160

$1991)

an equity restriction on foreign
investment in
imposing a 6@/Aationality
requirement on their ownershig
Only Philippine citizens, or
associations or corporations w
capital is owned 60% by Filipin
can be granted a franchise,
certificate or authorisation to
operate a publ
ut i | i trdefinedisthen e
constitution nor in the Public
Service Act 1936 (PSA). The
Supreme Court of the Philippin
has considered
are Apublic se
are used interchangeably.
The PSA define
and explasnwhich types require
certificates of public convenien
(CPC) and other permissions t
operate in the Philippines (PS/
Section 13b). According to this
definition and as interpreted by
Supreme Court of the Philippin

interpreted
utilityo an
the constitution at least 6
of roadransportation
companies must be owng
by Filipinos, with faneig
ownership limited to 40%
This foreigaquity
restriction is again presel
in the PSA, which limits
foreign ownership to 40%
for companies wishing to
obtain a CPC, a certificat
required to
serviceo. T
equity restrictions ar
barriers to entry for foreic
firms, preventing or maki
it more difficult for them t
enter the market, and so
favouring national operat
This limits the number of
suppliers in the market al
potentially more efficient
foreign firms.

limits foreign participation in
Philippine rod@chnsportation
market and promotes the
ownership of Philippine road
freight transportation compar
The 1987 Philippine constitut
adopts a policy of giving
preference to qualifieigiRos
in the granting of rights,
privileges and concessions
covering the national econon
and patrimony (Section 10, tl
APhilippine F
utilitieso ar
essential to the general publi
that involve a pulifiterest
element. The purpose of the
citizenship requirement is to
prevent foreigners from
assuming control of public
utilities as this is regarded as
potentially detrimental to the
national interest. This specifi
provision implements an
overriding economic godieof 1
1987 Constitution: to consen

considered a public utility. The
Public Service Act should be
amended to reflect this, insertin
list of public utilities in the Act, w
does not include road freight
transport.

Road transpation should then b
removed from the list of public
services under the PSA so that
freight transport operators are n
longer required to obtain a CPC
Subject to any additional sector
specific restrictions or screening
requirements that may besetho
this would mean that foreigners
could own up to 100% of road fr
transportation companies.

If any foreign equity limits were
remain, the OECD recommends
of the following three options:
1. Progressively relax
foreigrequity limits with
the lagterm goal of
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road transportation is consicer
Apublic utilit
serviceodo. Mark
explained that road transportat
includes road freight transporte
and therefore includes comme
hauliers or trucks for hire. Publ
service providers require a CP
operatender the PSA. In order
obtain a CPC, foreign equity is
limited to 40%.

and develop the patrimony (¢
set out in the Preamble) and
ensure a sekliant and
independent national econor
effectively controlled by Filipi
(Section 19).

As discussed in the Economi
Overview of the logistextar
in the Philippines, there are
moves toedefin@ublic utilities
and this would clarify that roz
freight transport is not a publ
utility

Subject to any new
requirements, this would me:
that there would be no foreig
equity restrictions on road
infrastructure and services
imposed by or derived from t
Constitution. Further, if road
transportation were not
considered a
under the PSA, the foreign
equity restriction imposed by
related licencing requirement
(the CPC) would ander exist.
This would increase competi
in the sector. Several bills
amending the PSA have bee
filed in Congress to redefine
public utilities. The proposed
definition does not include
logistics and freight
transportation. The most rect
Senate BiN0.13 and House
Bill 78, filed in July 2019,
provide, for example, the

permitting up to 100%
foreign ownership. A fil
step may be to implem
changes that move
towards the 70% targe
laid out in the ASEAN
Framework Agreement
on Services (AFAS) foi
ASEAN membawvned
entities providing road
transport servier his
could then be extendec
to NoPASEAN nationals
In the long term, the
Philippines may consid
full liberalisation by
allowing 100% foreign
ownership of read
transportati@ervices.
Relax foreiggquity limits
on a reciprocal basis,
allowing fubrieign
ownership by nationals
countries that allow
Filipinos to hold 100%
shares in a company.
Allow 100% foreign
ownership, while
introducing a screening
system of FDI in cases
where the proposed
investment passes a
certain value threshold
(such as iAustralia) or
when it affects specific
sensitive sectors.
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16

1987 Philippine
Constitution, Publi
Service Act,
Commonwealth Ac
No. 146 (as
amended by RA

Commonwealth Act| As road transportassidereds

No. 146 (as amende a

by RA 2677,1960)
secion 13(b)

Apublic util
operators of land (and rail)
transportation facilities and
services are required to obtain
certificate of public convenienc

following exclusive list of puk
utilities: transmission of
electricity, distribution of
electricity, water works, and
sewerage systeriibe PCC
submitted two position paper
(21Fédruary 2016 and/arch
2016) to the House of
Representatives, supporting
limited definition outlined in €
earlier version of the bill filed
Congress (Senate BillIN64).

International Comparison

In Australia, up to 100% fore
equity is alieed in road freight
transport, but transport is del
as a fAsensiti
allows the government to rev
foreign investment proposals
the sector ag
i nter es-bygaseo n
basis. There are also threshc
for screaing with foreign
persons required to receive
approval before acquiring a
substantial interest (over 209
an Australian entity valued
above AURG1
milliorResearch suggests tha
most OECD countries do not
consider road freight transpo
a fApubltgoubr

The requirement to obtaii The CPC requirement ensur¢ Road freight transport should nc

CPC restricts entry as it

that applicants wishing to

creates an entry barrier t| operate a public service are
may reduce the number (¢ properly scrutinised.

operators.

classified as
consguence, the CPC requirem
would be removed. The CPC
requirement may need to be
replaced by a licensing process
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2677, 4960)
Republic Act 7160
$1991)

(CPC), a licence from the
Department of Transporiati
specifically the LTFRB.

International comparison

Ina majority @ECD countries
in order to establish a nation:
road freight business (excepi
dangerous goods or goods tt
require sanitary checks),
operators need to obtain a
specific licence or permit fror
the governmentregulatory
agency.

Many OECD countries requir
an operatoros

UK

Hauliers are required to obta
an operator's licence for vehi
weighing more than 3.5 tonn
There are also three types ol
operator licences for goods
vehicles dependingndrere the
goods are being transported
to/from and whose goods are
being transported.

1) Standard national licence:
vehicles can carry their own
goods in the UK and
international
the UK. Vehicles can take
loaded trailers to or frontspo
within the UK as part of an
international journey, as long
the vehicles do not leave the
country.

2) Standard international lice
vehicles can carry their own
goods and others' goods in tl

road freight transport to guarant
that services provided by the
operators are of a certain stand:
This should be a standard oper:
licence, similar to those issued i
other countries, such as the UK.
where operators of trucks over ¢
certain weight, are required to o
an operating permit.
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UK and internationally.

3) Restricted licence: vehicle
may only carry their own goc
Licences are valid as long as
continuation fee is paid even
years and the operator contir
to operate within the terms o
licence.

*. SeeOECDIradeRestrictivenetzdexRegulatopatabasenttps://qgdd.oecd.org/subject.aspx?Subject=0635&2683b56c19bffa7392d
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Republic Act 9295 | Section 6, RA 929&
(Domestic Shippin¢ (Foreign vessels
engaged in trade al

Development Act o

2004) commerce in

Philippine Territoria

Waters)

Foreign vessels are prohibited
from egaging in domestic
shipping, known as cabotage,
which prohibits the movement
goods between ports within the
same country. There are limite
exceptions to the cabotage po
The provision
foreign vessel shall be allowec
transportainestic cargo betwee
ports or places within Philippin
territorial waters, except upon
grant of a spe

The prohibition on foreigi
vessels transporting
domestic cargo between
ports in the Philippines
prevents foreign firms frg
entering theational
shipping market. A speci|
permit may be obtained t
foreigners (authorisation
requirement) from MARII
but its scope is limited.
Foreign firms are therefo
generally unable to
participate in the domest
shipping market.

According to market
participants, cabotage
restrictions may contribut
to the accumulation of
empty containers in som
ports and a shortage of
containers in other ports
due to inefficient allocatic
of resources; this amplifi¢
tradeimbalance issues.

The legislation seeksupport
the Philippine domestic shipy
industry, promoting the
ownership of vessels operati
under the Philippine flag. A Z
UNCTAD repdRethinking
Maritime Cabotage for Impro
Connectivitgxplains that in th
past, cabotage restrictions h:
security objective, but today
policy objective is aimed mol
Abui | d-sidegapaity y
shipping to derive revenue a
empl oyment be
Water Transport Planning
Division (WTPD) of the
Department of Transportatiol
(DOTT) explainstiabotage
still has a security objective i
the Philippines, which shoulc
considered along with its
economic aims. Various
government stakeholders,
including WTPD and DOTT, |
highlighted the importance o
strengthening the domestic
shipping indus&md to suppor:
interisland operations. It has
also been noted that cabotac
restrictions are not absolute,
given the possibility of obtair
a fispeci al pe

International comparison

Cabotage is a common polic
worldwide. Many countries

1)In ceoperation with other ASE/
countries, introduce an ASEAR|
cabotage policy similar to the EL
whereby ASEAN operators are
treated in a similar fashion imnai
operators and can provide servic
other ASEAN countries.

2) Amend the cabotage law with
further amendment to the 2015
exemption to allow foreign ships
carry domestic cargo from the pc
entry to the port of final call if the
foreign vesshas capacity after
unloading goods at the port of er
This could possibly be based on
reciprocity arrangements or as a
step between ASEAN members.

2)Allow international ships to
operate in the domestic shipping
market on specific routesHimhw
there is demand, by introducing .
broader special permit.
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Republic Act 1066¢
(Foreign Ships-Co
Loading Act of 201!
amendment to
Republic Act 9295
(Domestic Shippinc
Development Act 0
2004).

Section 4 (Carriage Section 4 provides an exempti  The limitation on cabotac
of Foreign Cargo b the general rule (Section 6, R/

a Foreign Vesl),
Section 8
(Prohibitions) RA
10668

9295) that foreign vessels can
engage in domestic shipping.
Section 4 allows foreign vesse
transport foreign cargo betwee
ports or placeghin Philippine
territorial waters (outside the
special permit scheme).

A foreign vessel travelling from
foreign port may carry foreign
cargo to its Philippine port of fi
destinationafter being cleared
from its port of entry (a port wit
approprie customs facilities).

After clearance, at the port of
entry, a foreign vessel may loz
cargo onto another foreign ves
Through elmading agreements,
foreign vessels can therefore ¢
other foreign cargo to the sam
Philippine port of final dgtstin.
For example, a Malaysian ves:
arriving at Port of Manila may |
up cargo from a Singaporean
vessel at this port and take it tc
Davao, the Philippine port of fi
destination.

A foreign vessel departing fron
Philippine port of origin to its

restricts the number of
suppliers able to transpo
domestic cargo within the
Phiippines, reducing
potential competition in tl
domestic shipping marke

including BXCD countries have
rules on cabotag@eeBox 3.1
Cabotageegimes around the
world.

The legislation promotes the
domestic Philippine shipping
industry. It provides an exce|
for the transhipment of foreigc
cargoes for import and expol
but reaffirms the general
cabotage policy. Prior to the
amendment, foreign shipper:
would need to use domestic
ships to transport goods
domestically, paying them to
conduct domestic transhipm(
of their import and export
cargoes.

The main policy objective be
this amendmeresns to be to
assist importers and exporte
enhancing their competitiven
in lighof an increase in
international trade; and to lo
the cost of shipping export
cargoes from Philippine port:
international ports and impor
cargoes from internagiqgorts
for the benefit of the consum

The amendment does, howe
increase competition in the
market for shipping foreign
cargoes domestically betwee
ports in the Philippines.

As the amendment does increas
competition in the market for shij
foreign cargoes domestically
between ports in the Philippines,
OECD has no recommendation i
long as the current prohibition or
cabotage is maintained.
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MC 20104
(Revised Rules on
the Temporary
Utilisation of Foreig
Registered Ships
within the Nahal
Territory),
Implementing Rule:
and Regulations
(IRR) 2014 (to RA
9295).

MC 20104, Section
IV.1, 2 and 13,
Section 6,
Implementing Rulet
and Regulations
(IRR) 2014 (to RA
9295), Section 6.6
(permit issued on
month to month
basis), 6.7 (long list
ofdocuments to
submit).

foreign port of final destination
also allowed to carry foreign c:
intended for export. Under a ct
loading agreement, it may alsc
carry foreign cargo from anoth
foreign vessel through a dome
transhipment port to its port of
destinationoF example, a
Malaysian vessel may pick up
goods for export at Davao, pic
foreign goods for export at a
transhipment port such as Mar
and then carry all these goods
their foreign port of final
destination(s).

The provision does not allow
foreigrvessels to transport
domestic cargo or container ve
This is specifically prohibited b
Section 8 of RA 10668 and
reaffirms the cabotage policy.

These provisions provide the r
exception to the general rule
(Section 6, RA 9295) that forei
vessels cannot engage in dom
shipping. These provisions prc
for the deliverance of a specia
permit, which allows foreigns st
to operate within Philippine
territory, when there is no avai
and suitable domestic ship
equipped to provide the
specialised service required.

The IRR provides that the spe:
permit is issued on a mamth
month basis or on-ainthly

. Foreign ships are allowg
to operate in the Philippir
territory only if no domes
ship is available to provic
the required specialised
service, which prioritises
domestic companies. The
requirements for this
exception seem excessiv
especially thember of
documents required.
Further, it may be difficul
for applicants to foresee
whether they will be gran
a special permit due to
MARI NA6s br

The exception implements tt
cabotage policy in the
Philippines. It supports the
Philippindomestic shipping
industry, promoting the
ownership of vessels operate
under the Philippine flag.

The legislation suggests that
special permit is specifically
intended for specialised vess
such as those used fer oil
exploration projects, whieh a
not normally available from t|
domestic fleet.

Reevaluate how to improve the
proces of obtaining a special per
including a reassessment of the
duration of perniitsurrently too
short as well as required docum
removing redundant requiremen
and simplifying and streamlining
process. Guidelines should be
introduced to pide applicants
more legal certainty. Finally, a m
specific yet more generous
exemption could be considered.
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1987 Philippine
Constitution,

Chapter Il, Section
15 and 16 JaRizal

basis ath cannot have a duratio
of more than 3 months (Sectio
6.6). By granting the special pe
and in determining its period o
operation, account should be t
of the vessel €
countryds ecor
MARINA will check whether
awilable and suitable domestic
ships are offered by Philippine
shipping associations. If so, th
application for a special permit
denied.

The IRR provides a long list of
documents that must be subm
to apply for the domestic perm
(Section 6.7).

A CPC is an authorisation
necessary when operating a

146 (Public Service v. LGU of Morong, One of the three main

Act), as amended;

Rizal, G. R. Nos. L

The 60% equity requiren
limits foreign participatior
Commonwealth Ac Light & Ice Compar i p u b | i c hedllippinesc the Philippine shipping

market and makes it mor interest element.
requirements for obtaining a C difficult for foreigners to

Short onenonth permits do nc
incentivise applicants. For
regular liner services, operat
are unlikely to change their r
planning every month depen
on whether they have the pe
or not. Someuntries have
more generous exemptions {
certain ship types (such as o
tankers). Depending on the
bottlenecks in Philippine
domestic shipping, a more
specific but more generous
exemption might be considel

International comparison

Some countries kawore
generous exemptions for cer
ship types, such as oil tanke|
For example, in Australiaer
the Coastal Trading (Revitali
Australian Shipping) Act 201
(Part 4, Division 2, section 3!
Australia may grant tempora
licences to foreifigyged
vessels; these are valid for a
limited number of voyages in
12month period. The licence
granted over a longer period
(even though the number of
voyages is restricted) and
subject to ministerial discreti

Public utilities are considere(
services essential to the pub
and which involve a public

The CPC requirements likely

Maritime freight transport should
longer be interpreted as a public
utility. The PSA and any other
legislation implementing this
interpretation should be amende
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Supreme Court 20993 and21221, according to Section 16a of th¢ prowvile these services. | exist to ensure control over v reflect this. Maritime fidigimsport
decisions September 28, 196 Public Service Act (PSA) is the operates a public service by should then be removed from the
Il (Requisites befol they shall only be granted to ensuring that applicants wist  of public services under the PSA
a certificate of publ citizens of the Philippines or a to operate a public service al that maritime freight transport
convenience may k company whose stock orygaid properly scrutinised. CPCs a operators are no longer required
granted) capital belongs at le@8t6o granted by agencies authoric obtain a CPC. Subject to any
citizens of the Philippines. Mar by law (such as MARINA an( additional secigpecific restriction:
freight transport services are LTFRB) to determine that the¢ or screening requirements that a
currently cl as operation of the service and ' imposed, this would mean that
serviceso, bas authorisation to do business| foreigners could own up to 100%
definition set out in Section 13 promote the public interests | maritime freigitansportation
the Public Service Act (PSA). prope and suitable manner | companies.
Supreme Court decisions have (PSA, Section 15 and Sectio
interpretedesk 16[a]).
are interchancg
utilitieso. TEF
operation of public utilities to
citizens of the Philippines or a
company whose stock orygaid
capital belongs at least 60% tc
citizens of the Philippines. The
40 equity reqement for maritin
freight transport is thus impose
both the Constitution and the
PSAb6s CPC reqvu
5 Republic Act 9295 | Section 7 @sance | This provision contains the sp¢ MARINA assesses whett The 60% requinent limits Option IJhe Public Service Act it

(Domestic Shippin¢ of authority to
Development Act o operate)
2004), Implementin

Rules and

Regulations (IRR)

2009, 2014 (to RA

9295).

requirements for granting a CF
by MARINA, notably, that the
applicant must prove that its
activities will promote the publi
interest.

MARINA has the power to isstL
CPC to qualifiedrdestic ship

operators, taking into consider
the economic and beneficial el
that the proposed services mic

there is need for a shippi
service. MARINA enjoys
wide discretion in
determining
and beneficial effect the
proposedervices should
have on the port or provil
and the financial capacity
the domestic ship operat
in accordance with
standards set by
gover nment

foreign participation in the
Philippine shipping market ai
promotes the ownership of
vessels operated under the
Philippine flag.

Consideration
and beneficia
the economic development ¢
Philippine ports amdypnces.

There are no further regulatit

amended andisport and logistic
services are no longersidereds
fipublliitci eustoi and
Therefore, no CPC will be neces
and this provision is removed.

Option 2f a CPC (or equivalent)
continues to be requigetddelines
should detailiteria for economic
development and how the discre
will be exercised.
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Implementing Rule; 7.6.3.4
and Regulations

(IRR) 2014 (to RA

9295)

have on the port province or re
they propose to serve, and the
financial capacity of the domes
ship operator to provide and
sustaira safe, reliable, adequat
efficient and economic service
accordance with the standards
by the government regulation.
There is also a requirement to
state the proposed route or at
intended services.

Section 10(10) of RA 9295
provides MARIM#Ah the broad
di scretion to
which any new service shall he
on the localit
power is not implemented in al
regulation or rules.

These other conditions are out
in the Implementing Rules and
RegulationRR); for example,
economic and beneficial effect
noted as a consideration in 7.€
of the IRR.

This provision details the
documentary requirements for
CPC application to MARINA. C
requirement is to preva
feasibility study or a study or
document that will show proba
feconomic and
the port, province or region the
shipper proposes to serve. The
are no further criteria on what
study must contaiime study is

This might lead to
discrimination between
competitors.

MARI NAGs br
to determinghether a nev
service will have a certail
impact on the market cot
potentially limit new
entrants. This creates a1
of discrimination.

Further, the requirement
shippers to state a fixed
route at the time of
application might limit
competition that a
shipping company canng
easily respond to deman|
and adjust its market
behaviour if it is obliged t
serve only the route
specified in the CPC.
However, the OECD has
been unable to determing
how exactly this
requirement is applied.

The lack of clear criteria |
ffeconomic a
ef fectodo may
example, in favour of
incumbents or domestic
players (if foreign players
were allowed to apply for
CPC) who know how
applications are treate
practiceo.
lack of clear criteria mak

that specify what those term:
cover. Specific requirements
(means of proof) were provic
in the 2009 IRR, but then
removed in the updated 201«
IRR. This makes it likely whe
accepted as proof of econon
and leneficial effect has beer
broadened.

The applicant might present
evidence recommended in tt
2009 IRR (Section 7.4.1.3),
this proof may not be consid
sufficient for MARINA and it
require more evidence, or thi
applicant may decide to subr
moe or different types of
evidence to satisfy this
requirement.

It is Ilikely
discretion is to ensure it can
support the economic
development of Philippine pc
markets and provinces.

The consideration of the
fifeconomic and
supports the economic
development of Philippine pc
and provinces.

If MARINA procured the sttic
would be ablemake its
decision based on comparak
and useable data.

The OECD recommends one of
options.

1)Freight transport and logistics
should no | onge
serviceso. The
amended to reflect this. As a
consguence, a CPC would no
longer be necessary.

2)f a CPC continues to be requir
the policy of requiring an econon
feasibility study seems reasonakt
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Republic Act 9295 | Section 8

(Domestic Shippin¢ (Deregulation of the
Development Act o, Domestic Shipping
Industry), Section
10(12), Section 8

2004), IRR 201

IRR 2014

(Deregulation of the
Domestic Shipping

Industry)

procured arghid for by the
applicant.

Section 11 of the Act allows
domestic shipping operators tc
establish their own domestic
shipping rates. Hoer, MARINA
may continue to exercise
Aregul atory ir
established after due process
public interest needs to be
protected and
Systems and procedures for
regulatory intervention are outl
in IRR (to RA 9295) 2@kttion
8.

Section 10(12) explains that
MARINA has the possibility to
intervene to ensure reasonabl¢
stability of freight rates. There
no further conditions or relatec
guidelines.

MARINA has exercised this pc
of intervention on several
occasions$é outlined in MARIN
Advisory Nos 263@, 20141
and 201:64), ordering domestic
shipping companies to adjust t
cargo and passenger rates dut
a decrease in oil prices in the

the test subjective and oj
to bias.

il nterveneo
defined in Séah 8 of the
2014 IRR. It seems that 1
provision allows MARINZ
intervene and fix prices
based on a complaint or
even on its own initiative
The provision gives
MARINA broad discretior
which may result in
discrimination.

This provision reflects the
deregulation of the domestic
shipping indu
ability to intervene was likely
included to protect the dome
industry and consumers fron
high shipping rates post
liberalisation. Market particip
have claimed that domestic
shipping rates haigen, but it
is not clear whether this is
market driven or caused by
anticompetitive practices.

The exception may be
considered reasonable beca
it is limited in scope and
because the industry is
dominated by monopolies ar
oligopolies on shippingesau

the criteria for economic and
beneficial effects are clearly defi
Further, in order to ensupdrman
objectivity of the study, it should
procured for an agreed amount f
MARINA as the decision maker,
by the applicant under clear crite
and paid for by the applicant.

OptionlRe move MARI
to intervene and allow the marke
set domestic shipping rates.

Option2) f MARI NAOS s
intervene is maintained, guidelin
should set out as to when
interventions are allowed by defi
and providingrpeitted examples.
Intervention should be limited to
exceptional circumstances.
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potential obstacle
domestic and global markets.
8 MARINA revised | Rule Il (Section 5 | This provision provides that all If the CPC applicant is nc The Revised Ralof Practice | Establish online procedures for t

rules of practice an where to file)
procedure:
28January 2014

applications for CPC amendmu
renewks and extensions shall t
filed with the MARINA office w

the CPC or certificate of exem application at the original

was originally issued.

The principal place of busines:
an incorporated company is th
address indicated in its articles
incorporation (AOI) issuetéy 1
Philippine Securities and

Exchange Commission (SEC).

If the company operates in its
principal place of business anc
applies for the CPC in the MAI
office there and the company (
not then change that place of
business, CPC renewals will b
maderi that same place. If,
however, the company change
principal place of business in if
AOI, or its place of operations
example, to another branch) a
initially securing its CPC, then
requirement is that the CPC
renewal must be made in the
MARINA office where the initia
CPC was issued.

longer based in its initial
location, the current
requirement to make an

MARINA office in person
could increase costs for
some suppliers.

and Procedure provide that t
object of the rules is to obtail
just, speedy and inexpensive
disposition and resolution of
petitions filed before MARIN,
(Section 3, Revised MARINA
Rules and Regulations).

From a practical standpoint,
requirement that the petition
filed in the principal place of
business of the applicant
recognises most Philippine
businessesd g
establishing their headquarte
in their registered principal p
of business. The requiremen
that rensal be made in the
same office where the CPC «
certificate of exemption was
issued may also serve the
speedy renewal of the
certificates, at least from
MARI NA6s pers
Verification
records is easier if renewal it
made in the sanféae where
the certificates were issued.

The OECD notes that this is
a major restriction, but does
provide an example of why &
online system would be a
preferable solution.

The OECD recommendation

processing of applications and
renewal to ease the sharing of
information across all MARINA
offices. This would allow change
the application to be made in an
location. The OECD supports
ARTAOschapproa
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in line with newly establishec
AntiRed Tape #hority (ARTA
principles. When providing
feedback to the OECD, ART
explained tha
prescribes a whaole
government approach in relg
to any rengineering and
streamlining efforts. Meaning
transactions that need
documentary requirategrom
other agencies must be take
into consideration. The authc
highly discourages a silo sys
wherein agencies work alone
and only through their own
jurisdiction not taking into
consideration burdens from
other agencies. R.A. 11032
prescribeséhinterconnection
agencies and if possible, the
close cardination with
concerned agencies. Sec 13
R.A. 11032 mandates DICT
implement an interconnectivi
infrastructure development
programme for interconnecti
between and among NGAs ¢
LGUsFurthermore, the
authority is also formulating
guidelines on the conduct of
engineering through the who
ofgovernment framework. O
this has been finalised,
concerned agencies may util
this guideline as a tool in the
reengineering and streaimd
efforts. o

9 MARINA revised | MARINA revised = When an applicant applies for Opposing parties, such a: The purpose of the oppositio If maritime freight transportation
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rules of practice an
procedure:
28January 2014;
Implementing Rule!
and Regulations
(IRR) 2014 (to RA
9295)

rules of practice an
procedure: 28
January 2014
Section 12, Rule I,
Section 20ssuance
of decision;
Impementing Rules
and Regulations
(IRR) 2014 (to RA
9295) rule 7.6.3.2

CPC, interested parties, notab
incumbents, have a limited rigl
oppose the application. Potent
opponents are made aware of
CPC application basathe
applicant is required to publish
notice for hearing. If there is
opposition the time frame for
making the decision is extende

The opposition process require
finotice and he
applications (Section 16a of th
Public Service Aatithorising
quasjudicial functions to the bc
administering CPC. This allow:
interested parties (including
competitors) to oppose or
intervene in a CPC application
This right to intervene exists fc
most quagildicial processes in
the Philippines, enever a
personbdés right
affected by the outcome of
proceedings.

According to MARINA, the
opposition process for CPC
applications is almost never us
in practice. Its principle functio
to aid MARINA in the evaluatic
the mets$ of the application or
petition (MARINA Revised Rul
Practice and Procedure, Rule
Section 12).

Rule 7.6.3.2 requires applicant
publish the notice of hearing fc

incumbents, can delay th
decisioimaking process,
slowing market entry, as
any opposition gives
MARINA 20 extra days (i
potentially longer, if the
issues are complicated o
the records voluminous)
make its decision on a C
application.

Also, any opposition filed
will likely raise costs for ¢
applicant as it will need t
spend time and money
considering and respond
to the opposition.

MARINA clarified that the
opposition process is rart
used and is only used to
it inevaluating the merits
the application. However
stakeholders expressed
uncertainty about which
issues opponents could
raise and the extent that
MARINA takes such
opposition into
consideration. Such
uncertainties favour
incumbents as they are
already agating in the
market (and so have app
and passed the CPC
process) giving them bet,
knowledge about what tc
expect than new (or
potential) market

process is talaBMARINA in the
evaluation of the merits of ar
application or petition (MARI
Revised Rules of Practice ar
Procedure, Rule II, Section 1
This is because a CPC
application is considered a
quasiudicial (rather than a
simple administrative proces
therefore allowing opposition
and its merits to be determin
by MARINA.

The opportunity for opponen
intervene is present in all oth
CPC applications as it stems
from the application of Sectic
16a of the Public Service Aci
which explains that CPC
applications are subject to th
notice and hearing process il
quasjudicial application
process.

The idea behind opposition i
that it brings new facts to the
attention of the authority
regarding the suitability of th
applicant as a puisiézvice
provider. The likely policy
rationale is to ensure that ne
entrants fully meet the
requirements. It is questiona
how and why a competitor w
be in a position to present st
information.

Recommendations
no longeronsiderea@sa A p u t
utilityo, oper:

need a CPC and so this rule wot
be removed. In that case, anothe
licencing process may replace tt
CPC process, which could incluc
opposition process. If this were t
occur, the OECD would recomm
oneof two options.

1)Incumbents should not be able
oppose the CR@r equivalent)
application process.

2)If opposition remains possible,
should not substantially dey
process, with a maximum additic
time of 10 dagthe time frame for
making decision in the absence
opposition).

If the opposition process is remo
the publication requirement coul
likely also be removetess
another need for publicagion
shown
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10

MARINA Circular N VI Incentives-§)
201504

CPC application in a newspap:
suitable publication. This is to
ensure tumbents are informec
about the CPC application anc
necessary, can oppose it.

The regulations allow additioni
time for MARINA to make
decisions when there is oppos
Without opposition, MARINA n
make the decision within 10 dz¢
but in the casé opposition, it
shall make the decision within
days fiexcept v
are voluminous or the issues &
complicated that a longer peric
requiredo. The
definition of or regulation abou
l'imit of such

Under MARINA Qlec No. 2015
04,MARINA can grant pioneer
status and special incentives t
domestic shipping operators tr
introduce new ships meeting tl
standards imposed by the
International Association of
Classification Societies (IACS)
Pioneer status gives shipper
certain incentives. The first
provides protection of investm
and for liners, route protection.
This grants a shipper with pior
status exclusive rights to provi
the service on a certain route t
preventing the deployment of ¢
additional vessels the route for
a period of six years. An excef
to this rule applies if MARINA
determines that a route require

participants. Regulatory
uncertainty deters marke
entry.

The first incentive, which
grants exclusive rights fo
certain routes, prevents
competition in the marke’
the provision of shipping
services on a set route. I
establishes an exclusive
right to operate for one
company, which could le
to monopoly pricifiye
other incentives might
amount to discrimination
between companies
enjoying pioneer status &
their competitors.

MARINA Circuldo. 20184
was issued to encourage the
modernisation, improvement
upgrade of the domestic
merchant fleet. By encouragi
internationally classed vesse
and new vessels, safety and
efficiency of services should
improved. The domestic
maritime indtry in the
Philippines is characterised ¢
having poor safety standards
its 2015 repoRhilippine
Economic Update: Making
Growth Work for the Pthar
Worl d Bank no
Asia region, the Philippines t
the highest absolute casualty
rae, which is 40 percent high
than the seconanked country

Recommendatioithe OECD
agr ees swecommendatibt
to reevaluate the special ramp ai
berthing facilities incentive, giver
how it currently works in practice
addition, the OECD recommend:
of three options.

1No additional action. The
policymakerso
safety andfficiency justifies the
competition restrictions. The OE!
does however recommend that r
extension of pioneer status shou
granted beyond the initiatesax
term for such special rights.

2lmplement the other PCC
recommendations to evaluate ot
measures that MARINA can
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additional vessels, however, e
then a pionestatus operator is
given the opportunity to fill that
demand first T
applications by ship
owners/operators offering4AC:
classed braatew or newly
constructed Ve
incentive is priority in CPC
approval. The third is that pion
status vessels are subject to o
50% of fees and charges for
applications alicences. The
fourth is that they have access
dedicated ramps and berths w
fulfilling dwgocking requirement

Indonesia. On average, ther¢
are 228 ships involved in
accidents and 303 casualties
year in the P
annual world average for shi
accidents is 32 and 60
casualties. Furtheg #verage
age of vessels in the Philippi
is 30 years, compared to a
global average of 22 years. ~
Philippine Competition
Commission (PCC) undertoc
competition assessment of tt
incentive scheme and sharel
recommendations with the
OECD in eqrR019. Its
overview revealed that the
incentive scheme has attract
mainly passengegnsport
operators; only one cargo
operator has pioneer status.
summary, the PCC made thr
recommendations:

1)Evaluate other measures tt
MARINA can implement to
ensure quality and safety of
vessels, which do not require
IACSclassification to be gran
pioneer status.

2)Evaluate new methods to
allow nopioneestatus
operators who wish to enter
expand operations on piene¢
status routes.

3)Review the implamtetion of
the provision of special ramg
and berthing facilities as in

implement to ensure quality and
safety of vessels that do not
necessarily require |1AGSsed
vessels for pioneer status and fo
nonpioneestatus operators that
wish to enter or expand operatio
on pioneestatus routes.

3Aternatively, regulations could
implemented that specify stricter
security standards (equivalent to
IACS), but without the need to
purchase new ships and without
granting of pioneer status. New
legislation requiring stricter secu
standards wouldywever, need to
include a sufficiently long transiti
period (for example, 10 years) tc
allow market players to adapt to
standards. Direct subsidies for a
limited time could be used to
encourage compliance as an opf
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practice, such facilities are n
accessible to competitors.

The domestic maritime indus
in the Philippines is
characterised as having pool
safety standards. In its 2015
reportPhlippine Economic
Update: Making Growth Wor
the Pogthe World Bank note
filn the East
Philippines has the highest
absolute casualty rate, whict
40 percent higher than the
secondanked country,
Indonesia. On average, ther¢
are 28 ships involved in
accidents and 303 casualties
year in the P
annual world average for shi
accidents is 32 and 60
casualties. Further, the aver:
age of vessels in the Philippi
is 30, compared to a world
average of 22.

Providingcentives for certair
types of ships (for example, |
polluting ships) is becoming
increasingly common. These
incentives are generally how
certain behaviours can be
encouraged without having t
change regulation

11 2014 IRR to the Example (Section | The 2014 IRR requires copies’ The duplication of The policy rationale behind | Carefully consider any overlappi
DomestiBhipping | 7.6.3.8.2 and Sectii safety certificates be sentto | requirements increases = safety inspections is to ensul safety inspections and combine
Development Act = 8.3.2) MARINA as part of the CPC | costs for applicants, dela vessels comply with safety = a single inspection. Alternatively

application process, despite C| entry and prevents standards. MARINAR®uIld recognise any
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12

Administrative Orde Section 7
011995

applicants already being subje
additional safety inspectiby
MARINA. Stakeholders compl:
of these overlapping requirem
and having to undergo the san
inspections twice.

For example, CPC applicants i
required to submit a minimum
safemanning certificate (2014
IRR, Section 7.6.3.8.2), despit:
being sybct to MARINA
inspection for minimum-safe
manning requirements during |
stays and/or while underway, «
while the vessel is-dogked
(2014 IRR, Section 8.3.2).

The Ship Safety Inspection Sy
Manual also describes similar
types of inspection. &ample,
both annual inspection and dry
docking inspections verify the
completeness of ship documel
and the condition of the hull.

The Philippine Ports Authority
(PPA) determines the maximu
nunier of pilots in each pilotag
district and has issued an
administrative order to that enc
(PPA AO @b, as amended by
PPA A0 095).The maximum
number of pilots can be increa
or decreased ¢k
manager to respond to the ser
needs dd district. Each district

operations (as vessels al
usudly drydocked to be
tested).

This provision resBithe
number of pilots able to
provide services. This mi
create a shortage and mi
lead to higher costs for
pilotage services.

Avoiding duplication is in line
with ARTAOGs p
emphasised to the OECD th:
RA11032 states that agencie
mustvoid any duplication of
processes and conduct

streamlining measures to ea
burdens imposed by multiple
overlapping safety inspectior

The provision assumes that 1
PPA is in the best position tc
determine the number of pilc
required in a pilotage distri

During stakeholder consultat
Cebu Ports Authority (CPA)
agreed that setting the maxir
number of pilots should be
discontinued and that port
authorities should set the

inspections that have already be
carried out as part of the CPC
application process and adapt its
own inspections accordingly.

The current provision imposing &
of the authorised number of pilot
each district should be removed.
law should not impose a maximt
number of pilots for each port, bt
insteadlequire a minimum service
level, such as a maximum waitin
time for pilots to board a ship. Tt
should be required as part of a
tendering process for pilotage
services. Each pilotage compan
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has its own numbers of pilots, minimum number of pilots fo| should make its own assessmen
determined (and changed) by each port, according to need its decision regarding tmalver of
For example, in the Cagayan ¢ explainedthdt:p or t a pilots necessary to reach the
Oro Pilotage District there are must promulgate policies tha required service level.
pilot positions (increased from promote open competition in
PPA Administrative Order No ( pilotage services by accredit
2017). pilots or pil

PCC added tha
PPAGs deter mi
number of pilots per district i
weak. It shoulgsf accredit

companies who want to prov
pil ot service
fifeach pilotag
make its own assessment

regarding the number of piloi
necessary to accommodate
vessels (dome

As noted by PPA, pilotage is
compulsory (for example,
pilotage is not required for
vessels calling at private por
whose owners have formally
waived the requirements of
compulsory pilotage; see, PF
Administration Order Ne85)3
Article 1ll, Section 9f) and
exceptions exist so any
recommendations about
required service levels woulc
need to take account of this.
One example is PPA
Administration Order NeB%)3
Article lll, Sectiom8f or
a harbour and anchoring the
or passing through rivers or
straits within a pil@atistrict,
as well as docking and
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undocking at any pier/wharf,
shifting from one berth or
another, every vessel engag
in coastwise and foreign trad
shall be under compulsory
pilotage. However, in the Pol
of Manila and Cebu, and in s
other portas may be allowed
by this Authority, ship captail
may pilot their vessels enga¢
in coastwise trade provided t
they meet/comply with the
following minimum
qualification

The Cebu Port Authority
Administrative Order Ne9®2
(Rules ahRegulations
Governing Pilotage Services
Conduct of Pilots and Pilotag
the Ports of Cebu), Atrticle I,
Section 1 statdsFor er
harbour and anchoring there
or passing through navigable
rivers, straits or channels wit
a pilotage digct, as well as
shifting, docking and undock
every vessel with 500 GRT
[gross register tonnage] and
above, engaged in coastwise
foreign trade shall be under
compulsory pilotage. Howev
ship captains or masters ma
allowed to pilot their own
vessels, provided that they al
duly accredited by the Autho
under such terms and condit
it may be imposed consisten
with existing government
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No. Title of regulation Article

regul ations. 0

Section 9, exemptions, state
that in the following cases,
pilotage is not compulsory:
1)vessels engaged in coastw
trade undocking at all ports,
except the ports of Manila,
Cebu, lloilo, Tacloban, Dava
Zamboanga, Pulupundun,
Masinloc, and San Fernandc
2)government vessels

3)vessels of foreign
governments entitled to cour
4)vessels dborised by BOT t
engage in daily ferry service
plying between two placed
between two places within a
or between two ports
5)Philippinflagged vessels
engaged in coastwise trade {
depart from anchorage
6)vessels calling at private p
whose wners have formally
waived the requirements of
compulsory pilotage.

13 MARINA MC 2016 Section 12, MARINA regulates the pilotag¢ The requirement of a It is important that pilots have The individual licensing requirer
06, Executive Orde Executive Order profession and the licensing ol specific licence for each = specific knowledge of a port| seem reasonable given the polic
125/128\ (1987) 125/128\ (1987) pilots. Executive Order 185X12 different pilotage district  maritime area and so objective of ensuring pilots have

(1987) gives MARINA the pow prevents pilots from easil understandablatlthey are no specific knowledge of the port wl
issue licences to qualified hart working across districts. | able to work across ports wit theyare licensed to practice.

pilots, who can then be appoin This is a geaphical single licence. The objective Nevertheless, the OECD

by PPA, which announces the  barrier and may reduce t likely to ensure safety. recommends the authorities mak
roster of regular harbour pilots number of pilots able to easier for pilots to work across
each pilotage district in an work in each port, pilotage districts and areas and t
operational Memorandum Circ potentially allowing pilots obtain multiple licences in order
( MC) . i H aferdt@mau r exercise market power a avoid shortages and ensure that
Aimaster duly | geographical flow of suchceeris
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14

Executive Order
1088 (1986) and
further implemente:
by PPA
Administrative Orde
0042003

Executive Order
1088 (1986)

and appointed by the Philippin
Ports Authority (PPA) to act as
pilot in a specific pilotage distri
the Philippine
l'icenceo refer
gualifications granted to a pers
for the practice of pilotage in a
specific pilotage area or distric
the country. f
di stricto refe
specified as such by PPA and
named after its principal port, t
navigation of which requires a
har b o urpilgwidhes toc
work across pilotage districts,

specific licences must be obtai
for each pilotage district.

Pilotage is defined by the PPA
Administrative Order-20@3 as
the fact of <cc
from/to Pilots
to/from berth or anchorage, at
public or priwv
Section 5 of the order determir
the applicable pilotage rates a:
Aprescribed ur
apply for pilotage services
rendered for every movewfent
the vessel 0.

Executive Order 1088 (1986) <
out the rate of pilotage fees or
charges based on tonnage for
services rendered to both forei
and domestic vessels.
Stakeholders have explained t
rates have not been officially
changed since this E&3 ¥irst
published, and that market

increase prices.

The regulation of pilotage
fees restricts the ability o
firms to decide prices fre|
It restricts cquatition as
service providers have n
incentive to compete on
price and can lead to pric
coordination.

It seems that in practice
fixed prices are not enfor
as market participants
negotiate pilotage fees.
However, as operators a
required to remit a
percentage based on the
official maximum rates to
PPA, there is an incentivi
offer services at these
maximum prices (and no
below).

The provision aims to
standardise the pilotage serv
to be rendered and the fees
be charged in the different
piloage districts (Objective, F
Administrative Order-20@3).

Price controls of maximum
prices were likely applied
because of the current monc
(in practice) of pilotage servi
in the Philippines, whereby ¢
one organisation provides
pilotage seoas. Only
maximum prices are applied
The Cebu Port Authority (CP
explained tha
representative of the public &
in the public interest, the rate
are regulated by the port
authorities to prevent
overcharging or overpricing,

not unnecessarily restricted.

No recommendat@nthe use of
maximum prices

Update prices if necessary as thi
have not been updated sing8.19
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15 PPA Administrative Article 7
Order 002003

16 PPA Administrative Section 17
Order 12018

participants do not apply these
fixed prices in practice. Prices
instead determined by negotia

The OECD was told by PPA
Commercial Service Departme
however, that the rates prescri
by PPA are maximumnegili
prices and although operators
set prices below the ceiling, th
amount remitted to PPA (10%
fees) will always be based upc
the ceiling rate.

The administrative order states
that all harbour pilots and pilot
associations s
authority, through the Port
Management Office (PMO) no
than the 10th day of the
succeeding morghgovernment
share of not less than 10% of 1
gross income derived from pilc
services, whether billed/unbille
and collected/uncollected. Late
payments by the harbour
pilots/ pilotsté
subject to interest and penaltie
prescritgt under PPA AO Ne 0!
20020.

The awarding of contracts for |
services under the Port Termir
Management Regulatory

Framework TRMRF) is conducte
through public bidding, conduc
by the Bids and Awards Comn
(BAC), which is formed by PP/

The bidding process includes 1

This rule relates to the
conflict of interest (COI) «
the PPA in its role of
approving any increase i
rates. However, unlike fo
cargehandling services,
fees for pilotage are set |
the president and so ther
no (or lesgpnflict.

The exclusion of foreign
firms from the public bidc
process limits the numbe
potential market players.
This eliminates potentiall
lowetcost offers from
foreign firms.

especially since thés
practically no competition in
pilotage service. It is therefol
necessary that pilotage rates
should be regulated by the
government . 0

The aim of the provision is tc
raise revenue. The Philippine
state requires a share of

revenue fAin ¢
rights and privileges granted
render pilotage services and
the use of po

The provision aims to promo
the participation of Philippine
firms in thieidding process by
restricting access to contract
under the Port Terminal
Management Regulatory
Framework to domestic
suppliers. Foreign investmer
prohibited above 40% equity

No recommendation. It i®up
government to determine how to
raise revenue and any revenue
raising functions of government
agencies.

Progressively relax foremty
limits with the letegm goal of
allowing 100% foredgyned firms t
participate in bidding processes.
first step might be to implement
changes #t move towards the
ASEAN Framework Agreement (
Services (AFAS) target of 70%
ASEAN foreigrvnership in entitie
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following steps.

1)The BAC publishes an invita
to bid through a newspaper, its
website, and by pogtihe same
notice in certain visible public

places.

2)The BAC holds a-prd
conference, during which biddt
that have purchased the bid
documents may ask questions
about the bid.

3)On a specified date, the bidc
submit documents showing the
legakligibility, technical eligibili
and financial capability in one

envelope. The financial propos
which shall state the proposed
concession fee, is contained ir
second envelope.

4)The bidder with the highest

responsive or single responsiv
willreceive notice of award fror
the BAC.

5)Should the competitive biddi
procedure fail twice, the BAC ¢
directly negotiate the contract!
eligible private entities. For this
purpose, the BAC shall invite ¢
least three entities. If only one
respondghe BAC can continue
negotiate with that entity.

The process is similar to the
bidding process under the
Government Procurement Ref
Act.Only Filipino citizens or
Philippine entities with at least
Philippine equity can join the p

participation in a company.

Publigprocurement reforms a
to be initiatdry ARTA in
relation to RA 9184. The OE
encourages the ARTA move
consider inte
participation
participation as part of this
reform.

International comparison

The OECD Guidelines for
Fighting Bid Rigging in Publi
Prociement recommend that
general, a tender process sh
be designed so that it maxim
the potential participation of
genuinely competitive bids, &
reduces constraints on foreig
participation in procurement
whenever possible. In the
European Unidhe European
Commission generally
advocates open internationa
publigprocurement markets a
grants market access to its
public procurement markets
certain goods and services t
norEU countries. In Australi
the publiprocurement
framework is ndiscriminatory
and procurement regulation
explicitly prohibits discrimina
against foreign suppliers,
meaning that all potential
government suppliers must k
treated equitably. The ASEA
Framework Agreement on

providing port services, before
extending it to RABEAN nationals
In the long term, the Philippines,
consider full liberalisatioriloyiag
100% foreigswned port service
providers to participate in the bic
process.
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bidding.
17 Commonwealth Ac  Commonwealth Ac' A foreign crew member require

613 (1940); 613, Section 9(c) | visa; its maximum duration is &
Executive Order 40 monthsThe Philippines
(1960) Department of Foreign Affairs

(DFA) Office of Consular Affai
explained that the guidelines,
which contain the requirement:
9(c) visa applications, as well
the maximum duration of such
visas, are neither published nc
releaseditthe public. According
DFA, it distributes these guide
internally to the different Philip
embassies. The embassies the
post the relevant information o
their websites. DFA confirmed
however that the maximum va
period of the seaman ard/c
member 6s vi sa

Al |l applicants
visa must file their application .
Philippine embassy. A survey
the requirements posted by 10
different Philippine embassies

The needf a visa is a

regulatory burden. Certai
countries exempt seafare
and so remove this burde

The short-@onth duration
of the visa also means th
the application process
needs to be regularly
repeated.

Further, the lack of
transparency and access
the relevant guidelines
(even if available througk
the relevant embassy) m
create legal uncertainty ¢
increases costs for actua
and potential market
participants.

Services (AFAS) is an ASEA
wide strategy sifengthening
cooperation among member
countries under which all
countries are required to mo
towards commonly agreed
liberalisation programmes, w
the view to removing restricti
to trade in services and boos
ASEAN servicbased
economies. &lnitial target is
70% ASEAN foremmnership
in concerned entities

The OECD has not identified
policy objective for the short
length of the visa arelldtk of
published guidelines.

International comparison

In the OECD Trade
Restrictiveness Index (which
measures trade barriers in
services) the number of days
allowed for a foreign crew vis
ranges from 15 days to 36
months, but in many countrie
seafaers are exempt from su
visa requirements. For exam
in Australia, the duration of a
crew visa is 36 months. Mult
entries are allowed for these
maritime crew visas.

Extend the duration of the 9(c) vi
and make the visa guidelines pu

availale on the DFA website.
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18

Presidential Decree
505 (creation of PP
and mandate),
known as the
Philippine Port
Authority Decree of
1974, as amended
by Presidential
Decree 857.

Article IV, Section ¢
Corporate Powers
and Duties, (i), (ii),
(iii) and (ivArticle
VIII, Section 26
(Power to make po
regulations).

Pakistan, India, Argentina,
Australia, Singapore, yda
Nordic Region, USA, Macau a
Jordan) showed that the
requirements f
and crew membe
be identical, save for a few mir
exceptions. The visa fees appt
to differ in each country, but nc
substantially.

The multiple functions of the
Philippine Ports Authority (PP/
a port developer, maintainer,
regulator and service provider
could lead to conflicts of intere
For example, PPA engages in
revenuegenerating activities as
the developer and owner of its
ports and their facilities, while .
leasing these facilities to prival
service providers for which it
receives revenues and holds tl
power to impose fee rates and
other charges. In additothese
usage fees, PPA also receives
share of the revenues of these
private service providers. As tt
Republic Act 7656 requires
Governme@wned and
Controlled Corporations (GOC
remit at least 50% of their anni
net earnings to the governmer
dividends, PPA has an incenti\
maximise revenues from its
operations, while also being th
regulator of port operations an
those of private service provid
Stakeholders have complainec
these conflict

PPA is offering port
services, while also bein(
responsible for regulating
and monitoring those sar
services. A real or percei
conflict of interest may e:
This conflict ofdrest
might lead to excessive
fees, as well as a possibl
competitive advantage o
competitors.

PPAG6s decl

concerning its currentrolear s epar ati on of
functions is to implement an | conflicts of interest, and ensure t

integrated programme for the PPA is incentivised to develop,

ar e Enact HB 4317, which will ensur

F

planning, development, finar, modernise and expand its ports.

and operati@f ports or port
districts for the entire country
The OECD recognises that F
has already begun taking the
initiative and making an effor
address conflicts of interest,
example, by holding public
hearings on rate increases. |
September 2019 ,ude Bill
4317 was filed before the Ho
of Representatives; it seeks
reform the administration of
ports in the Philippines and
provides for the separation o
PPAGs regul at
and development functions. ’
proposal is t
reglatory functions to MARIN
and create a new corporatior
PHILPORTS, to run the
commercial and developmer
functions. Th
the conflict of interest arising
from regulatory agencies ves
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functions has lechigh port
charges, inefficient port operat
and low service levels.

in both regulatory and
development or commercial
functionso. |t
no circumstances should a
regulatory agency benefit fro
its own regulation and/or use
own regulatory powers to prc
itself from competition at the
expense of pu
(Section 2, HB 4317).

As explainedtinh e  CHes®
Practice Principles for
Regulatory Policggulatory
integrity is of upmost

i mportance: f
regulator with a degree of
independence (both from thc
regulates and from governm
can provide greater confiden
and trushat regulatory
decisions are made with
integrity. A high level of intec
improves outcomes of the
regul at o (OECO] e
2014, p473). It is important to
create an independent and
structurally separate bddyen
clarifying the roles of future
regulators and involved
agencies, reference should k
made to the principles of role
clarity; for example, under
Aifunctionso:
not be assigned conflicting o
competing functions or goals
The assignmesftpotentially
conflicting functions to any
regulator should only occur i
there is a clear public benefit
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19

Republic Act 7621 | Section 9(a), (b) an Like PPA, ®a Ports Authority

(©

(CPA) has a dual role of opera
and regulator of ports; this incl
management and operational
functions, as well as revenue
raising powers. Like PPA, CP#
also has broad powers and
excessive discretion (see, for
example, Section Thef Republic
Act).

Again, like PPA, CPA is
faced with a COI. There i
financial incentive for CP
to approve increases in
rates as this generates
more revenue. Both are
therefore unlikely to be
objective (and even more
unlikely to be seen as
neutral).

combining these functions at
the risks of conflict can be
managed (©OEGDec
2014, [3Qg).

TheWo | d Boa Refoinms
Toolkiprovides a guide to
policymakers on undertaking
sustainable and veelhsidered
port reform®Vorld Bank,
2016y). 't provi
avoid conflicts of interest, the
law should explicitlyutate the
powers and duties of the por
authority in relation to private
operators with respect to
investments and share
participation
figenerally, i
public port authority to be
directly involved in terminal
opeations. A port law may
explicitly prohibit a port authc
from providing catgandling
services. A further step to av
conflict of interest issues wol
be to prohibit a port authority
from being a shareholder in i
terminal operatirgpany
locatedhi its port aréa.

The provision aims to integre
and ceprdinate the planning,

development, construction al
operations of all ports and pc
facilities wi

jurisdiction.

Any reform of

F

commercial functions should als«

apply to CPAs well as for any

other port authority with the sam

structure.
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20 Rep. Act 7656 Rep. Act 7656, As a GOCC, PPA must remit £ Market participants The policy objective of the | No recommendation. Itis up to tl
(GOCC Dividend | Section 3 of its annual net earnings back complain that PPA has tt GOCC Dividend Law is to all government to determine how to
Law) the state. goal of generating as mu the govement to raise raise revenue and any revenue
revenue as possible to re additional revenue. Section ! raising functions of GOCC. The
to the state and, as a states: -dwkedwwe policymakerso ¢

consequence, may be controlled corporations, with( the restriction of competition.
blased in Carrying out ItS Impalrlng the|r V|ab|||ty and ﬂ However’ the OECD does suppc
various functions. This purposes for which they have reformthat would address the cor
consequently may distort been established, shall shar¢ of interest.
competition in the marke: substantial amount of their n
port services. earnings to the datl

Government. 0

For example, the profit
maximisingriction of PPA
was applauded in a
Philippine News Agency
article of 1Mlarch 2018:
fiDepart ment
Transportation (DOTT)
Secretary Arthur Tugade
congratulated the Philipp
Ports Authority (PPA) as
set to remit more than
PHP3billion in dividends
the national government,
highest contribution since
1986. 0 Anot
describes PPA as being
of the #fAbil
GOCCs.

The real issue may not b
the requirement of
remittance itself, but rath
that the increases PPA
approves amotivated
(solelyor in part)y the
requirement to remit the
highest possible dividenc
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21

22

Presidential Decree Atrticle VII, Section | PPA regulates port charges,

505, (Creation of

(Rates and charges including cardqandling charges

PPA and mandate) LOI 1008\, Section and collects revenue from thes

known as the
Philippine Port
Authority Decree of
1974 as amended
by Presidential
Decree 857 and LC
100%A (1978), PPA
Administrative Orde
111995

Section 5.1

PPA ANo. 12018 Section 4 (e)

3, PPA AO I,

charges, meaning it benefits fr
any increase in rates as itwese
a part of port revenues. Currer
it collects 10% for domestic-ca
handling rates and 20% for
international casfgandling rates.
as well as revenue from other
services such as tug handling.
Rate increases are approved
PPA after a hearing preces
Neither the Ministry of Transpc
nor the president provides fina
approval. The re@@ECD
Investment Policy Reviews:
Philippine2016states that the
PPA fihas 1 ittl
competition and has used its
regulatory powers to protect its
ports from competition delaying
not issuing permits to construc
and operate pr
COIl harms competition and
disadvantages competitors sur
private port operators.

In order to provide port seriice
ports under PPA jurisdiction,
operators must obtain accredit
under PPA AO No-201.38.
Applicants must comply with tf
criteria listed in Section 4, inclt
the requirement that the applic
has been engaged in port serv

even if the extra money
would be better spent on
investment in infrastructy
works, for example.

There is a conflict of intel
in PPAds ro
financial inoéve to
approve rate increases t(
generate more revenue.
PPA might not be
completely objective in
determining rates when ¢
portservice provider
requests an increase in t
rates it charges its
customers, because it
receives a percentage of
those rates.

This law limits the ability
some suppliers (those th
have been engaged in p¢
services for less than twc
years) from providing a p
service in a PRAntrolled

port as they are unable t¢
obtain theequired

The policy aims to implemen
integrated programme for the
planning, development, finar
and operation of ports or por
districts for the entire country

If HB 8005 is passed, it woul
address the issues noted.
Indeed, Section 3(g) explicitl
stateshat the newly created
entity, PHILPORTS, shall on
collect port fees and dues du
approved by MARINA and th
shall not -Ash
handling revenues and/or an
service providers contracted
PHI LPORTSO. T
supports these proposed
changes.

The guidelines on the
accreditation of psgtvice
providers seek to ensure tha
fiport service
being provided by qualified
service provi
PPA A&No. 1€2018) and that
port services

HB 8005 should be implementec

If HB 8005 itpassed, the OECL
would recommend the separatio
PPAOSs -gemeratng actevities
from its regulatory activities. PP/
could retain its operational and
revenugenerating functions ovet
the pds, but regulatory functions
should be transferred to another
agency to ensure independence
example, MARINA or another
Department of Transport (DOTr)
agency could approve rates.
Alternatively, if PPA is to make &
recommendation on rates, final
approviasshould be carried out by
separate agency.

Also, LOI 1085should be
rescinded so that PPA is not elig
to obtain a percentage of the rev
from these petrvice providers.

No recommendation.

According to PPA, the approval (
the new Administrative Order on
Guidelines on the Accreditation ¢
Port Service Providers by the PF
Board of Directors per Resolutio
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for no less than tyears accreditation. This law

immediately prior to the applici favours incumbents who

date. have already been
operating in the market f(
more than two years. Ne|
players cannot enter the
market, which decreases
the number of potential
market participants, and
increases the cost of the
service.

23 PPA A@o. 12018 Section 6 The accreditation process for | Lack of a time limit could
providing port services foriPP/ delay accreditation and s
set out in in Section 6 of the or market entry of pegtvice
igives no ti me| providers.
assessment tife accreditation
application. This creates
uncertainty about the length of
required for accreditation.

efficiently andrdmuously by = 2808 means that the experience
quali fied ser leasttwo yearsisno longerrequ
(Section 6).

The guidelines on the Statutory time limitsudtidoe
accreditation of psgtvie introduced, in line with the EODE
providers state that the provi Law. Applicants should be given
aims t o ensur certaintyaboutthe maximum tim
services at PPA ports are be that the PPA will take to assess .
provided by qualified service grant accreditation.
providerso {R

No. 1€018) and that port

services are

and continuously by qualifiec

servicepovi der s 0

The OECD notes the
introduction of the 2018 Eas
Doing Business and Efficient
Government Service Deliver
Act (EODB Law), which requ
that processing of governme
transactions must be limited
maximum number of days
rangng from 3 days to 20 day
depending on whether the
transaction is classified as
simple, complex or highly
technical, subject to certain
conditions.
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24

PPA A@\o. 12018 Section 6

The accreditation process for
providing port services RAIP

This possible requiremer
could result in delays,

set out in in Section 6 of the or increase uncertainty for

1 give the authority broad
di scretion to
documentary

market participants, and
increase the cost of

r € obtaning accreditation.

PPA has told the OECD that
will meet these EO&Borced
time limits. ARTA noted that
Section 9(b) of RAD32 also
has set processing times for
simple transactions (3 days),
complex transactions (7 day:
and highly technical transact
(20 days) for which-non
compliant entities may be he
liable by law. If special laws
govern a particular agency, t
prescribed processing times
stipulated in the special law \
prevail as RA 11032 is only ¢
general law. However, it is
critical that agencies still
stipulate the prescribed
processing times in their
Citizensd Cha
are able to identify alehrly
determine how long a partict
process will take. The failure
prescribe the identified
processing time and publish
a Citizenso6 C
the penalties set out in RA
11032 or the relevant specia
law.

The guidelines on the
accreditation of psgtvice
providers state that the provi
aims to ensur
services at PPA ports are be
provided by qualified service
providerso {R
No. 1€018) and that port
se vices are 0
and continuously by qualifiec

Any requiretbcuments should be
outlined in the legislation or in
regulations. Or at least, the time
within which PPA can require
additional documents should be
stated.
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service provi

PPA has explained that the r
Administrative Order on the
Guidelines on the Accreditati
of Port Service Providers
streamlined the documentary
requirements.

ARTA emphasised that:
flagencies cov
11032 must be able to publis
online their Citizens Chatrter.
Furthermore, pursuant to Se
6e concerned agencies musi
indicate the document/s to b
presented by the applicant o
requesting party, if necgssar
the Citizenso
means that agencies must
clearly indicate all required
documents in
Charter and avoid the use of
additional documentary
requirements that can cause
additional burdens to the
transacting p

25 PPA A@No. 12018 Section 4 The criteria for accreditation fo The lack of clear criteria ' The guidelines on the State in the guidelines the specit
providing port servif@sPPA transparency could lead | accreditation of psetvice criteria that will be taken into acc
relate to business composition discrimination, cause providers state that the provi when assssing an application.
potential conflicts of interest, b uncertainty and discourar ai ms t o ensur
set no specific or technical critt market entrance. As one services at PPA ports are be
for when an operator can be | the few clear accreditatic provided by glified service
accredited to provide a port criteria is that the applica pr ovi der so { R
service. Neither do the regulat has been engaged in por No. 1€2018) and that port

clearly set out how PPA will services foorlessthantw s er vi ces ar e
evaluate the aeditation years immediately prior t and continuously by qualifiec
application. the application date,the  ser vi ce provi
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process favours
incumbents.

26 2014 IRR to the Rule 111 Operators of tugboats must ob The requirementtoobtai CPC ar e r edaq ui| Clarify inlaw that no type of tugk
Domestic Shipping a CPC from MARINA, unlesst CPC restrictsentryintotl ut i | i ti es o t h requiresaCPC.
Development Act tugboats are used for pilotage, towage market. It creates services essential to the gen

salvaging and dredging. Given barrier to entry that reduc public and that involve a pub
list of exceptions, it is unclear = the number of operators interest element. Licencing
whertugboats actually require | could increase entry cost requirements exist to ensure
CPC. for potential entrants. control over who operates a
public service, given its
importance. The CPC
requirement ensurest th
applicants wishing to operate
public service are properly
scrutinised.
CPC are granted by agencie
authorised by law (such as
MARINA) to determine that t
operation of the service and
authorisation to do business
promote the public interesa
proper and suitable manner
(PSA, Section 15 and Sectio
16[a]).

27 Philippine Merchan Rule XV/I Domestic vessels engaged in | The requirement to obtai The provision aims to ensure No recommendation.
Marine Regulations towing must obtain a Bay and | licence restricts entry. It | safety and security of vessel
(1997) River LiceedBRL) from createsraentry barrier the domestic waters.

MARI NAG&6s Mar i t reducesthe number of
Service, as well as a CPC (unl operators and might
exempted). A BRL is valid for ¢ increase entry costs for
year for t he [ potential operators.
water where the ship may eng.
in businesso.
28 Presidential Decre¢ Sectia 2 iShi p repair o | Thisprovision containsa The recital to Presiifn Allow repairs to be carried out

1221, 1977

Presidential Decree 1221 (IRR
1999 as: it he
improvement, alternation of the

double restriction. It
prevents: potential
market participants not

Decree 1221 explains that th
requirement to undertake ref
in MARIN£egistered shipyarc

overseas, removing the requiren
to carry out repairs at a MARINA
approved shipyards in the
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hull, machineries, equipment
outfits and components of all t
of watercrafts
required to be digcked in ordel
for repairs to be carried out.

With limited exceptions, the de
requires Philippine owned and
registered vessels to undertak:
repairs and alterations in the
Philippines, in MARMsgistered
shipyards (see also, PD No. 6t
and its IRR). Furtheres apply if
this requirement is not followe
(see, Section 4).

registered with MARINA,;
and 2gliminates
competition from oversez
providers. This reduces
competition in the Philipg
market for repairs and
increases costs for
Philippinewned and
registered vessels.
Stakeholders have
highlighted that it can be
cheaper to have repairs
carried out overseas thar
the Philippines.

in the Philippines is necessa
order to:

1)promote and maintain the
Philippine shippair industry,
ensuring domestic capability
ship repair andamtenance;
and 2gnsure the conservatio
of the countr
exchange rese
undertaken abroad entail
payment in foreign currency,
thereby resulting to the deple
of the countr
exchange rese

The need to consereifyn
exchange reserves is reitera
in the introduction to the IRR
PD No. 1221. This may no
longer be a main considerati
for the requirement to carry ¢
repairs in the Philippines at
MARINAegistered shipyards.
Today, it is more likely that t
main reasons include safety |
quality control, as well as the
promotion of the Philippine s
repair industry.

International comparison
The OECD has found no sirr
restriction MSEAN countries
such aghailand, Brunei
Darussalam, Malaysia,
Indonesiand Vidilam.
Shipowners in these ASEAN
countries are free to carry oL
ship repairs outside their

Philippines. Thispé&ssion might b
accompanied by regulations that
impose equivalent standards on
overseas shipyards (for example
compliance with accepted
international standards). To mair
standards of quality control and
safety MARINA should, however
continue to reiqgishipyards in the
Philippines to register, in line wit
international standards.
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Brief description of the

No. Title of regulation Article . Harm taompetition Policymaker Recommendations
potential obstacle
country.
29 Presidential Decre¢ Section 2 As mentioned above, with limit This provision contains a The recital to Presidential Allow drdocking to be carried ou

1221, 1977

exceptions, Section 2 of
Presidential Decree No. 1221
requires Philippio@ned and/or
registred vessels to undertake
repairs and alterations in the
Philippines, in MARKsgistered
shipyards. Fines apply if this
requirement 4 s
dockingo is de
1999 (Amendments to Specific
Regulations on Inspection, Dry
dockig and Statutory Certificat
as fAa conditic
taken out of water for cleaning
repair of her hull and its parts ¢
as rudder, propeller, sea valve
and sea chests
Drydocking is different to gene
repairs, but skimay need to be
drydocked in order for repairs
be carried out.

double restriction. It bans
potential market participe
not registered with MARI
and eliminates competitic
from overseas providers.
This reduces competitio
the Philippine market for
drydocking and increase!
costs for Philippioened
and registered vessels. T
Worl d Bank?d
Philippine Economic
Update: Making Growth
Work for the Pomted
that : ADry
the country can be up to
percat cheaper for large
vessels. In fact, even if
transportation costs are
factored in, it would still k
cheaper to ddpck a
vessel out s
Stakeholders also confirr
that it can be far cheaper
carry out repairs oversea
than in the Philipgs.

Decree 1221 explains that th
requirement to undertake dry
docking in MARH®&Yistered
shipyards in the Philippines i
necessary in order to:
1)promote and maintain the
Philippine shippair industry,
ensuring domestapability for
ship repair and maintenance
and 2pnsure the conservatio
of the countr
exchange rese
undertaken abroad entail
payment in foreign currency,
thereby resulting to the deple
of the countr
exchangers er ves 0.

The need to conserve foreigl
exchange reserves is reitera
in the introduction to the IRR
PD No. 1221. This may no
longer be a main considerati
for the requirement todirgk

in the Philippines at MARINA
registered shipyards. Today,
more likely that the main
reasons include safety and
quality control, as well as the
promotion of the Philippine s
repair industry.

International comparison

The OECD has found no sim
restriction in Thailand, Brune

overseas, removing the requiren
to drydock at a MARHdpproved
shipyard in the Philippines. This
permission might be accompanie
regulations that impose equivale
standards on overseas shipyard:
example, compliance with accep
international standards). To cont
standards of quality control and
safety, however, MARINA shoulc
continue togaire registration of
shipyards in the Philippines, in li
with international standards.

OECD COMPETITION ASSESSMENT REVIEWS: LOGISTICS SECTOR IN THE PHILIPPINES © OECD 2020



| 161

Title of regulation
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Recommendations

regulations) 1999

Presidential Decre¢ Rule Il (Exceptions Philippine owd and/or registere
1221 (Implementin¢ to the requirement)
Rule IV (Applicatior
for exemption)

vessels are required to undert:
repairs and ddpcking in the
Philippines in MAR¥gistered
ship yards.

Rule IIl of the IRR to PD 1221
out the exceptions to this
requirement:

1)in emergency situations whe
is impraatal that the vessel be
brought back to the Philippines
2)when repair cannot be
undertaken at MAR¢&redited
shipyards due to their existing
commitments or the inadequac
lack of service facilities, as
determined by MARINA
3)when the Philipginis not the
vessel 6s port
be obtained from MARINA)
4)other meritorious cases as
determined by MARINA.

Rule IV provides that vessels ¢
to seek an exemption under R
Il must apply to MARINA withi
days following the comimgoof

such repairs or giycking and

provide the documentation out
in the legislation. The rules prc

The exemptions are limit
but nevertheless create
uncertainty surrounding
exemption approval due
MARI NA6s br
The consequencgsan
eventual refusal may
dissuade operators from
repairing their vessels or
drydocking overseas, evt
if they potentially meet ol
of the exemptions.

The limited nature of the
exemptions precludes
competition in the marke’
ship repairs and-dgclng
and increases costs face
by Philippirewvned and
registered vessels. Secti(
4 of Rule IV provides tha
an applicant is covered b
an exemption it may file ¢
application with MARINA
for:

Aiveri ficati
the reasonableness of th
cog together with a copy
the estimates, contract o
job order and other pertir
documents; provided, the
MARINA determines the

Darussalam, Malaysia, and
VietNam. Shipowners in thes
ASEAN countries are free to
carry out their digcking
obligations outside their cour

Thepolicy objective bettimel
requirement to undertake dry
docking in MARH&Yistered
shipyards in the Philippines i
discussed above.

No recommendation. If the abow:
recommendation is implemethiec
exemption provisieould no longe

apply.
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31 PD 666, MC 178 MC 178 s2002,
s2002, MemorandL Section IV.1
Circular No.152, PL
1059.

32 MC No. 131 of
15July 1998; MC

Various

broad discretion to MARINA. F
example, under Rule IV (Secti
2), before it approves the matt
MARINA can refer the applicai
other MARIAregistered
shipyards, and if a waiver is
issued, it may be subject to ter
and conditions that MARINA
decides to impose. Section 3
provides that if MARINA denie
application, the Philippine Cen
Bank is informed and applicati
for foreigaxclange allowances
are denied. Section 5 provides
a filing fee for the exemption
application set by MARINA.

Shipyards and the business of
constructing and repairing ves:
are not consic
and therefe do not require a C
to operate; see, PD 666, Secti
(d). However, shipyards need .
valid certificate of registration 1
MARINA to operate. Only
MARINAicensed shipyards car
undertake repairs or carry out
docking activities for Philippine
ownel and registered ships.

MARI NAG6s power
shipyards is set out in PD 105!

There is a nationality requirem
for the crews of Philippine

unreasonableness of the
cost, unless the applican
finds an alternative
MARINAegistered
shipyard, public bidding r
beconducted among
MARINAegistered
shipyards and the repairs
works shall be awarded t
the | owest
seems to partly address
high costs of domestic
shipyards, but only seem
to apply to shipvners
exempt from the
requirement to diyckn
the Philippines and so
seems to be of limited us

As only MARINigensed
shipyards can undertake
repairs or carry outdry
docking activities for
Philippinewned and
registered ships, non
licensed shipyards are
prohibéd from market
participation, restricting
competition among natio
suppliers.

As MARIN#censed
shipyards must be locate
within the Philippines, thi
requirement also elimina;
competition from oversee
shipyards.

The provision prevents

This rule promotes the

developmenf the Philippine

shipbuilding and stepair
industry, while allowing for
quality control.

No recommendation in terms of -
need to be MARHiZENnsed to
operate as a shipyard in the
Philippines, as this is justified on
grounds of safety and quaityrol.
Accreditation also ensures a leve
playing field.

If shipowners are allowed tdairy
or carry out repairs overseas, it

should follow that overseas ship!
should have equivalent accredite
Any such shipyards should comj
with internatial standards and be
accredited by their national authi

The crew requirements supp The OECD recommends one of
market participants from | the national labour market ar options.
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137 of 1%eptember
1998; MC No. 182
22January 2003; M
No. 20104 of
13July 2017

registered shipping vessels, bc hiring foreign workers. Tt seek to ensure Filipino citize

domestic and international. Th
outlined in various MARINA M

The MC provide that all ships ¢
be completely manned by Filip
crew. Foreign crew may be
allowed upon approval by the
MARINA. MC 2604 provides
that all ships shall be complete
manned with Filipino officers a
crew and no foreign officer she
allowed, except as supernume
and as provided for in any othe
regulations.

While Rep. Act 8544 (Philippin
Merchant Marine Officers Act «
1998), samended by Rep. Act
10635, provides for a system ¢
recognition of a foreign CPC, t
applies only to the recognition
the professional licence of a
foreign marine officer permittes
work on Philippiregistered
vessels, in the absence of any
available or equally qualified
Filipino marine officer.

is especially an issue wh
there is a shortage of
qualified workers, which
stakeholders have
confirmed is the case, as
fims are prevented from
supplying the market due
lack of eligible workers.

acquire necessary skills.

The preference for Filipino ci
for Philippirregisterg vessels
is expressed as a state polic
both Rep. Act 7471 (Philippir
Overseas Shipping Developr
Act), approved oMay 1992
and Rep. Act No. 9295
(Domestic Shipping
Development Act of 2004),
approved onNay 2004.

Sec. 2 (a) of RA 7471 provid
for the Declaration of Policy

fiDevel op and

Philippine Metropolitan Marir
composed of wetjuipped, saf
and modern vessels most su
for Philippine requirements a
conditions, manned by qualif
Filipino officers and crew, an
owned ad operated under the
Philippine flag by citizens of
Philippines or by association
corporations organized unde
the laws of the Philippines, a
least sixty percent (60%) of t
capital of which is owned by
citizens of t

Similarlythe Declaration of
Policy in RA
Philippines needs a strong a
competitive domestic merch
fleet owned and controlled b
Filipinos or by corporations &

1)Remove the nationality
requirements. If necessary, keeg
them for key positions, such as
captain.

2)Conduct annual surveys of sug
and demand for crews and, in th
case of shortages, allow exempt
from the nationality requirement.
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33

MC 182 s2003

Setion 4

Ships registered under MARIN The provision prevents
Circular 182 s2003 for internat market participants from

voyages must be completely
crewed by Filipinos.

hiring foreign workers. Tt
is especially an issue wh
there is a shortage of
quaified workers, which
stakeholders have
confirmed is the case, as
firms are prevented from
supplying the market due

least sixty percent (60%) of t
capital of which is owned by
Filipinos and mantgd
qualified Filipino officers and
crew. o

International comparison

In other countries, managem
is often restricted to national:
while crew are not subject to
nationality requirements. For
example, in Denmark, only t
captain of a ship must be a
Danik or EU citizen; there is
nationality requirement for ot
crew members. Likewise, in
Germany, only the captain o
Germaiflagged merchant shi|
has to be an EU/EEA citizen
other officers, there is a
requirement to have one
EU/EEA citizen offioely for
ships of more than 8 000 grc
tonnes. In Malaysia, there is
restriction o
nationality if the ship manage
shipmanagement company
operating the ship is
incorporated in Malaysia.

The crew requirements supp
the national labour market ar
seek to ensure Filipino citize
acquire necessakjlls.

The preference for Filipino ci
on Philippiregistered vessel:
is expressed as a state polic
both Rep. Act 7471 (Philippir

The OECD recommends one of
options.

1)Removehe national requiremel
If necessary, keep it in place for
positions, such as captain.

2)Conduct annual surveys of suj
and demand for crews and, in th
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lack of eligible workers.

34 Republic Act 9295 | Section 9 (Safety = MARINA has the power under| MARINA has broad

Overseas Shipping Developt
Act), approved oMay 1992
and Rep. Act No. 9295
(Domestic Shipping
Development Adt2004),
approved onNay 2004.

International comparison

In other countries, managem
is often restricted to national:
while crew are not subject to
nationality requirements. For
example, in Denmark, only tt
captain of a ship must be a
Danish or Etitizen; there is n
nationality requirement for ot
crew members. Likewise, in
Germany, only the captain o
Germaiflagged merchant shil
has to be an EU/EEA citizen
other officers, there is a
requirement to have one
EU/EEA citizen officer only fc
ships of more tha@@ gross
tonnes. In Malaysia, there is
restriction o
nationality if the ship manage
shipmanagement company
operating the ship is
incorporated in Malaysia.

The enforcement of safety

(Donestic Shipping standards) section to @i r discretion, which mayres standards is necessary to
Development Act o equipment on board to ensure in discrimination betweer ensure security and safety.
2004) compl i ance wi t different competitors.

The law does not define the
conditions for such anénspn.

case of shortages, allow exempt
from nationality requirement.

Draft guidelines that clearly outli
MARI NA6s power

descibing exactly in which cases
MARINA has the power to inspe:
vessels. The exact conditions of
inspection should be defined by
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Brief description of the

No. Title of regulation Article . Harm taompetition Policymaker Recommendations
potential obstacle
legislator to ensure consistency
decisions and allow companies t
aware of how and on what grour
such an inspectioan be carried
out.

35 Republic Act 9295 | Section 10 (3) The relevant provision allows | MARINA has broad Subject to certain fairness | Guidelines should be drafted tha
(Domestic Shippinc MARI NA t o i mo c discretionand thismay | considerations (uponnotice: cl ear |y out !l i ne
Development Act 0 revoke at any time upon notice result in discrimination, | hearing), MARINA has broac revocton, particularly those for
2004) hearing any certificate, licence deter new entrants and | discretion to determine a revoking authorisations. The

accreditation it mtegve issued t¢ increase costs for existin d o me st i ¢ s hi p circumstances under which
any domesti c s plaers. appropriateness to provide it authorisations could be revoked
ANotice and he services. should be defined by the legislat
defined, however. The provisic ensure consistency of decisions
states that: F give companies clarity about hov
suspend or revoke any certifici and on what grounds this could
license or accreditation of a ocur.
domestic ship operator is gove
by MARNA Revised Rules of
Procedure isst
conditions for modifying or
suspending the authorisation &
not explained further.

36 Republic Act 9295 | RA 9295, Section = Section 4 of RA 9295 gives Requiring approval of a < It is likely that routes are MARINA should only be able to

(Domestic Shippin¢ 10(4); RPP, Sectiol
Development Act o 4

2004), MA

Rules of Practice a

Procedure (RPP)

MARINA the power to establis
and proscribe domestic ship

0 p e r autes, zonds or @reas
of operations. Routes are usue
part of the conditions of any Cl
granted to domestic shipping
operators. Sec
Rules of Practice and Procedu
(RPP) state that an applicant r
state Athe rotu
serveo in its
route must indicate the exact
location of the ports of origin a
destination. However, neither 1
nature of how routes are set n
MARI NA6s i nfi L

raute upon which the
operator is allowed to
operate limits its ability tc
adapt to changing marke
conditions and new
opportunities, particularly
given the difficulty of
changing any set route
through an amendment t
the CPC application.
Depending on howteou
setting works in practice,
rule could discriminate
against certain participar
if they are forced to follov
route they no longer wisk

approved by MARINA for sal
and security reasons, and to
ensure proper supervision.

fest all ipskesa&ril
safety reasons. The ability to
establish or proscribe routes for
general pubiicterest reasons or
because a company already senr
a route should no longer be suffi
reason to prevent changes.
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37 Republic Act 9295 | Section 10 (5)
(Domestic Shipping
Development Act 0
2004)

38 Republic Act 9295 | Section 12
(Domestic Shippinc
Development Act o
2004), Section 12 ¢
IRR of RA 9295
(2014).

setting process is clear.

MARINA can require a domesi
shipping provider to provide
services, if necessary for the
development of an area,
emergency reasons or in the p
interest. The OECD has not be
able to locate amgulations that
specify under which conditions
domestic operators can be
required to provide services ar
and how much compensation i
provided.

Under Section 12 of RA 9295,
MARINA has the power to forc
domestic shippers to transport
government mail atiteo
government car
agreed termso
Aipreferential,
conditionso fc
cargo. No related issuances s¢
out more specific guidelines fo
implementation of this provisio
exist. The OECD couldfind out
how this provision works in

follow. According to
stakeholderthis may leac
to underuse of some rout
in practice. The route
setting jpcess may create
geographic barriers, and
limit the number of servic
providers in certain areas

Forcing a company to
provide services might
create discrimination
between competitors.
Requiring a compamy
provide a certain service
creates associated
opportunity costs.

The OECD has not been
able to locate any
regulations that specify
under what conditions
domestic operators can k
required to provide servic
and if and how much
compensation is progide

Shippers forced tkea
government cargo are nc
able to use this space to
engage in other commert
activities, limiting their ak
to provide services to oth
parties. Shippers must al
carry out the service on
preferential conditions,
which might lead to
discriminaticbetween
competitors.

The provision likely aims to
protect the national intexredt
allows MARINA to assess
whether current shipping
services meet
development and publierest
needs.

Based on one

opinion, the policy objective |
likely to ensure that governm
mail and cargo is transportec
under preferential conditions

The legislation should be amend
so that MARINA is no longer abl
requre ship operators to provide
services for development or for t
public interest. MARINA should «
be able to require domestic ship|
companies to provide services ir
situations of national emergency
such as for emergency sealifts.
Guidelines shi clarify when this
this case and under which condi
services may be required (includ
appropriate compensation). In al
other cases, any shipping opera
providing services for MARINA ¢
another party should do so subje
negotiation or alpic procurement
procedure.

MARINA should only be able to 1
companies to take government r
and cargm a situation of national
emergency. In that case, conditic
should be clearly set out in
guidelines. In other situations,
carriage of government cargo sh
be subject to negotiation and, wt
appropriate, public procurement
procedures.
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39

Republicak 9295 Section 13
(Domestic Shippinc
Development Act o
2004), RA 9295 20

IRR

practicé whether preferential
terms are actually given and h:
they compare with market rate
as it does not have access to t
contracts agreed between the
government and shipping
companies.

Section 13 of RA 9295 states 1
MARINA can create special ru
for monopolised routes, but the
text of the provision is unclear
to the exact nature of these rul
AfMomol i sed rou
Section 3 of the act and refers
route or link served either by o
one franchised operator, a gro
franchised operators beneficia
owned by a single individual, &
family or corporation, or a cart
which results ihe absence of

competition or lack of effective
competition. For example, Sec
13 of RA 9295 2014 IRR provi
that MARINA shall ensure the
rates charged for monopolised
routes are just and equitable tc
sustain a service, taking into

consideration teeonomic and

beneficial effect that a service
have upon the port, province,

island or region it proposes to
serve, the volume of available
passengers and cargo, the lev
and quality of service offered
the ship operator, and the avai
port fatities and terminal handl|
services. The standards of ser
provided must be in accordanc
with relevant MARINA rules ar

It is unclear how this
provision is applied in
practice, especially how
MARINA ensures the rat
charged are just and
equitable, while taking in/
account the consideratiol
listed. It is unclear wheth
MARINA actually sets
maximum pricasd
enforces them in practice
it does, this would greatly
reduce any incentive to
innovate or improve the
service.

Control ghaximum prices ma
serve as a counterweight to
lack of alternatives on a
monopolised route. Price
regulation is likely used
protect passengers on
monopolised routes by
preventing a monopolist fron
abusing its dominant positior
the specific route.

Grant additional permits whenev
possible to reduce the number o
monopoly routes. Continue to all
MARINA to impose maxipnces
for monopoly routes.

OECD COMPETITION ASSESSMENT REVIEWS: LOGISTICS SECTOR IN THE PHILIPPINES © OECD 2020



| 169

No.

Title of regulation

Article

Brief description of the
potential obstacle

Harm taompetition

Policymaker

Recommendations

40

41

Implementing Rule; 7.6.1.1, 7.6.3.3

and Regulations
(IRR) 2014 (to RA
9295)

MC 20023

(which requires the
accreditation as a
document required
for the CPC
application)

VI(1)

regulations relative to service
standards. The OECD has not
been able to locate any guidel
that explain the implementatiol
this provision.

In order to be issued with a CF
the applicant must first be a
MARINAccredited entity. Befo
an applicant can apply for a Cl
it must first apply for and recei'
MARINA accreditation. This m
draw out the approval process
prevent speedy market entry.

This scheme provides mission
route operator status feoratbll

off (rero) ferries and similar typ
of ships. &pplies to all domestir
shipowners or operators intenc
to provide water transport serv
on missionary routes foorand

The process of receiving
this initial accreditation
involes various steps anc
is potentially burdensom
Provisions that pose an
excessive administrative
burden may significantly
increase costs for marke’
operators and authorities
The extended process
delays market entry.

The first incentivéhe

granting of exclusive righ
T prohibits competition in
the market for the provisi
of shipping services on tt
stated route. It establishe
monopoly which could le|

The purpose of the CPC is tc
authorisa domestic ship
operator to engage in domes
shipping. In addition to this,
MARINA imposes accreditati
requirements for domestic
shipping enterprises or entiti
as a prerequisite to the grant
of permits, licenses, authoriti
VAT exemption undérd295
(if applicable), financial
assistance and incentives

Stakeholders expldiat
Section 5 of Republic Act 11
encourages all agencies to
review existing laws and
recommend the repeal of law
that are outdated, redundant
conflicting and add wndu
regulatory burden to the publ
ARTA encourages the use o
regulatory impact in reviewin
current geroposed national
laws, local legislation,
regulations or procedures.

It is likely that the policy
objective is to encourage ser
by rero vessels on missionar
routes, which serve ports wit
existing shipping service due
geographic limitets or
absence of economic or mar

If the CPC requirement remains,
combine the CPC and accreditat
processes (antenatively any
licencing process that would repl
the CPC) so that all processes c
be undertaken at once.

No recommendation. The iresnt
seem reasonable given the polic
objective of servicing ports with 1
existing shipping services. Furth
the criteria for calculating the ter
protection are clear and transpait
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similar types of ships (Section
Domestic shipowners and
operators are defined in Sectic
as those that meet the 60¢hre
equity requirement.

An operator grantegado
missionamoute operator status
required to apply for a CPC, w
once granted entitles it to
incentives under the circular.

Roro missionarpute operator
status is defined as the privileg
acorded to domestic shipowne
or operators to provide shippin
service on a missionary route f
ror o and si mil-¢
ro missionary
route involving one or more dir
links covering tweroacapable
ports that have nosérg
shipping service due to
geographic limitation or absen
economic and market viability
(Section 11I). MARINA determir
missionary routes, but an appl
can also apply and obtain
missionary status for another r
that has not been identified
MARINA.

Two incentives are available-fc
ro missionarpute status holder
1)If an operator is grantero
missionamoute status, its
investment is protected until it
recovered. MARINA determine

to monopoly pricing.

The seconddentive, whic
provides a reduction in fe
might amount to
discrimination.

viability.

The legislation does not seel
prevent thero vessel from
servicing other ports in addit|
to the missionary route. It is
unknown whether in practice
this is the case.
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Brief description of the
potential obstacle

the number of years of protect
accordig to an economic formu
outlined in Section VI(1) and tf
number is subject to annual re
by MARINA. Operators also
receive a 50% discount for fee
linked to the renewal of ship
documents, licences, certificat:
and permits during the period
protetion of the ship, while
operating on the missionary ro

2)Another MARINA domestic
shipping incentive scheme set
in MARINA Circular No. 2a15
sees it grant pioneer status an
special incentives to domestic
shipping operators if they intro
Intenational Association of
Classification Societies (IACS)
classed new shifBee Section
3.2.5) Similar incentives are
provided, except that the statu
only granted for a period of 6
years, unlike theroomissionary
status, which is granted until t
investment is recovered.

No. Title of regulation Article Harm taompetition Policymaker Recommendations

42 MC 20023 V(6), IV(3) A domestic shigvner or operatc Missionamoute ships are. The CPC requirement reinfol Remove requirement for CPG fo
thathas been granteeroo given full protection of thc the classification efawessels ro vessels with missionary status
missionamoute operator status investment and a 50% | with missionary status as pul defined under this circular.
under this Circular is required | discount in fees. Given tt services and Iglicutilities.
apply for a CPC. the 60% equity requirem
One of the three main is required because the
requirements for obtaining a Ccircular only applies to
according to the 1987 Philippir domestic shgwners and

Constitution, is that such operators and that the 2
authorisations shall only be | Other CPC critefia
granted to citizens of the financial standing and pu
Philippines or a company with interest are considered ir
of its stock or paid capital the circular, the additione
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43

44

MC 20023

MC 20023

Vi

Vi

belonging to citizens of the
Philippines. In requiring the
applicant to be a domestie shiy
owner or operator, the 60% eq
requirement is already impose
is tlerefore likely that the CPC
requirement is in place so that
applicant needs to prove its
financial capacity and that its
activities will promote the publi
interest. These criteria are alre
considered in the application-fc
ro missionary status.

Under the 1o incentive scheme
missionamoute status and its
incentives can be cancelled ar
revoked. These gnds are:

1)failure to deploy a ship withii
the specifiecepod under item V
of theCircular; Zny unauthorise
suspensin or withdrawal of
service; 3)iolation of any of the
terms and conditions of the CF
4)othercircumstances, which a
not in tapublic interest.

No appeal process is mentione

Operators of-ro missionary
routes may permanently withd
a service from the missionary |
due to inability to cargin
services, subject to the approv
MARINA. It is not clear how th
process works and what factor
MARINA considers in approvir
cancellation and subsequently
what (if any) consequences it i
have for the shippers.

authorisation of a CPC
presents a double
requirement.

The legislation provides 1 The purpose of this broad
broad discretion, which n discretion is likely to give
result in discrimination, | MARIN the power to control
deter new entrants and | and administer, as it sees fit¢
increase costs for existin the missionargute status
players. regime.

It seems that MARINA h¢ Given the incentives provide
discrabn to approve MARINA woulkiito control
withdrawal of a service fr exit of missionary vessels.
the missionary route. It is

not clear how this is done

what conditions may be

attached. Such discretior

could potentially raise the

cost of exit from the marl

Clarify grounds for and detail an
applicable appeal processes. Th
circumstances under which an

authorisation can be revoked shi
be defined by the legislatensure
consistency of decisions and allc
companies to know up front how
on what grounds this can occur.

Set out guidelines or clarify the r
for the withdrawal process.
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45

46

EO 170s 2003;

23

11th Foreign
Negative List
(effective
18November 2018)
T Equity restrictions
by sector, as define
in RA 7042 (Foreig
Investment Act of
1991), RA 10635.

Annex on
professions

MARINA MC 2009 | Section 1 of EO 170 s2003 de
MARINA MC 2609 23, Section IV.3.

ror o operations
loadig and discharging of-self
powered vehicles, such as car
and trucks, on their own wheel
their owners or drivers betwee
vessel and shc
ror o vessel as
design duly approved fooro
operationso.

The operation ofceo vessel
requires a CPC issued by
MARINAThis is for @
generally, not just those under
missionamoute scheme.

The Regular Foreign Investme
Negative List (RFINL) covers
investment areas or activities t
are open to foreigmestors
explaining any investment
thresholds for foreign investme
particular sectdrand reserved
for Filipino nationals.

There are two lists: List A, for

which foreign ownership is limi
by mandate of the constitution
specific laws, ahidt B, for whick
foreign ownership is limited for
reasons of security, defence, r

Maritime transport is
considered a public utility
and as foreign companie
cannot hold more than 4(
of a public utility, foreign
participation is limited,
potentially reducing the
number of suppliers.

This provision restricts
access to the market for
foreign workers. The
provision may limit choict
create an artificial scarcit
workers that raises price;
for shipping companies.

Public utilities are seen to be
services that are essential to
general public and involve a
publidnterest element. It is
likely that the licensing
requirements exist to ensure
control over who operates a
public service, given its
importance. The CPC
requirement ensures that
applicants wishing to operate
public service are properly
scrutinised.

CPCs are granted by agenci
authorised by law (such as
MARINA) to determine tleat t
operation of the service and
authorisation to do business
promote the public interests
proper and suitable manner
(PSA, Section 15 and Sectio
16[a]).

The policy intent behind List
to give effect to the foreign

equity restrictions outlined in
1987 Philippine Constitution.

In terms of professions, no
foreigners are allowed in cer
professions including, for
example,-¥ay technology,
criminology, law, and, releva
mame deck officer and marir
engine officers.

These professions were add
i n t h ecurierk (LMh) 6

Remove the CPC requirement fc
ro vessels.

The OECD recorands one of thre
options.

1Remove restrictions and allow
foreigners to engage ingtmearine
professions.

2 Conduct annual surveys of sup
and demand for these professior
and, in the case of shortages, all
exemptions from the nationality
requirement.

3lf foreign participation must be
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a7

MC 20182

Section 13

to health and morals and
protection of smalhd medium
sized enterprises. It also conta
an annex of professions for wt
foreigners are subject to
limitations, bwhere for example
those listed under (a) are oper
reciprocity.

According to List A, foreign
ownership is |
of the Constitution and specific
|l awso, wunder t
foreign equity, rulé @ractice of
prof essi oamadtime
professions (marine deck offict
and marine engine officers).

APractice of t
explained in footnote 2: Sectio
1(b) of Professional Regulatior
Commission Resolution No-2(
668 defines #fg
as anyluidar@king v i t
rendered by a registered and

licensed professional or a hold
a Special Temporary Permit as
defined in the scope of practict
a professional

The provision results in a com|
ban on foreigners working as
marine deafficers and marine
engine officers.

Any entity that is engaged in o
intends to engage in shipbuildi
must be properly registered ar
have been issued a certificate

version, which came into forc
on 18November 2018. These
professions are therefore no
restricted to Filipinos. The Ol
has not been able to determi
why these professions were
added.

The RFIN&ims to provide
certainty to investors about t|
equity restrictions that apply
the relevant sectors.

Requiring shipyardstob¢ Accor di ng to
member of an approved | Shipyard Regulations Servic
association increases the membership in a MARINA

cost of doing business.

recognised shipyard associa

restricted, the professions of ma
deck offers and marine engine
officers should be listed in the Al
on Professions, where it is state(
foreigners are allowed to practict
following professions in the
Philippines #dApr
country allows Filipinos to be
admitted to theaptice of these
professionsao.

Remove association requiremen
Market participants should be fre
choose whether to become a
member of the association.
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