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(*) This Newsletter benefited from the careful review and assistance from Arturo Chumbe (INDECOPI) and Marcelo Guimarães (OECD)

Foreword

Lima/Paris, December 2022

Dear readers,

In November 2022, the OECD Regional 
Centre for Competition (RCC) in Latin America 
completed its third year. The “RCC-Lima”, as it 
became known in the region, focuses on capacity 
building activities for competition officials, 
regulators and judges from Latin America and 
the Caribbean.

Only this year of 2022, more than 500 civil 
servants from more than 20 jurisdictions of the 
region have benefited from the RCC trainings. 
In total, around 1.500 participants, mostly 
competition officials, have benefited from its 
training activities.

The last semester of 2022 also represented the 
return to in-person workshops, a key feature of 
the OECD Regional Centres for Competition 
(RCCs). As you may remember, the OECD has 
three RCCs: one in Korea mainly for South-East 
Asian jurisdictions, one in Hungary mainly for 
Eastern Europe jurisdictions, in addition to the 
one in Peru focused on Latin America.

It has been indeed great to see many of you 
in person in Lima! We hope to continue our in-
person interactions more often in 2023. You may 
find the planning of the RCC-Lima activities for 
2023 in this Newsletter. 

As in past editions, this Newsletter is divided 
into three sections: Section I presents a 
detailed summary of the past RCC workshops 
and provides an update of the OECD projects 
in the region; Section II shares an exclusive 
interview with a head of agency from the region 
– this time being Mr. Danilo Sylva Pazmiño, 
Superintendent of the Superintendence for 
Market Power Control (SCPM) in Ecuador –; 
and Section III offers contributions of competition 
experts from the region, often addressing 
recent cases or advocacy initiatives to promote 
further exchanges across Latin America and the 
Caribbean.

Please feel free to contact us for any information, 
suggestions or assistance. 

Enjoy your reading!

RCC
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The OECD Regional Centre for Competition 
(RCC) in Latin America together with INDECOPI 
hosted the Workshop on “Judicial Review of 
Antitrust Enforcement” during 11-13 July 2022. 
The event gathered 332 participants from 19 
jurisdictions in Latin America and the Caribbean 
(Argentina, Bolivia, Brazil, Chile, Colombia, Costa 
Rica, Curacao, Dominican Republic, Ecuador, 
El Salvador, Honduras, Mexico, Nicaragua, 
Panama, Paraguay, Peru, Trinidad and Tobago, 
CARICOM and OECS Commission), including 
competition officials and judges. The Workshop 
covered the central role that the Judiciary plays in 
competition policy, in particular as regards cartel 
and abuse of dominance cases. 

On the first day, after welcoming remarks 
of Julián Palacín Gutiérrez (President of 
INDECOPI, Peru) and Antonio Capobianco 
(Deputy Head of the Competition Division at 
OECD Secretariat), Paulo Burnier (OECD), 
Marcella Brandão (Judge at 2nd Regional 
Federal Court, Brazil), Javier Tapia (Lawyer and 
former Judge at Competition Tribunal, Chile), 
and Mariana Tavares (Lawyer and former 
Référendaire at European Court of Justice) 
provided a general introduction to the topic. 

On the second day of the Workshop, specific 
issues were discussed by experts: Carlos Mena 
(Lawyer and former Head of Investigation at 

WORKSHOP ON “JUDICIAL REVIEW OF 
ANTITRUST ENFORCEMENT”
11 - 13 July 2022

COFECE, Mexico) focused on dawn raids; 
Thaiane Abreu (OECD) focused on interim 
measures; Paulo Burnier (OECD) focused on the 
standard of proof and the use of indirect evidence; 
Ioannis Lianos (President of HCC, Greece) 
focused on judicial review of fines and other 
sanctions; and Rosa Abrantes-Metz (Principal 
at the Brattle Group and a former Professor of 
Economics at New York University) focused on 
the role of economics and economists.

The last day of the Workshop was dedicated to 
share Latin American experiences from judges 
and courts. Ricardo Vinatea Medina (Judge at 
Superior Court of Justice, Peru), Enrique Sanjuan 
y Muñoz (Judge at Court of Appeals for Corporate 
and Competition matters in Málaga, Spain) and 
Fabio Humar (Competition and Criminal Lawyer 
with litigation experience in Colombia) shared 
their country experiences with the audience, 
moderated by Aura Garcia Pabón (OECD). 

WORKSHOP ON “COMPETITION IN
DIGITAL PLATFORMS” 
8 - 9 November 2022

The Workshop gathered 47 participants 
from 15 jurisdictions in Latin America and the 
Caribbean (Bolivia, Brazil, Chile, Costa Rica, 
Curacao, Dominican Republic, El Salvador, 
Jamaica, Mexico, Nicaragua, Panama, 
Paraguay, Peru, Trinidad and Tobago, and 
Andean Community), mainly competition 
officials. This was the first in-person workshop 
after several events held virtually due to the 
sanitarian crisis between 2020 and 2022.

The workshop provided participants with an 
opportunity to explore the specificities of 
competition in digital platforms including its 
particular features (e.g. business models, 
network externalities and large amount of 
data from users), novel theories of harm, 
common challenges and possible solutions 

to address these challenges. It focused on 
aspects related to abuse of dominance and 
merger control in digital platforms.

On the first day, Julián Palacín Gutiérrez 
(President of INDECOPI, Peru) and Ori 
Schwartz (Head of Competition Division 
at OECD Secretariat), opened the event. 
After an introduction to competition in digital 
platforms provided by Ori Schwarz (OECD), 
3 panels discussed specific aspects of the 
topic. First, Juliane Mendelsohn (Junior 
Professor at Technische Universität 
Ilmenau) examined market definition in 
digital platforms. Then, Paulo Burnier 
(OECD) provided an overview of abuse of 
dominance in digital platforms, followed by 
interventions by Mark Niefer (International 

RCC
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Advisor at US DoJ) and Victor Fernandes 
(Commissioner at CADE, Brazil), which 
presented their country experiences. Finally, 
Giuliana Zuñiga Díaz and Dany Avilés (Legal 
Executives at INDECOPI, Peru), Rodolfo 
Tupayachi (Economic Advisor at INDECOPI, 
Peru) and Rolando Díaz Delgado (Presidente 
of CONACOM, Paraguay) discussed 
competition advocacy in digital platforms.

On the second day of the workshop, a practical 
exercise was conducted, and attendees were 
divided into groups to discuss the main issues 

of the case and exchange views on key 
findings. After that, Paulo Burnier (OECD) 
discussed merger control in digital platforms, 
and Mark Niefer (US DoJ), Alejandro Faya 
(Commissioner at COFECE, Mexico) and 
Salvador Flores Santillán (Head of Economic 
Competition Unit at IFT Mexico) shared their 
country experiences. In addition, ex ante 
regulation was addressed by Ori Schwarz 
(OECD) and Juliane Mendelsohn (Technische 
Universität Ilmenau). Humberto Ortiz (Deputy 
Director for Competition at INDECOPI, Peru) 
and Paulo Burnier (OECD) closed the event.

CONFERENCE ON
“OECD COMPETITION TRENDS 
IN LATIN AMERICA” 

The Open Conference was held virtually on 7 
December 2022 to present the report “OECD 
Competition Trends in Latin America”. The event 
gathered 51 participants from 12 jurisdictions in 
Latin America and the Caribbean (Argentina, 
Brazil, Costa Rica, Curacao, Dominican 
Republic, Ecuador, El Salvador, Honduras, 
Mexico, Panama, Paraguay and Peru).
 

This was a fruitful opportunity to discuss 
the report launched in September 2022. 
After a presentation of the report made by 
Aura García Pabón (OECD), María Elena 
Vásquez (President of ProCompetencia, 
Dominican Republic) and Ricardo Medeiros 
(Deputy Chief-Economist of CADE, Brazil) 
provided comments.

7 December 2022

RCC



The following events will focus on the 
following topics: 

1. 7-10 March 2023: Workshop on 
“Introduction to Competition Enforcement 
for New Staff”. It will provide an introduction 
course on competition enforcement to new 
staff from competition authorities of the 
region. It will cover the main enforcement 
areas, namely merger control, cartels and 
abuse of dominance. The target audience is 
officials with less than two years working in 
competition authorities from Latin America 
and the Caribbean. 

2. 9-11 May 2023: Workshop on 
“Competition in the Aviation Sector”. It 
will cover competition issues in this sector 

PLANNING
FOR 2023

including antitrust enforcement, merger review 
mechanisms and advocacy actions, in addition 
to cooperation with regulators. The audience 
will include competition enforcers and civil 
servants from the sector regulators, mainly 
from senior level. 

3. 5-7 September 2023: Workshop 
on “Market Studies”. It will build on the 
OECD Market Studies Guide for Competition 
Authorities, which presents market studies as 
a tool to assess the competitive conditions of a 
given market and to identify issues, which could 
then be addressed by legislators, regulators 
or other stakeholders. Market studies require 
planning and often long-time commitments 
from team members, who may benefit from 
comparative experiences. The main target 
audience is staff members from the economics 
departments of competition authorities from 
Latin America and the Caribbean. 

4. 27 September 2023: Heads of Agency 
Meeting. It will gather heads of competition 
authorities from the region during the Latin 
American and Caribbean Competition Forum 
(LACCF), and serve to present the RCC 
activities, collect inputs for future topics and 
promote exchanges at high-level senior officials. 

5. 15-17 November 2023: Workshop on 
“Key Challenges for New Merger Control 
Regimes”. It will address the key challenges 
related to new merger control regimes including 
gun jumping, international cooperation and 
remedies. The main target audience is staff 
members leading merger cases, in particular 
those from jurisdictions with young merger 
control regimes.

The workshops will be hosted by Indecopi in 
Lima, Peru.

ACCESSION
REVIEWS 

On 25 January 2022, the OECD Council 
decided to open accession discussions with 
six candidate countries to the OECD including 
Argentina, Brazil and Peru from Latin America. 
On 10 June 2022, the OECD Council adopted 
individual Accession Roadmaps for Brazil and 
Peru, setting out the terms, conditions and 
process for accession. Positive discussions 
continue with Argentina on next steps. On 
30 September 2022, Brazil submitted an 
Initial Memorandum to the Secretary-General 
setting out a first self-assessment of the 
alignment of Brazil’s legislation, policies and 
practices with each OECD legal instrument 
in force that applies to all OECD Members. 
On 18 October 2022, the OECD Secretariat 

sent the questionnaire to Brazil, which 
kicks-off the accession review in the area of 
competition law and policy. The overarching 
objective of the accession process is to 
support candidate countries in identifying 
how they can deliver better results for 
their people by moving closer to OECD 
standards, best policies and practices. 
Throughout the accession process, the 
OECD will work closely with each of the 
candidate countries to support the adoption 
of long-lasting reforms to align with OECD 
standards, best policies and best practices. 
Further information including the Accession 
Roadmaps may be accessed here: 
www.oecd.org/legal/accession-process.htm

7
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COUNTRY PROJECTS
ON PUBLIC PROCUREMENT

The OECD is committed to supporting 
governments to design public procurement 
procedures that promote competition and reduce 
the risk of rigging bids, and training the public 
sector in detecting bidding cartels. The OECD 
has been working closely with governments and 
public bodies to encourage and facilitate the 
implementation of the OECD Recommendation 
on Fighting Bid Rigging in Public Procurement. 
In Latin America, Argentina, Brazil, Colombia, 
Mexico and Peru have sought the OECD’s 
support to improve their procurement practices 
and step up their fight against bid rigging.

Colombia has requested the OECD 
to prepare a report on the Colombian 
public procurement registry, the Registro 
Único de Provedores. The report was 
launched in October 2022 and presents 
key recommendations and policy options to 
the improvement of the Colombian supplier 
registry system, in order to foster the 
participation of companies of all sizes into 
public procurement, in particular for micro, 
small and medium sized enterprises. The 
report is available https://bit.ly/3jkaCfW

B razil has requested the support of the OECD to 
conduct a competition assessment of the laws and 
regulations in the transportation sector including ports 
and civil aviation sub-sectors. The project was started 
in January 2021 and the final report was launched 
on 27 September 2022, during the week of the 2022 
LACCF, in Rio de Janeiro, Brazil. The assessment 
involved the screening of 230 pieces of legislation 
using the OECD Competition Assessment Toolkit, 
revealing 550 potential barriers to competition. 
The report submits 368 recommendations that 
can mitigate harm to competition. The OECD has 
also evaluated the impact that the implementation 
of specific recommendations would have on the 
economy and a conservative estimate indicates 
savings between BRL 700 million to BRL 1 billion a 
year in the benefit of Brazilian consumers. The final 
report is available here, in English and Portuguese:
https://www.oecd.org/daf/competition/oecd-
competition-assessment-reviews-brazil.htm

Colombia, via its National Department 
of Planning (Departamento Nacional de 
Planeación, DNP) carried out a competition 
assessment exercise in the beverages sector 
with the support of the OECD. The project 
started in August 2021 and ended in November 
2022, with the publication of the final report. 

While DNP led the project, the OECD provided 
technical support, including advisory calls, 
feedback on the outputs produced, and 
capacity-building workshops for DNP and 
other public bodies. Following the OECD 
Competition Assessment methodology, DNP 
assessed 79 pieces of legislation and identified 
37 barriers to competition. After finding the 
policy objectives of those regulations, DNP 
presented more than 20 recommendations 
to make the legislation in the beverages 
sector more pro-competitive. The project also 
prepared Colombian officials, particularly 
those of DNP, to conduct competition 
assessments in other sectors autonomously. 
The final report is available here, in Spanish: 
https://colaboracion.dnp.gov.co/CDT/Prensa/
Evaluacion_Competencia_Bebidas.pdf

Similar exercises have been done in Mexico, 
Portugal, Iceland and Greece, amongst 
other countries. For further information here: 
h t t ps : / /www.oecd .o rg /da f / compe t i t i on /
oecdrecommendationoncompetitionassessment.
htm. They review the existing legislation 
and regulation in the selected sectors, and 
propose pro-competitive reforms, in line with 
the OECD Recommendation on Competition 
Assessment (2009).

COUNTRY PROJECTS
ON COMPETITION ASSESSMENT 

RCC activities and updates      /       OECD Regional Updates RCC
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LATIN AMERICAN AND 
CARIBBEAN COMPETITION FORUM
(LACCF)

The report entitled “OECD Competition 
Trends in Latin American and the Caribbean” 
was launched in September 2022 during the 
LACCF in Rio de Janeiro, Brazil. It presents 
some of the main competition enforcement 
trends in Latin America and the Caribbean 
and is based on an analysis of data from a 
total of 14 OECD and non-OECD jurisdictions 
in the region from 2015 to 2020, who together 
represent approximately 85% of both GDP 
and population in the region. By providing 
multi-year data on competition enforcement 
indicators, this report can support in-
formed policy making and contributes to the 
continual improvement of competition law 
and policy in the region.

REPORT ON COMPETITION
TRENDS IN LATIN AMERICA 
AND THE CARIBBEAN 

As highlighted in the report, data on competition 
enforcement indicators can support informed 
policy making and contribute to the continuous 
improvement of competition law and policy. 
This descriptive analysis does not determine 
causal relationships but instead highlights 
overall trends in the region and presents 
some correlations. The report is structured 
as follows: the evolution of competition law 
and policy in LAC; competition authorities’ 
resources; merger control, cartel enforcement; 
enforcement of abuse of dominance; and, 
advocacy activities. The full report is available 
here: https://www.oecd.org/competition/
oecd-competition-trends.htm, in English 
and Spanish.
 

The 20th edition of the LACCF was hosted 
by the Brazilian Administrative Council for 
Economic Defence (CADE) during 27-28 
September 2022 in Rio de Janeiro, Brazil. 
It was the first in-person LACCF after two 
editions hosted by the OECD due to the 
sanitarian crisis in 2020-2021. The event 
comprised three Sessions on the following 
topics: I) Strengthening incentives for leniency 
agreements, II) Market definition in the Gas 
Sector, and III) Media mergers. During the 
LACCF the OECD Competition Trends Report 
in LAC was launched, and the Annual Report of 
the RCC was presented to the Heads of Agency. 
In addition, Julian Fernando Palacín, President 
of INDE-COPI, presented the annual report 
of the RCC-Lima. He highlighted that more 
than 1 000 partici-pants, including competition 
officials, regulators and judges, from 25 

jurisdictions in the region, have benefited from 
the capacity-building activities of the centre.
In total, 219 participants attended the LACCF: 
100 in person in Rio de Janeiro and 119 virtually 
given the hybrid format adopted for this year. 
They represented 18 jurisdictions from LAC, 4 
non-LAC and 3 international organisations. The 
LACCF meeting was preceded by the National 
Competition Day in Brazil and followed by the Ibero-
American Forum on Competition and a meeting of 
the Regional Competition Centre for the Americas 
(CRC) on 29 September 2022.

The next LACCF is planned for 26-27 September 
2023 in Ecuador and it will be hosted by the Su-
perintendence for Market Power Control (SCPM).
Further information can be found here:
h t t p s : / / w w w. o e c d . o r g / c o m p e t i t i o n /
latinamerica/

RCC activities and updates      /       OECD Regional Updates RCC



Paulo Burnier: The SCPM has been 
active since 2012 and recently went 
through an OECD-IDB Peer Review. Could 
you please share with us your experience 
with this Peer Review exercise and how 
do you see the evolution of the SCPM in 
recent years?

Danilo Sylva: The SCPM is a relatively 
young institution that has experienced a 

Superintendent of the 
Superintendence for Market Power 
Control (SCPM), in Ecuador, since 
November 2018. He is a lawyer 
and PhD in Law from the Pontifical 
Catholic University of Ecuador. 
On 30 November 2022, he met with 
Paulo Burnier da Silveira (OECD), 
on the margins of the OECD 
Competition Committee meetings 
in Paris, to share his views on 
competition policy in Ecuador and 
Latin America.

process of sustainable growth. Today it is 
a solid, mature institution that knows what 
it has to do. In this context, I believe we 
made the right decision in 2019 when we 
asked the OECD to consider Ecuador for 
a Peer Review exercise. We were glad to 
learn that the OECD had confirmed the 
evaluation of Ecuador’s competition law 
and policy through this Peer Review. The 
exercise was carried out during 2020 and 
the results presented in 2021. Of course, as 
in exercises of this nature, there is a “before” 
and an “after” of the review process. We 
have been very responsible in accepting 
the conclusions and recommendations 
of the OECD. We are convinced that 
we must follow the path outlined by the 
OECD. We continue to implement the 
changes that related to the SCPM, in 
accordance with the competences of the 
Superintendence, and we also collaborate 
with other public institutions to support the 
other necessary adjustments, and allow 
the competition regime to be consolidated. 
This has been possible thanks to the effort 
and technical and committed work of the 
Superintendence’s team.

Paulo Burnier: In 2023, Ecuador - through 
the SCPM - will host the next Latin American 
and Caribbean Competition Forum (LACCF). 
As you look to the future, how do you see 
the challenges that lie ahead?

Danilo Sylva: One of the good news has 
to do indeed with the Latin American and 

Caribbean Competition Forum (LACCF). 
We are very happy with the acceptance of 
our candidacy to host the LACCF. This is 
important to consolidate the management 
that we are carrying out and to convey to 
the rest of the public institutions in Ecuador 
that this is the path we should take. We 
know the importance that the OECD has 
in various aspects, and we believe that 
the Peer Review exercise can also be 
useful for other institutions in Ecuador, so 
that they can identify their difficulties and 
improve together. This process makes it 
possible to give the appropriate responses 
to the public and optimize the functioning 
of the public administration. That is 
why we are very enthusiastic about the 
opportunity that we will have to host the 
LACCF. In addition, it commits us as an 
institution to continue to work technically 
at both a national and international levels. 
The challenges are immense and one 
of them is to continue maintaining the 
standards and good practices that we have 
achieved in recent years. We hope that 
the discussions of the LACCF in Ecuador 
will help us to consolidate this work.
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The interaction between data protection 
and antitrust laws has become a vital 
topic for competition law scholars in 
recent years, as several agencies’ reports 
have raised major concerns about 
reduced levels of data protection derived 
from market concentration1. In Brazil, the 
approximation of data protection and 
antitrust regimes has been intensifying 
since the General Data Protection Law 
(Law no. 13,709) was issued in 2018. 
This law came into force in 2020 and is 
currently enforced by the National Data 
Protection Authority (“ANPD”) which 
has the full responsibility for applying 
administrative sanctions for non-
compliance with the legislation. 

1 For a comprehensive review of reports on competition policy in the digital economy, see FILIPPO LANCIERI, PATRICIA MORITA SAKOWSKI, Competition in Digital Markets : A Review of Expert Reports, in Stanford Journal of Law, Business & Finance, 1, 26 , 
2021, pp. 97–98   /   2 ORGANIZATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT - OECD, Data Portability, Interoperability and Digital Platform Competition, May , 2021, pp. 26–27  /   3  STEVEN C. SALOP, The Raising Rivalss Cost Foreclosure 
Paradigm, Conditional Pricing Practices and the Flawed Incremental Price-Cost Test, in Antitrust Law Journal, 81 , 2017, p. 392 (“A firm can achieve, enhance, or maintain monopoly power by raising the costs or restricting the output of rivals that remain viable, 
whether or not the rivals are able to reach the [Minimum Efficient Scale] MES level of output”)   /   4 DANIEL L RUBINFELD, MICHAL S GAL, Acess Barriers to Big Data, in Arizona Law Review, 1, 59 , 2017, p. 366   /   5 Administrative Council for Economic 
Defense (CADE). Administrative Process nº 08700.005694/2013-19. Rapporteur vote of Commissioner Maurício Oscar Bandeira Maia (SEI no. 0628841), 2019

After the adoption of the Brazilian general 
data protection law (”LGPD”), the Brazilian 
Competition Authority assessed some interesting 
cases involving restrictions to data portability 

BRAZIL
RESTRICTIONS TO DATA
INTEROPERABILITY AS ABUSE
OF DOMINANCE
By Victor Fernandes

as a abuse of dominance infringement under 
article 36 of Law no. 12,529/2011. These recent 
rulings pose new theories of the harm in digital 
markets and raise some dilemmas involved in 
imposing interoperability measures as antitrust 
remedies. This brief article discusses how the 
Brazilian Antitrust Legislation is well adapted to 
deal with such infringements. It also proposes 
a general framework for assessing abuse of 
dominance against the backdrop of two recent 
cases ruled by CADE.

ASSESSING RESTRAINTS TO DATA 
INTEROPERABILITY BY DOMINANT FIRMS

New theories of harm for unilateral conduct can 
be drawn from addressing digital dominance 
under Brazilian competition law. Under an 
abuse of exclusion perspective, a dominant firm 
might be able to foreclose competition or raise 
rival’s costs through preventing its users from 
achieving data portability or imposing limitations 
on data interoperability across platforms2. 
The alleged non-rivalry and non-exclusivity of 
the data do not crowd out the merits of these 
theories of harm. Even if it is possible for the rival 
to achieve a minimum viable scale to operate 
its platform, impediments to data portability or 
interoperability can keep the monopoly power of 
dominant platforms unchallenged in a context of 
weak competition3.

Impediments on data portability or 
interoperability can take the form of 
contractual, behavior or even technological 

barriers4. These conducts shall be framed 
under the examples contained in the non-
exhaustive list of art. 36, § 3, items III and 
IV, of Law No. 12.529, 2011. Adopting terms 
that outright prohibit data transfer between 
platforms is a rare practice in most digital 
markets. However, dominant players may 
adopt some indirect practices aimed at 
restricting multihoming or switching between 
platforms. Some examples may include the 
implementation of cognitive barriers to data 
transfer from one platform to another, the 
bundling of complementary services around 
the dominant platform’s ecosystem, or the 
provisions of benefits to users who adopt 
“single-homing” behaviors.

Some practical examples from the Brazilian 
jurisdiction helps to understand these 
challenges. The first paradigmatic case worth 
mentioning is the antitrust probe launched 
in 2013 against Google for the so-called 
“AdWords Abuses”5. Google was accused of 
imposing technical and contractual restrictions 
on their AdWords API licensing. The investigated 
constraints were alleged to impede software 
developers from offering advertisers campaign 

Victor Fernandes
Commissioner of CADE in Brazil and professor of 
Competition Law at the Brazilian Institute for Teaching, 
Development and Research (“IDP”). The author 
holds a Ph.D. Degree in Commercial Law from the 
University of São Paulo (“USP”). The author’s opinions 
should does not represent the official positions of the 
institutions mentioned. at CADE and PhD in Law from 

the University of Sao Paulo.
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management solutions. Campaign management 
software would be prevented from interoperating 
the data provided to AdWords platforms with 
rivals (such as AdBing). 

When the case was tried in 2019, CADE’s 
Tribunal scrutinized the existing provisions in 
Google’s AdWords API licensing agreement, 
which had previously been amended after 
the signing of an antitrust settlement with 
the Federal Trade Commission (“FTC”) in the 
United States6. Google claimed in its defense 
that the licensing clauses of the AdWords API 
were essential to combat the so-called “lowest 
common denominator problem.” It maintained 
that if the input fields were standardized for 
online campaigns, Google AdWords’ features 
would be curtailed and deprecated just for 
compatibility with other rival platforms7. The 
vote-reporter accepted that defense and 
considered that “if the software undermined 
the input fields for this full compatibility with 
the most varied platforms, advertisers could 
have access to less complete services, which 
could be detrimental to their experience with 
the products developed by the platforms8”.

Another compelling investigation by CADE shows 
how limitations on interoperability can constitute 
antitrust law violations in the financial system. In 
2019, CADE opened an investigation against a 
large Brazilian bank called Bradesco based on a 
complaint that the bank was preventing access 
to data by a firm that owns a smartphone app 
called Guiabolso9. Este ofrece a sus usuarios 
herramientas de gestión de finanzas personales 
y servicios de crédito dentro de la aplicación. 
Bradesco fue acusado de imponer tokens a los 
clientes del banco para acceder a Guiabolso. 
Bradesco implementó un sistema con contraseñas 
aleatorias de doble verificación en su aplicación 

de banca por Internet. Dado que este no estaba 
disponible para la aplicación Guiabolso, los 
clientes de Bradesco a menudo no podían acceder 
a la interfase de dicha aplicación.

Another compelling investigation by CADE 
shows how limitations on interoperability 
can constitute antitrust law violations in the 
financial system. In 2019, CADE opened an 
investigation against a large Brazilian bank 
called Bradesco based on a complaint that 
the bank was preventing access to data by 
a firm that owns a smartphone app called 
Guiabolso10. In short, Guiabolso offers 
its users personal finance management 
tools and credit services within the app. 
Bradesco was accused of imposing technical 
difficulties for the bank’s customers to access 
Guiabolso. Bradesco implemented a token 
system with random double-check passwords 
in its internet banking application. Since this 
double password verification system was 
not available for the Guiabolso application, 
Bradesco customers were often unable to 
access the functionality of that app.

The case was closed at CADE in 2020 with the 
signing of a settlement agreement. Bradesco 
committed to “develop connection interfaces that 
allow Guiabolso to (i) offer and capture the consent 
of its users who are also customers of Bradesco; and 
(ii) access Bradesco’s systems, through previously 
established encrypted communication, allowing 
the collection of all data from users who provided 
consent.”  Thus, Bradesco would have to develop 
technical functionalities allowing its customers to 
manifest their consent to use Guiabolso. While 
Bradesco would be allowed to use the password 
generator token, this token technology could not 
prevent contracting financial services with rival firms.
When the two cases are compared, some insights 

emerge about antitrust remedies. When imposing 
interoperability mandates, antitrust authorities 
sometimes feel compelled to decide which market 
factors will be left entirely to competition and which 
factors should be neutralized as preconditions for 
rivals to operate. This decision implicates much more 
than considering whether reactive and proactive 
antitrust remedies. It involves, after all, deciding what 
aspect of the design of digital products should be 
subject to market contestability.

In the Google case, CADE chose not to 
engage in the redesign of the input channels 
for AdWords API advertising campaigns. One 
can assert that, in essence, the authority 
held that this degree of intervention could 
adversely interfere with competition for API 
design. However, CADE could have engaged 
in more discussion on how preponderant the 
innovation competition was in that market.

On the other hand, in the Guiabolso case, it 
seems that the security restrictions imposed 
by Bradesco were not regarded as an 
autonomous market competition parameter, 
at least not in the exact terms of the product 
design developed by Bradesco. The notion 
that customers’ safety could be guaranteed 
by other alternatives that were less harmful to 
competition seems to have played a decisive 
role in the case. This thinking though also 
pervades the product design evaluation from 
a competitive perspective.

FINAL REMARKS

Assessing restrictions on data portability 
and interoperability as antitrust violations 
requires more than the categorical thinking 
that traditionally guides abuse of dominance. 
Depending on how these restrictions occur, 

they could be needlessly confused with 
exclusivity agreements, discriminatory 
practices, or refusals to deal. Putting the 
practices into these old boxes may be of 
little value to antitrust authorities. 

The real critical choices to be made 
by antitrust authorities when imposing 
remedies blur the limits of the intervention 
over the design of digital products. Agencies 
should be cautious in cases where enforcing 
interoperability is of little use in enhancing 
competition. However, when ease design 
solutions are available, condemning 
unilateral conducts may be a particularly 
interesting way to foster both competition 
and data protection goals in digital markets.

6 GILBERT, R. J. U.S. Federal Trade Commission Investigation of Google Search (2013). SSRN Electronic Journal, v. 1, n. 1, p. 2, 2017   /   7 CADE, supra note 6, paragraphs 123-124   /   8 CADE, supra note 6, paragraphs 125   /   9 Administrative Council for 
Economic Defense (CADE). Administrative Process nº 08700.004201/2018-38. Nota Técnica n°17/2019/CGAA2/SGA1/SG/CADE (SEI no. 0591539)   /   10 Administrative Council for Economic Defense (CADE). Administrative Process nº 08700.004201/2018-
38. Nota Técnica n° 22/2020/CGAA2/SG/CADE (SEI no. 0816090), paragraph 19
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This article discusses the experience of 
the Federal Telecommunications Institute 
(IFT) in the analysis of digital OTT markets 
related to audiovisual contents. First, 
it describes the main characteristics of 
these markets and highlights some of the 
most relevant competition implications 
identified by the IFT. Subsequently, the 
particular case of the Disney-Fox merger 
is shared, in which the economic agents 
involved participated in OTT digital 
markets related to audiovisual contents 
and was authorized subject to fulfilment 
of structural conditions. Finally, in view of 
the dynamics of the OTT digital markets, 
some elements are highlighted that could 
be considered in future competition 
analyses or investigations that could be 
carried out in these OTT markets.

1 See  Administrative  Competence Conflict number 3/2022, resolved on March 24, 2022, derived from the merger between AT&T, Inc. and Discovery, Inc. Public version available in Spanish at:  http://sise.cjf.gob.mx/SVP/word1.
aspx?arch=1305/13050000294348360002002002.pdf_1&sec=Jaime_Sevilla_Ag%C3%BCero&svp=1   /   2 The public version of the resolutions issued by the IFT are available in Spanish at:  • AT&T/Time Warner: https://www.ift.org.mx/sites/default/files/
conocenos/pleno/sesiones/acuerdoliga/vppift150817487.pdf; • Disney/Fox: https://www.ift.org.mx/sites/default/files/conocenos/pleno/sesiones/acuerdoliga/verpubpift110319122canxuce.pdf; • Televisa/Univisión: https://www.ift.org.mx/sites/default/files/
conocenos/pleno/sesiones/acuerdoliga/vp080921445ct.pdf; • Discovery/Time Warner: https://www.ift.org.mx/sites/default/files/conocenos/pleno/sesiones/acuerdoliga/vpext22082213.pdf

MEXICO
OTT MARKETS ANALYZED BY
THE FEDERAL TELECOMMUNICATIONS
INSTITUTE IN MEXICO
By Salvador Flores Santillán and Juan Manuel Hernández Pérez

OTT MARKETS ANALYZED 

In Mexico, the IFT is the economic competition 
authority in charge of analyzing digital OTT 
markets related to audiovisual contents1. Based 
on these powers, the IFT has analyzed the 
following OTT markets:
• Provision of the OTT digital service of 
audiovisual contents by subscription;
•   Provision and licensing of audiovisual contents 
to OTT digital service providers of audiovisual 
contents, and
• Provision and sale of advertising spaces 
through OTT digital services of audiovisual 
content.
These OTT markets have been analyzed in 
the following four mergers that had effects in 
different countries2:
1. AT&T/Time Warner (15/08/2017);
2. Disney/Fox (11/03/2019);
3. Televisa/Univisión (08/09/2021), and
4. Discovery/Time Warner (22/08/2022)

MAIN FEATURES

A. Provision of the OTT digital service of 
audiovisual contents

This service allows the user to access to audiovisual 
content through the Internet, mainly for entertainment 
purposes, and is based on one of the following 
business models:
a) Subscription: The user pays a fee to access 
the service. Examples are Netflix, HBO Max 
and Disney +.
b) E-Sale: The user acquires a digital copy of a 
content in exchange for a single payment, to be 
viewed as many times as he/she wishes. An example 
of this service is Apple TV.
c) Rental: The user pays a fee to access to content 

for a limited period. An example of this service is 
Cinépolis Click.
d) Ad-supported: The user does not pay a fee, but 
is exposed to advertising. Examples are You Tube, 
Facebook Watch and Tik Tok. 

Of these four business models, the IFT has analyzed 
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the provision of the OTT digital service of audiovisual 
contents, by subscription. It is identified that the 
audiovisual content included in these services is 
generally composed of films, series, documentaries 
and, in some cases and to a lesser extent, sports 
events and linear channels3.

Regarding the relevant market analysis, currently, 
the IFT does not consider that the OTT digital 
service of audiovisual contents by subscription 
and the pay TV service are substitutes, mainly 
due to the following elements:

• In order to access to OTT digital services of 
audiovisual contents, Internet access is required, 
which increases the total price to be paid by the 
user. 
• The availability levels of both services are not 
comparable, due to the penetration of broadband 
Internet access services.
• Pay TV service generally includes a wide variety 
of live events; pay TV providers are subject to 
regulation, including having a concession, while 
OTT digital service providers do not.

In the provision of this service, the presence 
of economic agents with a relevant position is 

identified, as is the case of Netflix, as well as 
elements that hinder entry such as i) the need 
to have attractive, recognized and diversified 
content, ii) the need to reach a critical mass of 
subscribers, and iii) high investment costs in 
advertising to publicize the service.

In the case of Mexico, considering the low 
market shares of the economic agents involved 
in the assessed mergers, no possible risks have 
been identified in the identified market. 

B. Provision and licensing of audiovisual 
contents to OTT digital service providers

Refers to the provision of content to be streamed 
by OTT digital service providers of audiovisual 
contents.

Given the relevance of audiovisual contents, 
which differentiates them from their competitors, 
OTT digital service providers acquire audiovisual 
contents for exclusive distribution. For example, 
Netflix acquired and exclusively streams Cobra 
Kai and Stranger Things; Prime Video: The 
Rings of Power, The Boys, etc; Disney+: The 
Mandalorian, Andor, among others.

Important economic agents are identified as 
participating in this market, some of which are 
vertically integrated:

• Disney: Provides content to Amazon Prime Video, 
but also provides the OTT digital services Disney+ 
and Star+, which includes exclusive content.
• Warner: Provides content to Netflix and Amazon 
Prime Video, but also provides HBO Max, which 
includes exclusive content.
•  Grupo Televisa: Provides content to Netflix 
but also provides Vix+, which includes 
exclusive content.
• Netflix y Prime Video: They produce content that 
they stream on their own OTT digital services.

Considering the low market shares of the 
economic agents involved in the assessed 
mergers, the IFT has not identified possible 
risks in the identified market.

C. Provision and licensing of audiovisual 
contents to OTT digital service providers

In this market, advertisers pay to have their ads 
displayed in different formats, including banner 
ads, native advertising, sponsored content and 
video advertising. This type of advertising is 
likely to be targeted advertising; for example, 
tire advertisers seek advertising space on OTT 
digital services that include car-related contents. 
The factors that influence the value of advertising 
spaces are mainly the number of users of the 
OTT digital service and consumer profiles.

Considering these characteristics and the low 
market shares of the economic agents involved 
in the evaluated mergers, the IFT has not 
identified possible risks in the identified market.

DISNEY-FOX MERGER
On March 11, 2019, the IFT authorized the Disney/
Fox merger, subject to the divestiture of the Fox 
Sports business in Mexico.

The merger involved the three OTT digital 
markets referred in this document and no risks 
to competition were found in those markets. 
However, the transaction generated risks to 
competition in the provision and licensing of 
Sports audiovisual content to Pay TV providers, 
so it was ordered to divest that business. In 
this way, in a tangential manner, the business 
of provision and licensing of Sports audiovisual 
content to OTT audiovisual content service 
providers was also disincorporated.

CONCLUSIONS

In the exercise of its powers as economic 
competition authority, the IFT has analyzed OTT 
digital markets related to audiovisual contents.

Considering the characteristics of these 
markets and the economic agents involved, 
in the mergers with effects in Mexico that the 
IFT has evaluated, no risks to the process 
of competition and free concurrence have 
been identified.

However, elements that could constitute 
barriers to entry have been identified, derived 
from vertical integrations and exclusivities 
between content providers and OTT digital 
service providers, so it is important to pay 
attention to new mergers, mainly those that 
seek to acquire competitors that could be 
disruptive in the market.

3  For example, in Mexico it is identified that: • Netflix: Its catalogue of audiovisual contents consists mainly of films and series; • HBO Max: Its catalogue of audiovisual contents consists mainly of films and series, but it also streams various live events (not 
replicables), such as UEFA Champions Leage matches; • STAR+: Its catalogue of audiovisual content consists mainly of films and series, but also includes various events that are simulcast on its ESPN channels; • Prime Video: Its catalogue of audiovisual 
contents consists mainly of films and series, but also includes channels that are broadcast simultaneously on free-to-air TV (TV Azteca channels) and pay TV (Fox Sports channels); • Prime Video: Its catalogue of audiovisual contents consists mainly of films 
and series, but also includes channels that are broadcast simultaneously on free-to-air TV (TV Azteca channels) and pay TV (Fox Sports channels).
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Since the COVID-19 pandemic, electronic 
commerce (or e-commerce1)  experienced 
significant growth in Peru. The restrictions 
on the mobility of people in this period 
encouraged the purchase of products 
in national and foreign e-commerce. To 
make purchases in these establishments, 
it was important to adopt alternative 
means of payment to cash, such as 
payment cards and mobile wallets. At 
the level of card use, transactions with a 
card-not-present (CNP) stood out, which 
are those operations where the consumer 
enters the main data of his card through 
the merchant’s website. The intensive 
use of this type of CNP transactions not 
only allowed an increase in purchases 
e-commerce, but also its use in global 
streaming platforms such as Spotify, 
Apple Music, Netflix, among others, or 
marketplaces such as Amazon or Alibaba.

1 Sistema de compra y venta de productos o servicios que se realiza exclusivamente a través de Internet.   /   2 OPlataformas que prestan sus servicios a nivel mundial pero no están domiciliadas en Perú.   /   3 En estos casos, no solo la transacción está 
sujeta a tarifas internacionales, sino que el usuario requiere que su tarjeta esté habilitada para realizar compras en el extranjero. Además, el pago se procesará en moneda extranjera, provocando que las variaciones cambiarias incrementen el costo final de 
la transacción para el usuario.

PERU
RECENT EXPERIENCE PROMOTING
COMPETITION IN DIGITAL MARKETS
IN PERU
By Rodolfo Tupayachi

ACCEPTANCE OF PAYMENTS TO FOREIGN 
MERCHANTS

V ISA and Mastercard, companies that manage 
the main card payment networks, identified that the 
payment transactions made by Peruvian cardholders 
on global platforms2 were not being processed as 
cross-border operations, but as domestic operations. 
In this regard, these companies indicated that the 
acceptance of a transaction for a foreign merchant 
(outside of the acquirer’s country of domicile) must 
be processed as cross-border operation and the 
corresponding international fees must be applied3. 

The problem exposed with the registration of 
transactions in foreign merchants would be caused 
by the action of a group of payment facilitators 
(hereinafter, PAYFAC) established in Peru and 
specialized in providing payment acceptance 
services to global foreign merchants such as 
Netflix, Spotify, Amazon, among others. However, 
since 2019 the PAYFACs have processed these 
transactions as domestic and paid the national 
fees for the use of card networks. 

CARD BRAND PROGRAMS TO ACCEPT 
PAYMENTS FROM FOREIGN MERCHANTS

In 2021, VISA and Mastercard informed 
acquirers in Peru that the acceptance of 
payments for foreign merchants –businesses 
that do not have an office in Peru– is not 
in accordance with the jurisdiction rules 
established by them for authorizing «local» 
transactions. Therefore, transactions for 

this type of businesses had to be reported 
and processed as cross-border operations. 
In addition, the card brands pointed out that 
the way in which these operations have been 
processed has exposed their ecosystems 
to risks and potential security breaches and 
breaches of regulations that they must comply 
with in the different jurisdictions where they 
are present. 

Acquirers and PAYFAC were informed by the 
card brands that, in the future, to be able to 
provide the payment acceptance service for 
foreign merchants, they should participate 
of their new programs: Expanded Merchant 
Location Pilot (EMLP) of VISA and Payment 
Intermediary Foreign Exchange Operators 
(PIFO) of Mastercard. Under these programs, 
PAYFAC may continue to use their networks as 
long as they report information that allows for the 
proper identification of foreign merchants, their 
location and characteristics of their business. 
Participation in these programs, while voluntary, 
would involve meeting new fees or recognizing 
international fees to accept payments from 
foreign merchants.

Outside these programs, local acquirers and 
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PAYFAC will not be able to continue providing 
the payment acceptance service to foreign 
merchant and, if they continue to accept and 
process these operations as domestic, they will 
be subject to cumulative monetary sanctions 
and, ultimately, the acquirers could have their 
licences cancelled. 

Alternatively, they were informed that they 
could request the acquisition license in the 
country of the foreign merchant so that they 
can provide services to these companies. 
In the case of PAYFAC, they could establish 
contractual relationships with acquirers 
located in the jurisdictions of the businesses 
they want to affiliate.

For local players, the conditions and 
charges that arise from these programs are 
onerous and would mean an increase in the 
cost of the activities of PAYFAC, who have 
specialized in providing these services to 
foreign merchants (such as. Netflix, Spotify, 
Apple Music and Amazon).

Among VISA’s EMLP and Mastercard’s PIFO 
programs, the former’s program would be the 
one that would generate the greatest impact for 
local stakeholders as VISA is the main brand of 
card (whether debit or credit) issued in Peru and 
represents the largest number of transactions 
processed in the country.

For PAYFAC, accepting the costs of the 
programs will mean an increase in their services 
fees that may lead foreign merchants to opt for 
the payment acceptance services of an acquirer 
or PAYFAC located in their own jurisdiction, 
which in turn would mean that such transactions 
will no longer be processed locally. Additionally, 
consumers could be affected because they would 
no longer have the facility to make their payments 
in local currency and even use means payments 
different from cards such as bank transfers, cash 

coupons and can also be restricted from making 
their payments in instalments.

PROPORTIONALITY OF THE MEASURES 
PROPOSED BY THE CARD BRANDS

Undoubtedly, the VISA program generates 
a valid concern for acquirers and PAYFAC 
in Peru, as without access to its payment 
network, they will not be able to continue 
serving Peruvian consumers who use a local 
payment mean to carry out their transactions 
with foreign merchants.

VISA and Mastercard have justified these rules 
and higher costs, indicating that international 
operations compared to domestic operations 
are exposed to greater risks of fraud, money 
laundering and financing of terrorism (LA/
FT), chargebacks, commercialization of illegal 
products, security, and so there’s the need to 
comply with the regulations of each country where 
they are physically present (e.g., data protection, 
consumer protection, among others). In addition, 
inadequate processing of these transactions 
could put the ecosystem of card networks at risk, 
affecting the reputation of these companies.

On their turn, acquirers and PAYFAC that operate 
in Peru have indicated that they have monitoring 
and security systems to mitigate these potential 
risks in transactions with CNP and that no 
major differences have been observed between 
domestic and international transactions that could 
give rise to the concerns expressed by the VISA 
and Mastercard. In addition, these companies 
have explained that they have rigorous onboarding 
procedures for any new business they affiliate. 
Therefore, if a change in risk patterns is observed, 
these companies can implement their protocols to 
manage and counter them.

Considering these positions, the Competition 
Authority requested detailed information on the 

evolution of fraud instances arising from the 
transactions challenged by VISA and Mastercard. 
No increment in fraud cases since PAYFAC 
provided their services to foreign merchants was 
found, nor an increment in the differential risk 
between domestic and international operations.

Following these initial results, the cost of the 
EMLP program was analysed with respect to 
a typical international transaction to see if the 
expected charges could be higher. The data 
showed that the charges resulting from the 
VISA EMLP program were higher than those 
that a foreign acquirer would face in a cross-
border transaction, especially for purchases 
greater than USD 5. Therefore, the transactions 
in Global streaming businesses, marketplaces, 
games, SaaS, among others, would be subject 
to higher costs for PAYFAC.

RESULTS AND RECOMMENDATIONS

As a result of this analysis, the Commission for 
the Defence of Free Competition approved two 
recommendations with the objective of promoting 
adequate conditions of concurrence and competition 
in the market for payment acceptance services to 
foreign electronic businesses not located in Peru and 
promoting a framework of understanding between 
card brands and national players in the payment 
system, thus continuing to work on the development 
of payment services, financial inclusion, and the 
proper functioning of this market.

First, VISA and Mastercard were recommended 
to carry out a review of the costs of cross-border 
transactions resulting from their programs, 
carefully considering the monitoring systems 
and measures developed by the acquirers and 
PAYFAC to prevent the risks they are concerned 
about. Secondly, it was recommended that all the 
actors should jointly participate in assessing the 
actual risks of these transactions.
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Finally, VISA and Mastercard showed openness to 
implement the two recommendations. Even before 
the issuance of the report, VISA announced the 
postponement and revision of its EMLP program. 
However, VISA pointed out that no new foreign 
merchants would be affiliated to PAYFAC during this 
revision process. Likewise, VISA agreed to present the 
results of its review by December 2022. Meanwhile, 
PAYFAC and acquirers also showed openness to 
participate in this process of reviewing the conditions 
for processing and, if necessary, implement further 
measures to ensure the security of transactions.

Although an additional analysis would be needed 
to determine whether the changes that the card 
brands will propose will effectively minimize the 
concerns expressed by the different parties4, 
the advocacy mechanism has proven to be 
worthwhile to address competition concerns in 
dynamic markets such as card payment systems5. 

5 In parallel to the development of this report, the National Directorate for Investigation and Promotion of Free Competition has received complaints previously filed by PAYFAC against the implementation of card network programs by VISA. These complaints 
are currently pending decision by the Administrative Tribunal of Indecopi.  /   2 It is important to note that for the development of this advocacy report, it has been relevant to have issued a Market Study of the card schemes in 2021, allowing the preparation of 
this report in a short time.
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The Peruvian Competition Authority 
(Indecopi) aims to promote and defend 
competition among companies to 
protect the interests of consumers and 
the proper functioning of all markets.

PERU
INDECOPI´S RECENT MARKET
STUDY ON FINTECH
By Rodrigo Delgado

To achieve these objectives, the National 
Directorate for the Investigation and Promotion 
of Free Competition of Indecopi (hereinafter, 
the Directorate) has a wide and varied activity 
within the framework of the promotion of 
competition, which includes the preparation 
and publication of market studies. The Market 
Study on Payment Card Services, published in 
2021, is an example of this kind of contribution 
and a reminder of its relevance in markets 
related to financial services.

Currently, the fintech markets are particularly 
relevant due to their ability to dynamize the 
financial services through the use of digital 
technologies, advancing financial inclusion 

for underserved populations and providing an 
alternative funding source for Micro, Small & 
Medium Enterprises. Fintech, as well as the 
digital economy, are considered necessary 
elements to boost the productivity and economic 
growth of countries. The development of these 
sectors is transforming how people access 
to goods and services worldwide, blurring 
geographical barriers.

Therefore, Indecopi has developed a thorough 
report about the fintech markets in Peru to 
deepen the knowledge of how they work, their 
positive impact on the potentially lower costs 
for consumers and businesses to access to 
financial services, and their competition risks. 

THE MARKET STUDY

The study analyses the markets where the 
fintech companies operate, their relationship 
with banks, and the support from the 
Government to develop digital financial 
services in Peru.

It is important to highlight that this analysis 
focuses on the fintech companies that 
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represent a relevant percentage (59.7%) 
of the total amount that operate in Peru and 
have potential risks to competition, such 
as the ones that provide credits, currency 
exchanges and digital payments (see Figure 
1). The fintech credit category includes the 
fintech companies specialized in factoring 
and the digital payments comprise the mobile 
wallets. Therefore, the markets analyzed are: 
(i) Currency Exchanges; ii) Fintech Credit; iii) 
Factoring and iv) Mobile Wallets.

The methodology used for the drafting of this 
document followed the Guidelines on Market 
Studies (2016). Thus, after the publication of 
the Launch Report, a public note was uploaded 

on Indecopi´s website and public and private 
stakeholders were invited to share their 
comments and feedback about the concerns 
identified in the Launch Report.

Subsequently, between May and August of 
2022, the Directorate held several interviews 
and collected information from different 
economic agents involved with the study, 
alongside data from public sources. Based on 
this information, the Directorate drafted the 
Market Study on Fintech.

During this period, we have been able to gather 
information regarding the tensions that exist 
with banks. For example, in the provision of 

currency exchange services, fintechs compete 
with banks, but require bank accounts to provide 
their services to consumers. Nonetheless, some 
banks do not allow fintech to open bank accounts 
in their entities or close fintech bank accounts.

RECOMMENDATIONS

The study provides a deeper knowledge about 
competition issues that have surfaced in the 
fintech markets analyzed, such as:

(i) requirement to have a physical office;
(ii) opening and maintenance of bank accounts; and,
(iii) lack of regulation issues such as access to 
information, interoperability and open banking.

However, it is important to highlight that the 
document also contains recommendations on 
each one of these issues.

For example, regarding the interoperability, 
the study notes that the market of mobile 
wallets has developed despite them not 
being interoperable. This situation implies a 
significant inefficiency because the entities 
that want to operate under the current 
system in Peru – with two main mobile 
wallets – have to pay access costs in both 
of the schemes and prepare two different 
developments to access to them. Therefore, 
the main recommendation on this matter 
is to introduce the interoperability in the 
market of mobile wallets, as it is crucial to 
strengthen competition.

Nonetheless, during the drafting of this 
study, an important milestone occurred: the 
Central Reserve Bank of Peru published 
regulations on interoperability of payment 

services (October, 2022), which establishes a 
framework that will contribute to increase the 
competition in the mobile wallet market and, 
in general, in the payment services market. 
Furthermore, these regulations follow the 
efforts of other countries of the region, aimed 
to promote the interoperability. Thus, it is 
expected that in 2023, when the mandatory 
interoperability will begin, the competitive 
intensity in the market increases, bringing 
efficiency and benefits to consumers. 

Finally, we anticipate that the next publication 
of the market study, scheduled for the 
first quarter of 2023, will contribute to the 
development of the fintech sector, and improve 
access and competition in the provision of 
financial services in favour of consumers.
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Fuente: Fintech Business Guide 2021/2022, EY Law, 2021, p. 38

Figure 1: FINTECH ECOSYSTEM IN PERU, 2021
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