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FOREWORD

Foreword
Standard setting and technical regulations have long been the focus of competition policy.
This focus will inevitably remain, given that standard setting often involves close cooperation among potential competitors. This does not mean that governments should have
extensive competition-related oversight of standard setting. The appropriate role of
government shall be determined in accordance with actual or potential weaknesses in the
standardisation process and the assessment of actual or potential anti-competitive effects
of the developed standards. Governments can take many actions to ensure that competition
concerns are addressed in the standard setting process. The aim of this report is to provide
guidance on how to do this.
This report has been produced at the request of the Mexican Ministry of Economy, under
the framework of the Agreement signed between the OECD and this Ministry of Economy
in December 2014 to strengthen Mexico’s competitiveness through economic competition.
The support provided by the OECD through this agreement aims to help the Ministry to
promote competition in the Mexican markets that are affected by structural, conduct and
regulatory features.
In Mexico, the Organic Law of the Federal Public Administration establishes the
responsibilities of the Mexican Public Administration bodies. Among others, the Law
attributes to the Ministry of Economy the power of issuing and monitoring technical
regulations, standards and of overviewing the legal metrology.
Since the enactment of the Federal Economic Competition Law (FECL) in May 2014,
which emanates from the Constitutional reform in competition, telecommunications and
broadcasting of June 2013, the Ministry of Economy has the capacity to make requests, on
behalf of the Federal Executive Branch, to the competition authorities1 to start enforcement
and advocacy proceedings in competition matters.2 The Ministry, on the basis of this new
power and its mandate to formulate and conduct Mexico’s industrial policy, is the authority
responsible for promoting productivity and competitiveness of the country’s economy – in
the benefit of consumers, to create a better business environment, to strengthen Mexico’s
internal market, and to attract national and international investment.3
1

The Constitutional reform created the Federal Economic Competition Commission
(COFECE) as an autonomous body with competition enforcement and advocacy powers
in all sector of the economy, with exception of telecommunications and broadcasting,
where the Federal Telecommunications Institute (IFT), also created as an autonomous
body by the aforementioned reform, is the competent authority.

2

Requests for the issuance of opinions about public policy restrictions to competition;
opening of investigations of anti-competitive conduct, unlawful mergers, barriers to
competition, and essential facilities; issuance of decisions on effective competition
conditions in a market, granting of concessions, permits and licences; or opening of a
market study.

3

See the mission of the Ministry of Economy, www.gob.mx/se.
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Acronyms and abbreviations
CCNN

Comités Consultivos Nacionales de Normalización
National Advisory Committees for Standardisation

CNN

Comisión Nacional de Normalización
National Standardisation Commission

CENAM

Centro Nacional de Metrología
National Metrology Centre

COFECE

Comisión Federal de Competencia Económica
Federal Economic Competition Commission

CONAMER

Comisión Nacional de Mejora Regulatoria
National Commission for Better Regulation

COMENOR

Consejo Mexicano de Normalización y Evaluación de la Conformidad, A.C
Mexican Council of Standardisation and Conformity Assessment

CONACYT

Consejo Nacional de Ciencia y Tecnología
National Council of Science and Technology

COTNN

Comités Técnicos de Normalización
Technical Committees for Standardisation

CTNN

Comités Técnicos Nacionales de Normalización
National Technical Committees for Standardisation

DGN

Dirección General de Normas
General Bureau of Standards

DOF

Diario Oficial de la Federación
Federal Official Gazette

EMA

Entidad Mexicana de Acreditación
Mexican Accreditation Agency

FRAND

Fair, reasonable and non-discriminatory

FECL

Federal Economic Competition Law

GATT

General Agreement on Tariffs and Trade

IEC

International Electrotechnical Commission

IFT

Instituto Federal de Telecomunicaciones
Federal Telecommunications Institute

IMCO

Instituto Mexicano para la Competitividad A.C.
Mexican Institute for Competitiveness A.C.

IMT

Instituto Mexicano del Transporte
Mexican Institute of Transport

INECC

Instituto Nacional de Ecología y Cambio Climático
National Institute of Ecology and Climate Change

IPR

Intellectual Property Rights

INP

Instituto Nacional de Pesca
National Institute of Fishery

ISO

International Standardization Organization

ITU

International Telecommunications Union

LFMN

Ley Federal de Metrología y Normalización
Federal Metrology and Standardisation Law

MES

Minimum efficient scale
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NAFTA

North American Free Trade Agreement

NMX

Normas Mexicanas
Mexican Standards

NRF

Normas de Referencia
Reference Standards

NOM

Normas Oficiales Mexicanas
Mexican Official Standards (known as technical regulations)

RIA

Regulatory Impact Assessment

OECD

Organization for Economic Co-operation and Development

ONN

Organismos Nacionales de Normalización
National Standardisation Bodies

PNN

Programa Nacional de Normalización
National Standardisation Programme

PROFECO

Procuraduría Federal del Consumidor
Federal Attorney´s Office of Consumer

SAGARPA

Secretaría de Agricultura, Ganadería, Desarrollo Rural, Pesca y Alimentación
Ministry of Agriculture, Livestock, Rural Development, Fisheries and Food

SALUD

Secretaría de Salud
Ministry of Health

SCT

Secretaría de Comunicaciones y Transportes
Ministry of Communications and Transportation

SDO

Standard development organisation

SE

Secretaría de Economía
Ministry of Economy

SECTUR

Secretaría de Turismo
Ministry of Tourism

SEDESOL

Secretaría de Desarrollo Social
Ministry of Social Development

SEMARNAT

Secretaría del Medio Ambiente y Recurso Naturales
Ministry of Environment and Natural Resources

SENER

Secretaría de Energía
Ministry of Energy

SEP

Secretaría de Educación Pública
Ministry of Public Education

SEP

Standard essential patents

SFP

Secretaría de la Función Pública
Ministry of Public Administration

SHCP

Secretaría de Hacienda y Crédito Público
Ministry of Finance

SPS

Sanitary and Phytosanitary Measures Agreement

SRE

Secretaría de Relaciones Exteriores
Ministry of Foreign Affairs

SSO

Standard setting organisation

STPS

Secretaría del Trabajo y Previsión Social
Ministry of Labour and Social Security

TBT

Technical Barriers to Trade

WTO

World Trade Organisation
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1. INTRODUCTION

Chapter 1. Introduction

A standard, may be a form of regulation, defined as an established set of requirements,
criteria, characteristics or specifications and performance of a current or future good,
service or process that provides information aimed to be used for making reliable
assumptions about the good, service or process. Standards define quality and safety,
information, uniformity, professional conduct and certification, interoperability, targets,
and specifications. They may be mandatory or voluntary and are typically set within a
national or international standard development organisation that creates them through a
standard setting or standardisation process.

1.1. Why this report
Standards and technical regulations affect our lives daily; from food labelling to technical
protocols behind the Wi-Fi, we are constantly using goods and services which are the result
of negotiations and agreements between firms, governments and other stakeholders such
as consumers’ associations.
Standards are important for many reasons: promoting competition in the markets, fostering
international trade, providing interoperability between products, supporting technological
innovations and increasing consumers’ awareness and safety.
The purpose of this report is to analyse the Mexican standardisation system from a
competition policy perspective, identifying its strengths and weaknesses and suggesting
potential improvements.
This chapter describes the reasons for issuing standards, the differences between standards
and technical regulations and the different types of standards in the market.

1.2. Standards and Technical Regulations
Regulation refers to the diverse set of instruments by which governments set requirements
on enterprises, industry and citizens. Regulations include mandatory standards (technical
regulations), trade requirements, laws, formal and informal orders and subordinate rules
issued by all levels of government, as well as rules issued by non-government or selfregulatory bodies to which governments have delegated regulatory powers.
The reasons for governments to regulate are numerous, but can be classified in two main
rationales: social and technical (Baldwin et. al., 2012).
Social reasons justify a range of regulatory activities, such as the protection of human
rights and to further social solidarity (Baldwin, 2012[1]). These reasons are often seen as a
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prior to the market considerations and as a first choice method of organising social
relations.4
Technical justifications for regulating, assuming government acts in the pursuit of public
interest, are often described in a context of market failure. This context may include
(Baldwin, 2012[1]):

4



monopolies where one seller produces for the entire industry or market, or natural
monopolies which occurs when the presence of essential facilities or economies of
scale makes the existence of a single firm as the most efficient scenario;



windfall profits, sometimes called an economic rent or excess profit, when these
are a result of good fortune rather than effort, exploration, research and innovation;



externalities or negative spill overs affecting third parties;



information inadequacies when information may cost money to produce, or false
information, or informational costs;



continuity and availability of service or incomplete market, when there is no private
offer available to cover the existing demand and it is socially desirable to sustain
services;



anti-competitive behaviour when firms’ behaviour negatively affects competition;



public goods and moral hazard to overcome the free-rider problem;



unequal bargaining power to safeguard certain guarantees such as health and
safety;



scarcity and rationing when regulatory rather than market mechanism may be
justified in order to allocate certain commodities when these are in short supply;



rationalisation and co-ordination when individual transaction costs are too
excessive, a centralised approach holds an advantage over individual arrangements;
or when information can be more efficiently communicated through public
channels and economies of scale can be achieved through a public agency
command; and



planning when government command is needed to meet future demands.

See (Baldwin et. al., 2012). “It has been argued, notably by Tony Prosser, that market
failure rationale does not adequately justify the range of regulatory activities that are
commonly undertaken. He suggests, moreover that the market failure analysis treats
regulation as second-best to market allocation and that this does not explain or justify
current practice. Prosser, accordingly, points to the relevance of two further rationales
for regulating – to protect human rights and to further social solidarity. […] What can be
said as a matter of description, says Prosser, is that environmental and many other
regulators can properly be seen as seeking to further social objectives, rather than a simple
acting to correct market failures. […] Consistent with such regulatory rationale[s] are
examples of regulating for reasons of distributional justice, rights protection, and
citizenship – as, for example, where regulated utilities are obliged to apply geographically
averaged tariffs or to meet universal service obligations. […].”
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A standard, in general terms, is an established set of requirements, criteria, characteristics
or specifications of a current or future good, service or process that provides information
aimed to be used for making reliable assumptions about the good, service or process.
The term standard is a broad category which includes (OECD, 2010):


quality and safety standards that define specifications aimed at maintaining a
state of being free from deficiencies or relevant variations with the purpose of
achieving safety, good performance or efficiency, also known as performance
standards (Box 1.1);



informational standards that set parameters for types of information to be
communicated about a product (Box 1.2);



uniformity standards which are designed to increase homogeneity or regularity and
reduce possible categories (Box 1.3);



professional conduct and certification standards that define criteria for
performance of professions;



professional conduct and certification standards that define criteria for
performance of professions (Box 1.4);



interoperability standards which are designed to ensure that the characteristics of
a product, system or process are compatible with other products, systems or
processes, in the present or future, without any restrictions (Box 1.5);
Box 1.1. International Standard: Food safety

“ISO 22000:2005 sets out the requirements for a food safety management system and can be
certified too. It maps out what an organisation needs to do to demonstrate its ability to control food
safety hazards in order to ensure that food is safe. It can be used by any organisation regardless of
its size or position in the food chain.”
Source: www.iso.org

Box 1.2. US Standard: Food labelling setting
“Food labels must list:


Name and address of the manufacturer, packer or distributor. Unless the name given is the
actual manufacturer, it must be accompanied by a qualifying phrase which states the firm's
relation to the product (e.g., "manufactured for "or "distributed by");



Street address if the firm name and address are not listed in a current city directory or
telephone book;



City or town;



State (or country, if outside the United States); and



ZIP code (or mailing code used in countries other than the United States).

Source: www.fda.gov
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Box 1.3. UN/ECE International Standard: Citrus fruits
“The purpose of the standard is to define the quality requirements for citrus fruit at the exportcontrol stage after preparation and packaging. The following minimum sizes apply:
Fruit Diameter

(mm)

Lemons
Persian limes
Mexican and Indian sweet limes
Satsumas, other mandarin varieties and hybrids
Clementines
Oranges
Grapefruit and hybrids
Pummelos and hybrids

45
42
25
45
35
53
70
100

Source: www.unece.org

Box 1.4. UK Solicitors Regulation Authority: Code of conduct
“The 10 mandatory Principles are all-pervasive. They apply to all those we regulate and underpin
all aspects of practice. They define the fundamental ethical and professional standards that we expect
of all firms and individuals (including owners who may not be lawyers) when providing legal
services.
A solicitor must:
1.

uphold the rule of law and the proper administration of justice;

2.

act with integrity;

3.

not allow your independence to be compromised;

4.

act in the best interests of each client;

5.

provide a proper standard of service to your clients;

6.

behave in a way that maintains the trust the public places in you and in the provision of legal
services;

7.

comply with your legal and regulatory obligations and deal with your regulators and ombudsmen
in an open, timely and co-operative manner;

8.

run your business or carry out your role in the business effectively and in accordance with proper
governance and sound financial and risk management principles;

9.

run your business or carry out your role in the business in a way that encourages equality of
opportunity and respect for diversity; and

10. protect client money and assets.’’
Source: www.sra.org.uk
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Box 1.5. European Telecommunications Standard Institute (ETSI): GSM
The Global System for Mobile Communications (GSM) is a standard developed by the ETSI.
GSM is one of the most important standards in the telecommunication sector, providing the
protocols for second generation digital cellular networks used by mobile devices.
On a technical side, the technology behind the Global System for Mobile communication (GSM™)
uses Gaussian Minimum Shift Keying (GMSK) modulation a variant of Phase Shift Keying (PSK)
with Time Division Multiple Access (TDMA) signalling over Frequency Division Duplex (FDD)
carriers.
Source: www.etsi.org

Standards regulate goods, performance, processes or services by establishing a minimum
level of compliance; these are used to ensure that materials, products, processes and
services are consistently fit for their purposes.5 At the same time, an efficient system of
standard and technical regulations is crucial to foster international trade. The importance
of standards derives from their ability to remove informational and technical barriers to
trade and serve as a mechanism that ensures conformity with certain characteristics of a
product or service.
Technical regulation is a mandatory requirement defined as the “Document which lays
down product characteristics or their related processes and production methods, including
the applicable administrative provisions, with which compliance is mandatory. It may also
include or deal exclusively with terminology, symbols, packaging, marking or labelling
requirements as they apply to a product, process or production method”. These are also
called de jure standards because compliance with the technical regulation is compulsory
(Gilbert, 2012[2]).
Voluntary standards are also called private or industry standards or just standards; these
are designed, and in some cases, owned by non-governmental entities, be they for profit
(business) or non-profit organisations.6 These in practice may become de facto mandatory
where compliance is required for entry into certain markets.7
Standard setting or standardisation is the process of defining technical regulations or
voluntary standards with which current or future products, processes or services may
comply. This process often requires consensus and can be set either through private
initiatives or in combination with government involvement. Its main objective should be
the efficient and well-timed development of technical regulations and/or standards that
meet public and economic interests.

5

See ISO definition of standard, www.iso.org/iso/home/standards.htm.

6

See Private standards in international trade: issues and opportunities,
www.fao.org/fileadmin/templates/est/AG_MARKET_ANALYSIS/Standards/Private_sta
ndards___Trade_Liu_WTO_wkshp.pdf.

7

See
Private
Standards:
relevant
definitions
and
typology,
www.fao.org/docrep/013/i1948e/i1948e02.pdf. See (OECD, 2010) sometimes these
standards are the result of uncoordinated processes when these are simply adopted by
general use of products made by one firm or entity.
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Generally, standards and technical regulations are set within a standard development
organisation (SDO) or a standard setting organisation (SSOs), which can be (OECD,
2010[3]):


purely private,8 or



involve varying degrees of government oversight.

Government-industry collaboration in standard setting may provide the best outcomes in
terms of state-of-the-art technical and commercial considerations, for example when
(OECD, 2010):


governments act by mandate;9 and



industry participants provide truthful information that is within the bounds of the
law about quality/price trade-offs of key elements of the standard.

There are SSOs with an international reach, such as the International Organization for
Standardisation (ISO) which is composed of national SSOs or the International
Electrotechnical Commission which is a non-governmental organisation composed by
national committees (OECD, 2010).10
Usually, the international standardisation organisations are composed by representatives of
national standard organisations. Each member has a right to vote11 on a proposed standard
which is approved if the positive votes are above a certain threshold.
The Technical Barriers to Trade (TBT) Committee Decision12 established six principles for the
development of international standards, guides and recommendations. These principles are:


transparency;



openness;



impartiality and consensus;



relevance and effectiveness;



coherence; and



development dimension.

Within individual SSOs there are various rules that regulate the (OECD, 2010):


criteria for participation;



methods of evaluation of proposed standards or technical regulations;

8

May be within a trade association.

9

In this case, the process can move faster.

10

For
more
examples
see
list
of
technical
standard
https://en.wikipedia.org/wiki/List_of_technical_standard_organisations.

11

There might exist different categories of membership. For instance, ISO has member
bodies (with right to vote), correspondent members (countries without standards
organisation) and subscriber members (countries with small economies).

12

See chapter 3 for a more detailed explanation of the TBT agreement.

organisations,
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voting rules;



intellectual property (IP) for patent protection;



disclosure of any patents or pending patent applications relevant for the standard
under discussion; and



commitment to eventually license the disclosed patent under fair, reasonable and
non-discriminatory (FRAND) conditions in case the adopted standard includes it.

There are numerous benefits derived from standards; these provide structure to our society,
ensuring safety and quality of products and services, facilitating international trade,
creating new markets and protecting and improving the environment.
Particular benefits, for:13


Governments – are that they streamline its own processes to help build alternative
approaches to public policy. Standards are shaped by best practices, so they help
governments to become more efficient maximising their performance and value for
money (e.g. in its procurement processes).14



Consumers – are that they enhance the efficiency of purchasing in the marketplace
by placing products that conform to a standard in direct competition with one
another. When this happens it may be easier for the consumer to compare among
products – quality, functionality, durability and prices (National Research Council,
1995). These also give consumers confidence that the products and services they
acquire are safe, reliable, good quality and where applicable, compatible.

 Businesses – by helping ensure that operations are as efficient as possible,
increasing productivity, allowing small and medium enterprises to compete with
larger firms15 and helping companies to access new markets and deal with different
regulations. They achieve this through cutting costs, increasing customer
satisfaction, reducing their impact on the environment and by ensuring
compatibility of their products and services.

13

Based on the information of ISO,
www.iso.org/iso/home/standards/benefitsofstandards.htm.

14

Based on the information of BSI, www.bsigroup.com/en-GB/standards/who-usesstandards/standards-and-government/.

15

See “10 good things for SMEs”,
www.iso.org/files/live/sites/isoorg/files/archive/pdf/en/10goodthings.pdf
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2. PRO AND ANTI-COMPETITIVE EFFECTS OF STANDARDS

Chapter 2. Pro and anti-competitive effects of standards

Standards can promote competition in the marketplace, but can also have the potential to
restrict it given the horizontal co-operation among competitors that participate in the
standardisation process. Even though standard setting encourages the collaboration of
firms in order to attain a public policy objective by way of the standard, firms remain
subject to the competition law. As example of regulatory improvement, the regulatory
impact assessment is a tool for controlling the effects of proposed standards in the market.
The OECD Competition Assessment Toolkit is another tool that helps assess in an ex ante
and ex post manner if the standard affects or promotes competition in the marketplace.

2.1. Standards and competition
Standards and technical regulations cover a relevant role in the competition policy debate
because they may affect the principal four dimensions analysts look at in terms of market
dynamics: price, quality, range and services.


Prices: Technical regulations (or standards) may lead to a more expensive
technology with an effect on final prices;



Quality: Technical regulations (or standards) may impose to the adoption of a
certain material affecting the quality of the final good;



Range: Technical regulations (or standards) may restrict the range of available
products imposing a particular manufacturing protocol; and



Service: Technical regulations (or standards) may dictate how a particular service
should be provided.

Positive and negative effects of a standard depend on many factors such as the transparency
of the setting procedure, the involvement of different stakeholders, etc. The standard setting
and the conformity assessment procedures are the two key stages where pro and anticompetitive effects could be generated.
This chapter shows the pro and anti-competitive effects of standards, highlighting the
importance of competition law enforcement and regulatory improvement in the
development and assessment of standards.

2.1.1. Pro-competitive effects
Competition is the process of business rivalry between firms in the marketplace. This
process provides an incentive for firms to improve their products and reduce costs, which
leads to increased or improved choice for consumers, allowing them to choose between
products or services with the price and quality characteristics that most closely match their
needs.
STANDARD SETTING AND COMPETITION IN MEXICO © OECD 2018
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The benefits of the process of competition are greater choice and diversity of products and
services at lower prices and higher quality. Moreover, competitive pressure creates
incentives for companies to become more efficient through improved production processes
and innovation. Therefore, competition is directly related to the productivity and
competitiveness of any country (COFECE, 2015[4]).
Standards can promote competition in the marketplace. Some widely accepted procompetitive justifications about standards are that they increase information available to
consumers, make new products and services available, promote interoperability, create
uniformity across geographic regions, improve product or service’s quality, decrease
barriers to entry and create operating efficiencies (ABA, 2004[5]).
Standards can also promote better operation of markets because they may (OECD,
2010[3]):16


facilitate market creation or entering through the establishment of a common set
of characteristics that allow producers to supply compliant products;



reduce transaction costs, for example by ensuring interoperability of
complementary products;



provide incentives to firms to have their patents included in a standard, which
fosters innovation;



enable economies of scale and consumer benefits in the form of network effects;



facilitate market entry by offering market acceptance and recognition for quality
suppliers; and



increase incentives to invest in order to obtain higher returns due to standardisation
or lower information costs for consumers, for example, by uniform labelling
standards or professional rules of conduct.

Standards are considered horizontal agreements created through collaboration in the
framework of the SSOs. These agreements usually produce the aforementioned positive
economic effects. Moreover, horizontal co-operation agreements can result in substantial
economic benefits such as the combination of complementary activities, skills or assets,
risk sharing, cost savings, investment increases, know-how pooling, product variety,
quality enhancement, and faster innovation (European Commission, 2011[6]). However, the
very nature of co-operation may also give rise to potential threats to the competitive
process.

2.1.2. Potential threats to competition
Horizontal co-operation may restrict competition with a negative effect on prices, output,
product variety and quality, or innovation, when for example it has the object or effect of
(European Commission, 2011[6]):

16



fixing prices or output;



market segmentation; or



enabling parties to maintain, gain or increase market power.

See Chapter 4 of this report for further explanation of these benefits.
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The restrictions to competition by (European Commission, 2011[6]):


object are those that by their very nature have the potential to restrict competition,
and



effect, are those that take place through appreciable restrictive consequences (actual
or potential) on competition. Appreciable effects may reduce competition between
parties to the agreement or between any one of them and third parties. For example,
if an agreement reduces the parties’ decision making independence, because of
obligations contained in the agreement, it may affect or influence the market
conduct of at least one firm by causing a change in its incentives.

The potential for collusion17 in a horizontal co-operation setting cannot be ignored. Some
of the harms observed as a result of collaborative standard setting are (European
Commission, 2011[6]):


Exclusion which can occur by deliberately choosing criteria that will necessarily
exclude competitors from being able to meet the standard. This can result in
preventing quality products and services from reaching consumers. The risk of such
exclusion increases when participation in the standard setting process is restricted
or if the standard chosen is mandatory (Box 2.1).



Output restraints can take place in several forms; for example a standard created in
the guise of upholding quality may reduce quantity and variety. A sub-optimal
standard may be chosen, thus reducing quality, either by inertia with an extant
technology when a new one is available or through imperfect information causing
consumers to select the lower quality option between incompatible standards
(Box 2.2).



Co-ordinated higher prices as a result of SSOs setting regulations on conduct, as
seen within professional service associations through restrictions on bidding and
advertising (Box 2.3).

Two potential harms specifically associated with the peculiarities of standards containing
intellectual property are royalty stacking and patent ambush (European Commission,
2011[6]). However, it is important to remark that these conducts were rarely (if never)
observed in practice.

17



Royalty stacking that occurs when a product contains many technologies each
covered by a patent for which a royalty must be paid. The resulting of cumulative
royalties that are paid by a manufacturer can be prohibitively high (Box 2.4).



Patent ambush that can result from deliberate deception or misinformation by
participants in the standard setting negotiation. This happens when a firm promotes
a technology without disclosing that it owns or is in the process of obtaining a patent
for it. After the technology is chosen, the firm ensures the relevant patent is
obtained. Once other parties allocate enough resources into the new standard to
render it locked, the firm reveals its patent, demanding payment or blocking
implementation of the technology altogether (box 2.5).

Collusion is an agreement between parties […] to reduce competition and gain higher
profits. See http://economics.about.com/library/glossary/bidef-collusion.htm.
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Box 2.1. South African vehicle recovery system
VESA was a trade association started in 1987. According to the Competition Tribunal judgment,
“Its membership comprises firms involved in the vehicle security industry and includes
manufacturers, suppliers, installers and maintenance firms. Firms are competitors of one another
and are organised into sub-committees relevant to their market niche.”
Stolen Vehicle Recovery (SVR) is a system that allows to geo-locate cars and it is mainly used in
case of recovery stolen cars. VESA created a SVR subcommittee with the objective to establish
standards for providing SVR services. In order to be a member of the SVR subcommittee, “the firm
had to reach certain targets; it had to have been in operation for at least one year, have installed at
least 3000 units, and have made 100 recoveries”
The criteria were creating a de facto barrier to entry. Moreover, while auto owners were free to
install any SVR model, the insurance industry provided incentives to use only VESA approved
SVRs.
The complainant, Tracetec, was rejected for SVR membership of VESA in 2001. In response to
concerns that its performance standards were anti-competitive, “VESA eventually in August 2003
adopted an alternative for aspirant members who could not meet the performance criteria – they
could now lodge a 2 million financial guarantee in lieu of meeting the performance standards.”
Tracetex lodged a complaint with the Competition Commission in February 2004. In May 2004
three leading SVR members of VESA resigned and insurers changed their approach so that VESA
approval was no longer a necessity for reductions in car insurance premiums. The Competition
Commission considered that, with the financial guarantee system in place, the SVR standards after
August 2003 were not exclusionary.
The Tribunal concluded that “The three SVR respondents, whilst not the only members of the
committee, agreed to that standard and the probabilities are that without their consent the standard
could not have been set. We say that the probabilities favour such an interpretation because this
brief history illustrates that until all three companies were on board, it was not possible to agree a
standard, and the later history shows that when they could not agree to changes in the standards, the
committee disintegrated. It also illustrates that the three firms were not willing to agree on any more
diluted form of standard that might have been less exclusionary in its effect.” The Tribunal
determined that the standard was exclusionary from the time of its introduction in 1999 to the time
of introducing the financial guarantee option in August 2003. (p. 80) Tracetec argued that even the
financial guarantee option was exclusionary. This view was not endorsed by the Tribunal.
Source: OECD (2010) and Competition Commission and Tracetec (Pty) Ltd and Netstar (Pty) Ltd, Matrix
Vehicle Tracking (Pty) Ltd, Tracker Network (Pty) Ltd and Vehicle Security Association of South Africa, Case
No: 17/CR/Mar05, Judgment of 19 April 2010.

Box 2.2. Navel and Valencia oranges: Quality adjustments with effect of reducing output
The Navel and Valencia orange case is about the creation of a cartel by the orange producers that
governed the distribution of their oranges for fresh orange sales and processing sales. Initially it was
a joint cartel and after 1952 producers established separate cartels for each kind of orange. The cartel
had the power to impose price posting, inspections and penalties for overproduction.
The cartel was legitimated by the U.S. Agricultural Adjustment Act of 1933 and the Agricultural
Marketing Act of 1937 which allowed the majority of producers of an agriculture commodity to
create “coalitions” to establish the amount of production, minimum quality standards, etc.
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An analysis of the cartel’s effect on the market suggested that the consequences of these agreements
were providing suboptimal output with the effect of keeping prices high. In fact, while “85-90% of
Navels and 65-80% of Valencias are of sufficient quality to be marketed in fresh form, fewer than
70% of Navels and 45% of Valencias typically reached the fresh market between the 1960-61 and
1980-81 seasons.”(Shepard (1986)) More fruit was directed to processing than quality would
suggest. The consequence was higher prices for fresh fruit, due to the output reduction.
Source: (OECD, 2010[3])

Box 2.3. Federal Trade Commission (FTC) vs American Medical Association (AMA)
On December 1975, the FTC filed a complaint against AMA and other medical associations because
of their restrictions on member’s ability to advertise their services and to engage in contractual
relationships with non-physicians18.
“The FTC found, among other things, that the AMA, through its ethical guidelines, had illegally
suppressed virtually all forms of truthful, non-deceptive advertising and similar means of
solicitation by doctors and health care delivery organisations.”
Source: www.ftc.gov

Box 2.4. Royalty stacking in the mobile industry
In their paper Armstrong at al. estimated the potential costs due to royalty stacking on a smartphone
price. They start from the assumption of a USD 400 final price for a smartphone with 30 million
units sold per year.
The authors go through a detailed analysis – when data are available – of the royalties needed to sell a
smartphone for each component. The estimated amount of royalties is between USD 121 and USD 124.
Technology
Cellular Baseband Chip (Standardised)
Wi-Fi/802.11
AAC
MP3
H.264
Operating system software (Microsoft or Android)
Total

Potential Royalty Demands
$54
$50
$0.20
$0.95
$10.60
$5-8
USD 121-124

However, the analysis has several limitations. Apart from the missing data, the prices do not take
into account potential negotiations between mobile producers and IPs’ owners or cross-licensing
agreements.
Source: (Armstrong, 2014[7])

18

https://law.justia.com/cases/federal/appellate-courts/F2/638/443/211447/
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Box 2.5. Unocal case
In 2003, the FTC filed an administrative complaint against the Union Oil Company of California
(“Unocal”) for allegedly misrepresenting information involving proposed low emissions gasoline
standards in state regulatory proceedings before the California Air Resources Board (“CARB”).
“According to the complaint, Unocal presented research results in these proceedings that it had
represented as non-proprietary, and [CARB] used these results in setting its standards. At the same
time, Unocal was pursuing patent rights to cover these research results. The FTC’s complaint
asserted that Unocal misrepresented its proprietary interest in the standard until members of the
refining industry had spent billions of dollars modifying their refineries to become compliant with
the new standards. Unocal then alleged that [those implementing] the new standards would infringe
its patents. This conduct allegedly enabled Unocal to charge substantial royalties, costing consumers
hundreds of millions of dollars per year. The Unocal matter settled as part of a larger dual consent
agreement that allowed Chevron Corporation to acquire Unocal. Under the terms of the settlement,
Unocal [agreed not] to enforce its patents related to the reformulated gasoline standard set by
[CARB].”
Source: (OECD, 2010[8])

In addition, standards may limit the range of choices available to consumers. Therefore, an
excessive use of standards may lead to a decreased market choice and deterrence incentives
for innovation (National Research Council, 1995[9]). Usually these effects may be felt on
the downstream market where the companies using the standard terms compete by selling
their products or services to customers (European Commission, 2011[6]).

2.1.3. Competition law enforcement
Even though standard setting encourages firms’ co-operation in order to attain a public
policy objective by way of regulation, firms remain subject to the competition law and it
does not mean that within this process it is permissible to carry out horizontal co-operation
that may restrict competition.
A key element of the competition process is the information being available to all market
participants (COFECE, 2015[4]). Transparency of information benefits consumers because
it reduces search costs for better products and services and allows them to take informed
decisions. In addition, transparency allows a better understanding of a market, facilitating
entry and permanence in the market. It promotes innovation in markets where there are
high investment costs, allowing the creation of forecasts that reduce uncertainty with
respect to future demand and consumer choice (COFECE, 2015[4]).
Typically, market transparency that allows for the information exchanges among
competitors may fall into three different categories under competition rules (OECD,
2010[10]):


in the context of a broader efficiency enhancing co-operation agreement such as a
standardisation agreement, a R&D agreement or a joint venture;



as a stand-alone practice, whereby the exchange of information is the only cooperation among competitors; or



as a part of a wider price fixing or market sharing agreement whereby the exchange
of information functions as a facilitating factor;

STANDARD SETTING AND COMPETITION IN MEXICO © OECD 2018

2. PRO AND ANTI-COMPETITIVE EFFECTS OF STANDARDS

The third category is the one in which competition authorities pay attention to during the
standardisation process, because this exchange of information may take place with the
object or effect of colluding.
Therefore, competition rules often do not allow companies to discuss certain types of
information – such as prices, costs, volumes, etc. – amongst them because discussion within
this context may provide an opportunity to reduce or eliminate competition
(Schellingerhout, 2011[11]).
Only some competition laws around the world have specific provisions dealing with
exchanges of information. In cases where no specific provisions are provided, information
exchanges are dealt within the framework of traditional prohibitions against cartel
agreements and/or concerted practices (OECD, 2010[10]). Mexico is a jurisdiction in which
its Federal Economic Competition Law, enacted in 2014, includes the exchange of
information as a per se violation.19

2.1.4. Regulatory improvement
The principle of regulatory improvement applied to the standardisation process implies the
analysis, assessment, modification and/or elimination of a technical standard. It has the aim
to simplify and make transparent the legal procedures of the regulatory framework used in
the standardisation process or any regulatory process (IMCO, 2013[12]).
Regulatory improvement is a public policy in itself. The OECD published a set of
recommendation on regulatory policy and governance; amongst others, three ways in which
a regulatory improvement policy can be implemented are the (IMCO, 2013[12]) (OECD,
2012[13]):

19



Transparency – is a crucial aspect of the regulatory improvement process. It is
important to have a clear policy identifying the degree of transparency on the
development of new rules (OECD, 2012[13]). Private and public parties should
co-operate to review and develop new regulations; public authorities or agencies
should perform regular assessments of regulations and communicating the results
to the public. To conclude, the entire regulatory framework needs to be fully
available and easy to access.



Ex ante assessment or Regulatory Impact Assessment (RIA) – whose main
characteristic is that it promotes a public consultation at the beginning of the
process creating a new regulation or a standard. This initial step it is needed to
secure a positive impact of the new standard through a cost-benefit analysis.
Ideally, this type of assessment shall include the objectives pursued, the problems
that the proposed standard aims to correct, a legal analysis, and the rationale of the
government intervention. The RIA is a tool for controlling that the effects of the
proposed standard are positive and it is an instrument of widespread use in the
OECD countries. Its main objective is to assess and justify a proposal by clearly

See article 53 of the FECL where the exchange of information with the object or effect of
fixing or manipulating prices, constraint supply, segment markets, and rig bid is considered
a violation under this law. See also “Guía para el intercambio de información entre agentes
económicos’’, COFECE 2015.
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stating the problem it aims to solve, the alternatives considered, as well as how it
will be implemented.20


Ex post assessment – has the purpose to periodically assess existing standards,
considering their costs and benefits, weighing if these have been excessive,
insufficient, or inefficient. This type of review is carried out with the aim to assess
if the original objectives were fulfilled, as well as to identify if there is a need to
implement new alternatives or to carry out a modification.

In Mexico, the National Commission for Better Regulation (CONAMER) is a national
agency that carries out a systematic regulatory review of national regulation, in an ex ante
and ex post manner. CONAMER oversees the regulatory improvement process, including
the MIR, which incorporates a competition analysis section, based on the OECD
Competition Assessment Toolkit.21 The Toolkit helps with the ex ante review of regulation,
including draft standards (OECD, 2011[14]), (OECD, 2011[15]), (OECD, 2015[16]). It
recommends giving particular attention to laws, regulations and government policies that:


Limit the number or range of suppliers;



Limit the ability of suppliers to compete;



Reduce the incentives of suppliers to compete; and



Limit the choices and information available to consumers.

In Mexico, the RIA only indicates if there is an impact on competition, without specifying
if negative or positive. In case market’s competitiveness is affected, CONAMER notifies
COFECE which autonomously decide if analysing the issue - sending back to CONAMER
its comments - or not.

20

See OECD Regulatory Impact Analysis, www.oecd.org/gov/regulatory-policy/ria.htm
“Regulatory Impact Analysis (RIA) is a systemic approach to critically assessing the
positive and negative effects of proposed and existing regulations and non-regulatory
alternatives. As employed in OECD countries it encompasses a range of methods. It is an
important element of an evidence-based approach to policy making. OECD analysis shows
that conducting RIA within an appropriate systematic framework can underpin the
capacity of governments to ensure that regulations are efficient and effective in a changing
and complex world. Some form of RIA has now been adopted by nearly all OECD
members, but they have all nevertheless found the successful implementation of RIA
administratively and technically challenging.”

21

See (OECD, 2011[14]), (OECD, 2011[15]) and (OECD, 2015[16]). See Agreement that
modifies only Annex of the Manual of Regulatory Impact Assessment, published in the
DOF on 8 November 2012, www.dof.gob.mx/nota_detalle.php?codigo=5279503&fecha
=28/11/2012. See also Collaboration Agreement between COFECE and CONAMER to
implement co-ordinated actions that allow for effective competition and better regulation
law enforcement, as well as the exchange of information that facilitates the implementation
of their powers. www.cofece.mx/cofece/index.php/normateca/category/21-autoridadespublicas?download=299:convenio-cfce-cofemer-del-23-de-septiembre-de-2013.
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Chapter 3. Standard setting process in Mexico

In the 1980s Mexico moved from a model of closed borders of State-led development and
a trade protectionist strategy that lasted more than thirty years to a private-led growth and
trade-openness model. During the following years Mexico signed international agreements
and joined the WTO. The new Mexican trade openness led to the development of its
standardisation system, including metrology and conformity assessment, for the areas of
health, environment, user’s safety, commercial information and commercial, industrial and
labour practices. The system is led by the Ministry of Economy but entails a multidisciplinary and multi-sectoral process. There are two types of standards: the Mexican
Official Standards (NOMs), also known as technical regulations and the Mexican
Standards (NMXs), usually known as standards, most of the time proposed by the private
sector. Before the system included a third category; the Reference Standards (NRFs) which
had the purpose to regulate the public leasing or procurement of goods and services for
the public sector. These are still formally in place, but in reality they have been deleted or
substituted with NMXs.
In the 1950s Mexico implemented an import substitution policy to shelter its economy.
During this period, the country implemented some trade protection policies, such as import
tariffs, licensing restrictions and official reference prices. This import substitution model
officially ended with a debt crisis in 1982 and with the intention of re-orientating the
economy from a State-led development and trade protectionist strategy to a private-led
growth and trade-openness. In a relatively brief period of time, tariff rates on most products
were substantially reduced, reference prices were progressively removed, and non-tariff
barriers were drastically decreased or eliminated (Pacheco-Lopez, 2014[17]).
In the mid-1980s Mexico commenced negotiations to join the General Agreement on
Tariffs and Trade (GATT), and became a full member in 1986. The accession to GATT
signalled the country’s intention to carry forward a trade liberalisation policy (PachecoLopez, 2014[17]).
In 1994 the most significant development was the establishment of the North American
Free Trade Agreement (NAFTA) between Mexico, Canada and the US. NAFTA was
created to eliminate tariff barriers to agricultural, manufacturing, and services; to remove
investment restrictions; and to protect intellectual property rights. The three NAFTA
countries agreed to toughen health, safety, and industrial standards to the highest existing
standards among the three countries (which were always U.S. or Canadian). Also, national
standards could no longer be used as a barrier to free trade.22
In January 1995, Mexico joined the World Trade Organisation (WTO). The WTO has
binding trade and foreign investment rules that are contained in more than 60 agreements
22

See North American Free Trade Agreement (NAFTA), www.inc.com/encyclopedia/northamerican-free-trade-agreement-nafta.html.
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and decisions which were formulated during the Uruguay Round Negotiations 1986-94
signed in Marrakesh, April 1994 (Pacheco-Lopez, 2014[17]). Members of the WTO,
including Mexico, signed the Technical Barriers to Trade (TBT) Agreement, which states
that technical regulations and standards, including packaging, marking and labelling
requirements, and procedures for assessment of conformity with technical regulations and
standards shall not create unnecessary obstacles to international trade.23 The TBT
Agreement encourages members:
1. to accept the other members’ standards as equivalent (mutual recognition); and
2. to use international standards and work toward harmonisation of standards and
procedures (international adherence and harmonisation).
Other measure specific to the WTO and signed by its members is the Sanitary and
Phytosanitary Measures Agreement (SPS) which sets out separate basic rules for food
safety and animal and plant health standards. These rules establish that standards aimed to
protect human, animal or plant life or health shall be based on science.24
Box 3.1. The Sanitary and Phytosanitary Measures Agreement
The Agreement on the Application of Sanitary and Phytosanitary Measures (the "SPS Agreement")
was signed in Marrakesh on 15 April 1994 and became operative on 1 st January 1995.
The SPS was built on GATT rules to prevent that sanitary and phytosanitary measures could be used
with protectionist purposes.
The main objective of the agreement is to ensure food safety without establishing protectionist
measures. Countries are allowed to create their own standards, which must be based on science and
not used to discriminate foreign products.
The Sanitary and Phytosanitary Measures may vary; for instance establishing specific treatments or
prohibiting products coming from diseases areas. `
In the context of “harmonisation”, the SPS encourages countries to adopt international standards,
but this is not mandatory. Even if international standards are usually stricter than national ones, in
case a national requirement translates into a restriction of trade, the country might demonstrate the
reason behind the measure.
The agreement also recognises the different environment contexts across countries and this reflects
on the flexibility to adopt particular standards. However, the main rational behind any regulations
is not to affect the international trade creating barriers.
To conclude, the principle of transparency is crucial in the application of the SPS. Governments
have to notify any changes to the Sanitary and Phytosanitary requirements which affect trade, setting

23

See Agreement on Technical Barriers to Trade, Uruguay Round Agreement,
www.wto.org/english/docs_e/legal_e/17-tbt_e.htm.The TBT Agreement affects all
technical regulations which are not included in the Sanitary and Phytosanitary (SPS)
Agreement.

24

See SPS Agreement “[…] members may use measures which result in higher standards if
there is scientific justification. They can also set higher standards based on appropriate
assessment of risks so long as the approach is consistent, not arbitrary. And they can to some
extent apply the “precautionary principle”, a kind of “safety first” approach to deal with
scientific uncertainty. Article 5.7 of the SPS Agreement allows temporary
“precautionary” measures”, www.wto.org/english/thewto_e/whatis_e/tif_e/agrm4_e.htm
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up specific offices (Enquiry Points) to answer to any clarifications request. The exchange of
information benefits not only governments but also consumers and businesses increasing certainty
and fostering confidence to the entire system of rules.
The WTO also settled a special Committee to discuss any issues regarding the application of the
SPS. In case of dispute, the standard WTO dispute settlement procedures are applied.
Source : www.wto.org/english/tratop_e/sps_e/spsund_e.htm

Another important agreement under negotiation is the Trade in Services Agreement (TiSA),
which has the purpose to facilitate trade in services. The TiSA is based on the General
Agreement on Trade and Services (GATS) that “establishes a framework to specify WTO
members' trade obligations in services, which they have laid down in their respective
schedules of specific commitments”.25 It has the objective to decrease barriers to trade on
services such as licensing, financial services, telecoms, e-commerce, maritime transport,
and professionals abroad to provide such services.26
Mexican trade openness since mid-1980s created the context to foster market competition.
However, the new international trade rules, that lowered tariffs, required a common
technical language to help avoid that technical barriers could prevent:


access and permanence in the markets;



promotion of competition;



protection of the population; and



effective fight against unfair competition.

In light of this, Mexico had the need to create a standardisation system, similar to that of
its main trade partners. A system seen as a cornerstone to increase competitiveness.
This system has four components:


Standardisation – for the creation of technical specifications and standards;



Metrology – for a reliable measurement system;



Accreditation – for an adequate competence of certification bodies, and



Conformity assessment – for proof of compliance with standards.

This chapter will only discuss in detail the first component as the most relevant to the
purpose of the report. However, it is important to remark that the three remaining pillars
cover a crucial role for the market competitiveness.27
The Mexican standardisation system28 aims to:

25

www.wto.org/english/thewto_e/minist_e/mc9_e/brief_serv_e.htm

26

http://ec.europa.eu/trade/policy/in-focus/tisa/index_en.htm

27

In November 2017, COFECE launched an investigation to investigate barriers to entry and
to competition in the markets of normalisation, accreditation and evaluation.

28

The development of new standards or technical regulations has to be based on international
standards according to the art.44 of the LFMN.
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create a common language for products, services and processes, within the Mexican
territory and compatible with the international arena;



comply and demonstrate compliance with the standards, technical regulations and
conformity assessment procedures;



foster innovation and technology transfer; and



eliminate trade barriers through international harmonisation and mutual
recognition.

The origins and the evolution of the legal framework of the Mexican standardisation system
are shown in Figure 3.1.
Figure 3.1. Origins of the Mexican Standardisation System

Source: Meeting with María Eugenia Bracho González, Former General Director of Standards, Ministry of
Trade and Industrial Promotion of Mexico

Standardisation in the Mexican context is understood as the process through which
activities in the following areas, carried out by the private and the public sector, are
regulated:


health;



environment;



user’s safety;
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commercial information; and



commercial, industrial and labour practices.
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This process establishes the terminology, classification, guidelines, specifications, features,
attributes, means for testing and the applicable requirements of a product service or process.
Standardisation in Mexico is co-ordinated by the Ministry of Economy but involves several
stakeholders that include public sector bodies, technical bodies and industry sectors. These
key stakeholders are listed in the table 3.1.
Table 3.1. Stakeholders of the Mexican Standardisation System
Public Sector
Technical regulatory agencies:

Technical Bodies
National Standardisation Bodies (ONN):

SEMARNAT, SENER, SE, SAGARPA, SCT,
SALUD, STPS, SECTUR, SEGOB, SSP,
SEDESOL, PEMEX, CFE, CRE, ASEA, IFT.
Others:

NORMEX, IMNC, ANCE, INNTEX, ONNCCE,
NYCE, COFOCALEC, CNCP, CANACERO,
CNH.
Certification Bodies:

SHCP, SFP, SEP, CONACYT, CENAM,
INECC, PROFECO, IMT, INP, COFEMER,
other research institutes and other related
entities.

EMA; Verification Units; Testing Laboratories;
Calibration Laboratories.

Third parties
Trade associations, Industry participants,
Commerce, Consumers, Researchers,
Academia, Professionals, Labour unions, any
interested parties.

Source: LFMN

Therefore, the standardisation process is multi-disciplinary and multi-sectoral and through
it standards are defined, modified and implemented.
The first step for a standard proposal is to be included in the National Standardization
Program (PNN).
The PNN is composed by proposals of standards, and is integrated and enforced by the
Ministry of Economy. The PNN shall include:29


a list of topics to be started, developed, modified or cancelled by the standards;



objective and justification of each topic;



legal reasoning to issue the standards;



work calendar; and



if the proposal is new or reprogramed.

The PNN, together with the “Suplemento Nacional de Normalización”30 (a supplement to
the original PNN) is then approved by the National Standardisation Commission (CNN).31
The CNN has a Technical Council and a Technical Secretariat.32

29

See Article 61-A of the LFMN.

30

See Article 61-A of the LFMN.

31

See Article 60 of the LFMN.

32

See Article 59 of the LFMN.
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Once the PNN is approved, public sector or the National Standardisation Bodies (ONN)
that want to issue a standard are required to obtain the approval from the relative
Committee; the National Advisory Standardisation Committees (CCNNs).33
CCNNs are responsible of elaborating draft technical regulations based on a proposal by a
public body in co-ordination with the proponents and shall consider existing national and
international standards.34
The aforementioned drafts shall be published by the CCNN in the Official Federation
Gazette (DOF) for comments.35 Answers to the comments will be also published in the
DOF. The CCNNs are responsible of approving the standard and its final publication in the
DOF.
The Ministry of Economy shall enforce the standards issued by the CCNNs through a
conformity assessment, which determines the degree of compliance with the standard. This
is done through verification (visual assessment or checking by sampling, measurement,
laboratory testing or document examination) and certification procedures (which ensure
that the product, process, system or service complies with the standard).
The Mexican Accreditation Agency (EMA) is responsible of accrediting the technical
competencies and reliability of certification bodies, test laboratories, calibration
laboratories and verification/inspection units that carry out conformity assessments
activities.36

33

See Article 62 of the LFMN. These are bodies responsible for developing standards and
for promoting their compliance. These are composed by technical staff of the competent
public bodies, industry, professionals, merchants, agricultural, forest and fishery
producers, research, science and technological centres, professional associations and
consumers. The technical secretariat of the Nacional Standardisation Commission (CNN)
will determine who in specific will be part of the CCNNs, and how these will constitute
and participate in national standardisation activities. See also Guidelines for the
Organisation of the CCNNs, www.gob.mx/cms/uploads/attachment/file/5364/2013_Line
amientos_CCNN.pdf. According to the Guidelines, there are 22 CCNNs: Security and
Construction Services (SEDESOL-VIV); Environment and Natural Resources
(SEMARNAT); Water (SEMARNAT-CONAGUA); Preservation and Use of Energetic
Resources (SENER-ENER); Electrical facilities (SENER-SEDE); Nuclear Security and
Safeguards (SENER-NUCL); Oil, Gas and Bio-energy Products (SENER-SECRE);
Hydrocarbons (SENER-SESH); User Safety, Commercial Practices and Information (SESCFI); Agri-food Standards (SAGARPA-SAG); Telecommunications (SCT-SCT1);
Broadcast, Telegraphy and Postal Service (SCT-SCT5); Air Transport (SCT-SCT3);
Ground Transportation (SCT-SCT2); Ports and Maritime Transportation (SCT-SCT4);
Sanitary Regulation and Promotion (SALUD-SSA1); Disease Control and Prevention
(SALUD-SSA2); Health Innovation, Development, and IT (SALUD-SSA3); Work
Security and Health (STPS); Tourism (SECTUR-TUR); Civil Protection and Disaster
Prevention (SEGOB); Public Security (SSP).

34

See Article 44 of the LFMN.

35

See Article 47 of the LFMN. See also Article 48 of the LFMN which establishes that in
cases of emergency the public body can develop the standard and order its publication in
the DOF with duration of 6 months that can be extended once. The request for extension
shall include a RIA.

36

See Sections I, II, IV-A and XVIII of Article 3 of the LFMN.
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There are three types of standards that may result from this process:


Mexican Official Standards (NOMs)



Mexican Standards (NMXs)



Reference Standards (NRFs)

Similar instruments to the NOMs and NMXs are those rules issued by regulators which
have the same impact than technical regulations but are not subjected to the LFMN. This
parallelism might create an issue if the single agencies do not follow the best regulatory
practices to guarantee the best outcome for the market.
For instance, in January 201837, SENASICA issued a set of phytosanitary requirements on
the imports of cotton’s seeds from the United States of America. The new rule establishes:


that imports have to be integrated with a phytosanitary certificate;



a list of required treatments;



a sample to be sent to laboratories for further analysis;



and other logistic prescriptions.

Similar to NOMs, the document released by SENASICA identifies the reasons behind the
new requirements and the gap aims to fill. However, although it has the same impact of a
NOM it does not follow the procedure set by the LFMN.
Box 3.2. An example: The IFT technical dispositions
The Instituto Federal de Telecomunicaciones (IFT) is an independent government agency with the
objective of developing an efficient telecommunication and broadcasting market. Amongst the usual
powers of a telecom regulator, the IFT is also the competition authority for the telecommunication
sector.
The IFT can’t issue NOMs or NMX, but the Ley Federal de Telecomunicaciones y Radiodifusión
(LFTR) gives the regulator powers to issue “technical dispositions” about the characteristics of
telecommunication and broadcasting products and services. These legal instruments, which are
mandatory, also can describe the evaluation process and technical requirements for the installation
of equipment, system and infrastructure.
Given the autonomy of the IFT, its entire activity on technical dispositions is not subjected to the
supervision of DGN or CONAMER. However, art. 194 of LFTR establishes a mechanism of
co-ordination between the regulator and the Secretariat of Economy.
In the process, the IFT complies with three main objectives:


The harmonisation with national and international technical regulation/standards;



Foster the technological innovation; and



Protect and promote competition.

In issuing these dispositions, the Regulator takes into account the Mexican market and its
perspective and recommendations released by international bodies.

37

See SENASICA DGSV-004/2018.
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The “Programa Anual de Trabajo” contains the dispositions drafts which will be examined by the
IFT following the principle of transparency and public participation. The entire process is published
on the IFT’s website to keep updated third parties which can submit comments.
The IFT’s departments presenting a technical disposition draft are also obliged to complete a
regulatory impact assessment which includes a competition analysis. The “Unidad de Competencia
Económica” of the IFT can also be involved in the process. The regulatory impact assessment is
then presented to the “Coordinación General de Mejora Regulatoria”.
To conclude, the draft is submitted to the plenum which decides on its approbation. If approved, the
technical disposition is published in the DOF and it is valid for 5 years.
Since 2013, the IFT issued 13 technical dispositions.
Source: See art. 7, 15, 41, 289 and 290 of LFTR; www.ift.org.mx/industria/politica-regulatoria/disposiciones-tecnicas

3.1. Mexican Official Standards (NOMs)
A Mexican Official Standard (NOM) is a technical regulation issued by public bodies of
the federal public administration that is binding and has the purpose of “establishing the
rules, specifications, attributes, guidelines, characteristics or requirements applicable to a
product, process, service or production method or operation, as well as the rules regarding
terminology, symbology, packaging and marking or labelling and their compliance or
application.”38
All products, processes, methods, facilities, services or activities (national or imported)
shall comply with NOMs.39
There are 1068 NOMs; 756 in force and 312 in a draft status. The top 4 categories –
manufacturing, services, government and transportation – include the 75% of the total NOMs.
Figure 3.2. NOMs per economic activity (2018)
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Source: www.sinec.gob.mx

38

See www.gob.mx/se/acciones-y-programas/standards

39

See Article 52 and 53 of the LFMN.
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3.1.1. NOMs life cycle
The standard setting process of NOMs starts with a proposal of the standard sent by a public
body (part of the CNN) or by a private company or a citizen to conform the PNN. After
that, the draft standard will go through the following 6 stages that on average last 1 year.
Figure 3.3. NOMs life cycle
Stage 1
Drafting of the proposed standard

Draft proposal included in
the PNN or SPNN
3 to 4 months

Discussion of the draft
with all relevant
stakeholders

Stage 2
Regulatory Impact Assessment
Stage 3
Consultation process

Regulatory Impact
Assessment is presented
to the CCNN

CNN to approve it and
publish on the DOF
60 days

CCNN to review
comments and implement
changes if necessary

Regulatory Impact
Assessment adjusted if
necessary

Comments published in
the DOF
15 days

Stage 4
Decision and publication

NOM published in the DOF
120/180 days

NOM is effective

5 years or less

Stage 5
Review

Review of the NOM

Stage 6
Expiration

If not reviewed, NOM is
deleted or confirmed

Stage 1 – Drafting of the proposed standard: once included in the PNN approved by the
CNN and published in the DOF40, the public body may draft the proposed standard which
shall be sent to the reference Ministry’s CCNN. When elaborating the proposal, public
bodies may require producers, importers, service providers, consumer or research centres,

40

See example of the 2016 PNN published in the DOF,
www.dof.gob.mx/nota_detalle.php?codigo=5433410&fecha=18/04/2016
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to provide any data or information (or even samples) needed to elaborate the standard.41
This proposal shall include:42


name of the standard and it corresponding code;



product, service, method, process, installation, or object of the standard;



related specifications and/or characteristics that justify the aim of the standard;



applicable testing methods;



other data and related information about the product, service, method, process,
installation, or object of the norm (for example, wrapping, packaging, labelling,
etc.);



level of conformity of the proposal with international standards and other Mexican
standards;



bibliography;



public bodies that will enforce the standard; and



other provisions considered relevant for the effectiveness of the standard.

Stage 2 – Regulatory Impact Assessment: a proposed standard and its corresponding
Regulatory Impact Assessment (RIA) shall be sent to the CCNN responsible of developing
the NOM. CONAMER will comment on the RIA, without approving it or not, but releasing
an opinion which could take three different forms43:


No observations or recommendations



Minor comments



Not satisfactory

The RIA shall include a:44


description of the objective of the NOM;



succinct description of the proposed measures to achieve the objective;



alternative measures and the reasons for discarding them;



general description of the advantages and disadvantages that could be caused by
the NOM; and



technical feasibility analysis of the standard’s compliance, with an explanation of
the verification mechanisms will be implemented. When the proposed standard
may have a wide economic impact or a substantial effect on a given sector, the RIA
shall additionally include the monetary aspects of its potential costs and benefits,
as well as other alternatives considered, and its comparison with similar

41

See Article 50 of the LFMN.

42

See Article 41 of the LFMN and Article 28 of the LFMN bylaw.

43

www.cofemer.gob.mx/ContenidoPrintable.aspx?contenido=37

44

See Article 32 of the LFMN bylaw.
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international standards. The Ministry of Economy has the power to request these
additional aspects if it is deemed appropriate.45
Stage 3 – Consultation process: draft NOMs shall be published in the DOF and interested
parties will have 60 calendar days to send comments to the corresponding CCNN.
Depending on the comments, the draft is updated; responses given by the CCNN to the
comments have to be published also in the DOF 15 days before the publication of the final
version.
Stage 4 – Decision and publication: Once a NOM is approved by the CNN, its final version
shall be published by the corresponding public body in the DOF.
Stage 5 – Review: NOMs shall be reviewed every five years after its entry into force.46 The
review shall consider:47


existence of an international standard that did not exist when the NOM was
approved;



modification of the standard to harmonise it with other national or international
standard;



proof that the NOM is obsolete; and



incorporation of a conformity assessment to the NOM.

Stage 6 – Expiration and cancellation: The Technical Secretariat shall be notified about
the results of the review 60 natural days before this term expires. If this notification is not
made, the standard will expire and its cancelation will be published in the DOF. In addition,
the Ministry of Economy has the power to request an ex post assessment of the standard
after one year of its entry into force.48 This, with the objective of assessing implementation,
effects, compliance and for determining actions that will improve its application, or will
require its modification or cancellation.
When identifying the need to modify or cancel the NOM stages one through four are
followed.
The 8th March 2017, a presidential agreement49 was published in the Federal Official
Gazette, establishing that for the issuance of new administrative acts of a general nature,
the responsible authority should have indicated the abrogation or derogation of two acts or
obligations coming from the same regulated economic sector or subject.50 On April 2018,

45

See Article 45 of the LFMN.

46

See Article 51 of the LFMN.

47

See Article 40 of the LFMN.

48

See Article 51 of LFMN.

49

The agreement sets the guidelines that must be observed by decentralised agencies and
agencies of the Federal Public Administration, regarding the issuance of general
administrative acts to which article 69-H of the Federal Law of Administrative Procedure
applies.

50

This agreement abrogated the “Regulatory Quality Agreement” published in the Federal
Official Gazette.
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the General Law for Regulatory Improvement was approved by the Mexican Senate51,
introducing the "one in, x out" principle in the Mexican regulatory framework. This implies
that in order to issue a new act, obligation or NOM, it will be necessary to delete “x”
existing rules.52
Box 3.3. An international comparison: The US standardisation system
The U.S. standardisation system is a decentralised system where the main actors are private and
independent Standards Developing Organisations (SDOs). SDOs operate following specific
requests from the industry, government and consumers.
On the private sector side, the American National Standards Institute (ANSI) established in 1918,
harmonises the development of voluntary standards representing the U.S. in international forums. It
also accredits SDOs (not all) which adhere to the ANSI’s principles of “consensus, due process and
openness”. These voluntary standards become mandatory when they are incorporated in contracts
or adopted by the government.
On the public side, the principal body is the National Institute of Standards & Technology – U.S.
Department of Commerce (NIST). It co-ordinates the standards proposed by Federal Agencies, sets
legal metrology standards and accredits laboratories.
In the U.S. there are a total of almost 100,000 standards with more than a half coming from the
private sector.
An important part of every standardisation system is the conformity assessment. In the U.S. the
ANSI accredits organisations that certify that standards are met. For instance, the ANSI – American
Society for Quality National Accreditation Board (ANAB) operates as accreditation body in the
areas of quality and environment.
The main difference with the Mexican system is represented by the role of the public sector in the
entire process. In the U.S. “most standards developed and used are created with little or no
government involved”. Naturally, there are some areas where the Government has a more active
role, such as in those cases involving national priorities.
Oppositely, as highlighted by the chapter, the Mexican standardisation process is characterised by
a significant role of the government.
Sources: www.iso.org/member/2188.html,
www.inmetro.gov.br/barreirastecnicas/apresentacoes/OverviewUS.pdf ,
www.standardsportal.org/usa_en/standards_system.aspx,
www.nist.gov/sites/default/files/documents/2017/01/30/m-12-08_1.pdf

3.2. Mexican Standards (NMXs)
Mexican Standards are those proposed by CTNNs or National Standard Bodies (ONN) (or
exceptionally by other bodies, trade and professional associations, firms or public bodies)
or by the Ministry of Economy.53 Its compliance is voluntary, may require a fee, and may
51

General Law for Regulatory Improvement (Ley General de Mejora Regulatoria, LGMR)
was approved on April, 26, 2018, by the Mexican Senate.

52

See Article 78 of the LGMR

53

See Article 47 of the LFMN bylaw. The Ministry may create National Technical
Standardisation Committees (CTNN) in the areas where there are no ONN. In addition, it
may issue NMXs in the areas where there are ONN, prior justified technical, legal or
scientifically proven reasons.
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be of local, regional or national application.54 Their draft shall be published in the DOF for
public consultancy.
There are 5578 NMXs, 4908 already in place and the remaining in a draft status.55 Almost
50% of them are related to the manufacturing sector.
Figure 3.4. NMXs per economic activity (2018)
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Source: www.sinec.gob.mx

NMXs shall be considered a reference for determining the quality of the products or
services they cover, with the aim of protecting and orienting consumers. They “provide for
common and repeated use, rules, specifications, attributes, testing methods, guidelines,
characteristics or requirements applicable to a product, process, installation, system,
activity, service or method of production or operation, and those related to terminology,
symbology, packaging and marking or labelling”.56

3.2.1. NMXs life cycle
The standard setting process of NMXs starts with a proposal of the standard sent by the
CTNN, an ONN or any other third party (e.g. private company) to conform the PNN. After
that, the draft standard will go through 5 stages.

54

See Article 51-A of the LFMN.

55

General Bureau of Standards data.

56

See www.gob.mx/se/acciones-y-programas/standards
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Figure 3.5. NMXs life cycle
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Stage 1 – Drafting of the proposed standard: once included in the PNN approved by the
CNN and published in the DOF the CTNN or the ONN may draft the proposed standard.
The proposal shall:57


be based on international standards, except when justifiably these are not efficient
or adequate to achieve the desired objectives;



Be based in the consensus of the interested sectors participating in the CTNN.

Stage 2 – Consultation process: draft NMXs, or their extract, shall be published in the
DOF for comments.
Stage 3 – Decision and publication: When an NMX is approved by the CTNN or the ONN
the Technical Secretariat of the CNN shall publish it in the DOF. It is the responsibility of
the ONN (or the CTNN) to disseminate and promote the application of the NMXs.58
Stage 4 – Review: NMXs shall be reviewed every five years after its entry into force. The
Technical Secretariat shall be notified about the results of the review.

57

See Article 51-A of the LFMN. Or comply with international standards.

58

See Article 51-A of the LFMN.
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Stage 5 – Expiration and cancellation: If this notification is not made the standard will
expire and its cancelation will be published in the DOF.
When identifying the need to modify or cancel the NMX, stages one through four are
followed.
Analysing the NMXs’ life cycle, it is possible to identify three main differences with the
NOM’s life cycle:


There is no Regulatory Impact Assessment;



Answer to comments to the first draft are not published in the DOF;



DGN’s role59

Moreover, it is also important to remark that only NOMs are sent to the WTO to obtain
comments. NMX are still open to international comments but are not formally submitted.
These differences suggest that NOMs are subjected to a higher degree of scrutiny compared
to NMXs.

3.3. Reference Standards (NRFs)
Reference Standards (NRFs) used to be elaborated by Public bodies in order to regulate the
leasing or procurement of goods and services, when Mexican or international standards did
not cover them, or when the specifications included in these were considered inapplicable
or obsolete.60
Their application was principally linked to the activity of PEMEX in the public
procurement area.
The Energy Reform converted PEMEX and CFE in an “Empresa Productiva del Estado”
(Productive Company of the State), and after some legal clarifications they did not have
any more the legal capacity to issue standards.
Thus, considering NRFs were only applied to PEMEX, this standard category became
disused.
Nowadays, NRFs are still formally included in the LFMN, being a potential barrier to entry
to public tenders. However, they are not applied and the General Bureau of Standards is
working to delete or converting them into NMXs.61

59

DGN activity is more prominent in the NOMs’ life cycle where it is part of working groups,
meetings with stakeholders, part of the CCNN and more in general along the entire process.
In the NMXs DGN it is part of the CTNN and they have access to the standard when the
content has been already defined, managing and supervising activities.

60

See Article 67 of the LFMN.

61

Direccion General de Normas is currently working to convert 135 NRFs to NMX and
deleting 163NRFs.
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Chapter 4. Best regulatory practices in standard setting

There is a list of best practices that increases the likelihood of delivering standards without
restricting competition. These best practices are: transparency and consultation process,
diverging representation of economic interest, use of international standards and mutual
recognition, mechanisms to minimise the impact of standards, mechanisms that ensure that
standards do not affect competition, ex post review of standards and conformity assessment
process, and advocacy initiatives on the benefits of standards.
Firms’ decisions with respect to capital investment or accumulation and about job creation
reflect in the overall productivity, economic growth and employment of a country.
Aggregate productivity gains are the result of entry and expansion of efficient firms and
production processes together with the contraction and exit of less efficient ones (The
World Bank, 2010[18]).
The decisions taken by firms are largely influenced by a variety of incentives and barriers.
Standards of products, services, processes and systems are key in providing these incentives
or creating barriers for firms. Therefore, the process of setting or modifying a standard is
critical for ensuring that standards have a positive impact on the economy and the society.
There is a list of best practices that increase the likelihood of delivering standards without
restricting competition. For instance, the OECD has set a list of recommendation on
regulatory policy and governance (OECD, 2012[13]). At the same time the WTO has
established 6 principles for the development of international standards.62
Considering the Mexican framework, we identified the following best practices:

62



Transparency and consultation process;



Diverging representation of economic interest;



Use of international standards and mutual recognition;



Mechanisms to minimise the impact of standards;



Mechanisms that ensure that standards do not affect competition;



Ex post review of standards;



Conformity assessment process; and



Advocacy initiatives on the benefits of standards.

www.oecd.org/gov/regulatory-policy/LIM-WTO-TBT-Agreement-6-Principles-Session3.pdf
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Apart from these best practices, having an efficient normalisation system in place requires
a certain degree of specific knowledge amongst the staff working on the issuance and
supervision of technical regulations and standards.63

4.1. Transparency and consultation process
Transparency is a central pillar in the openness of decision-making related to the
introduction, implementation and enforcement of new and modified standards. In both,
economic and social terms, transparency plays an important role in revealing the basis for,
and the full range of possible costs and benefits of, decisions taken in the standard setting
process and in the implementation of standards (The World Bank, 2003[19]).
Transparency is a dynamic process within the standard setting process. It plays an important
role in revealing the basis for the standard rationale and decisions to adopt and implement
it, and the full range of possible costs and benefits derived from it. (The World Bank,
2003[19])
Transparency in the standard setting process supports accountability of government,
sustains confidence, makes the standard process more accessible, reveals discrimination
intents, reduces the influence of special interests, makes it more difficult for government
to be captured, and creates legitimacy. (OECD, 2012[20]) (OECD, 2012[20])
Furthermore, transparent standard setting processes provide firms with more predictable
market conditions where firms are able to gain (The World Bank, 2003[19]):
a) evidence on the market conditions and barriers they will face;
b) information on the actions that could take to comply with the standard
requirements;
c) information that can help them make predictions about costs and returns of their
participation in the market and/or any investment; and
d) time to prepare and adjust to potential changes.

1.

Lack of transparency reduces the information available to interested parties and undermines their
ability to participate meaningfully in the standard setting process. (The World Bank, 2003[19])
Key questions to ask about transparency in the standard setting process are:


In what stages of its development is the standard made publicly available?



How the standard is made publicly available?



How accessible is the public information about the standard?



How strong is the monitoring and enforcement?

In Mexico, LFMN promotes the transparency and efficacy in the elaboration and
compliance with standards, both in the NOMs and NMXs processes, although with a
different degree.64

63

In Mexico, the standard EC0858 establishes the basic knowledge required to be considered
expert in the development of NOMs and NMXs.

64

See (clause) of Section II of Article 51-A of the LFMN.
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Oppositely to NOMs, NMXs are not subjected to international scrutiny by the WTO
because of their voluntary status. However, any interested party, including international
bodies or organisations could participate in the development process of any NMXs,
submitting comments which are not publicly available. This divergence has definitely an
impact on the level of transparency of both procedures, making NOMs process less opaque.
An important step towards a more transparent system was recently taken by the Ministry
of Economy, which created the Standardisation and Conformity Assessment System
(SINEC) available on the Internet.65 SINEC is a digital platform which has the objective to
increase the transparency of the entire standardisation process in Mexico. It allows users to
have access to various documents regarding previous, current and proposed NOMs and
NMXs. However, SINEC’s role is not only informative; users can also start a range of
procedures such as require a NOM certificate or propose them as an ONN.66
Box 4.1. SINEC
The Sistema Integral de Normas y Evaluación de la Conformidad (SINEC) was launched by the
Mexican Ministry of Economy in January 2017, with the objective to bring together in one unique
internet platform the entire standardisation system.
Through the website, consumers, firms and any other stakeholders can have access to the relevant
standards document, submitting comments to a draft or collecting information about a published
NOM or NMX. The SINEC put together the data of 13 “dependencias federales”, 11 ONN and 39
technical committees.
However, the SINEC’s role is not only informative. Users can also play an active role, submitting
standards’ drafts and the relevant documents to start the procedure for a new NOM or NMX.
To conclude, another important function of the platform is offered by the “Quejas y denuncias”
section. Citizens can report omissions or other facts related to the standardisation process.
The entire system is a crucial step towards a more transparent standardisation process.

4.2. Diverging representation of economic interests
The participation of various interests through open processes can lead to a careful reflection
on the full range of alternatives before introducing or modifying a standard (The World
Bank, 2003[19]). It is a good practice that government co-operates with relevant stakeholders
on developing and reviewing existing standards by (OECD, 2012[13]):
a) Actively engaging them during the standard setting process;
b) Consulting with them the impact assessment and the competition appraisal; and
c) Making available for them the public relevant information and data that may
support the analysis of the standard.
One way to promote results aimed at delivering products that are best for end consumers is
for SSOs to include end consumers among the participants and voters. Encouraging wide

65

See www.sinec.gob.mx/

66

The American National Standardisation Institute (ANSI) has a similar system available at
www.ansi.org/news_publications/periodicals/standards_action/standards_action?menuid=7
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participation in standard setting helps increase the voice of potentially excluded firms and
technologies. This can potentially reduce anti-competitive exclusion (OECD, 2010[3]).
In Mexico, LFMN promotes the participation of the public, private, scientific sectors, as
well as of the consumers, in the development and compliance of NOMs and NMXs.67 In
particular, it is the National Standardisation Commission the entity that has the faculty to
invite representatives of other public bodies federal or local, private bodies, labour unions,
consumers, professional associations, and technological and scientific institutions.68
It is important to remark that the current legal framework do not impose the creation of
working group representing different parties. However, this is a good practice implemented
by the General Bureau of Standards.

4.3. Use of international standards and mutual recognition69
In an increasingly globalised economy, reducing regulatory divergences and co-operation
in view of achieving regulatory coherence and potentially harmonisation is crucial for
eliminating technical barriers to trade and for avoiding the duplication of efforts in
standardisation activity. (OECD, 2017[21])
In developing standards, it is highly recommended that governments give consideration to
all relevant international standards and frameworks for co-operation in the same field and,
where appropriate, their likely effects on parties outside their jurisdiction.70
It is also recommended the participation in international fora, including public, private or
semi-private, which fosters co-operation and the diffusion of good practices in standard
setting.
In Mexico, the LFMN establishes that for the elaboration of NOMs public bodies shall
consider existing international standards in order to avoid duplication.71 It also promotes
the review of technical regulation from other countries, in accordance with Mexico’s
international agreements, and establishes that the Ministry of Economy is responsible of
keeping a collection of international standards. Moreover, it promotes the participation of
the Mexican government, and public and private parties, in events and topics related to
international standards.
The LFMN also contemplates the option of mutual recognition of standards and conformity
assessment procedures with other countries and/or international organisations. If the object
of the recognition is related to NOMs, the agreement must be published on the DOF.72 The
WTO TBT agreement recommends that countries agree to accept the results of one
another’s conformity assessment procedures, although these procedures may be different.73
67

See Article 2 LFMN

68

See Article 59 of the LFMN

69

See (OECD, 2012[13])

70

See Principle 12 of OECD Recommendations of the Council Regulatory Policy and
Governance.

71

See Article 44 and 51a LFMN

72

See Article 87 a,b of LFMN

73

See www.wto.org/english/tratop_e/tbt_e/tbt_info_e.htm
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The LFMN also establishes that when a NOM requires the obligatory use of materials,
equipment, processes, testing methods, mechanisms, procedures or technologies, the
recipients of the standards may request authorisation from the agency that might have
issued it to use or apply alternative materials, equipment, processes, test methods,
mechanisms, procedures or technologies.74 The scientific or objective evidence necessary
to verify that the proposed alternative complies with the purposes of the respective standard
must be accompanied by the request.
Another important aspect of the LFMN is that it establishes that in disputes of a civil,
commercial or administrative nature, when the characteristics of the goods or services are
not specified, the judicial or administrative authorities competent in their decisions shall
take as reference a NOM or a NMX. However, it does not foresees the consideration of an
international standard of a similar nature.75
Nowadays, many private and public actors are working to harmonise NOMs and NMXs to
the international ones, with a particular focus at those issued by the main commercial
partners.
A parallel OECD review (OECD, Forthcoming[22]) assesses the main IRC policies and
practices in Mexico, focusing on the unilateral efforts undertaken by Mexico to support
regulatory coherence through regulatory improvement, namely regulatory impact
assessment (RIA), stakeholder engagement, and the adoption of international standards;
and Mexico's co-operative efforts on regulatory matters, bilaterally, regionally or
multilaterally, including through mutual recognition agreements, trade agreements, and/or
participation in international fora.

4.4. Mechanisms to minimise the negative impact of standards
A standard or technical regulation, as any other regulatory measures, can have positive and
negative consequences on the regulated market(s). Regulators should act to maximise the
positive impact and vice versa.
The mechanism to minimise the negative impact of a standard should be applied ex ante
and ex post.
The OECD recommends integrating a Regulatory Impact Assessment (RIA) into the early
stages of the policy process for the formulation of new regulatory proposals, including
standards. It also suggests a clear identification of policy goals, the evaluation of the need
of regulation and how it can be most effective and efficient in achieving those goals. At the
same time, the OECD invites to consider means other than regulation and identify the tradeoffs of the different approaches to identify the best one. (OECD, 2012[13])
The LFMN establishes that drafts presented in the committees for discussion shall be
accompanied by a RIA which shall contain a brief explanation of the purpose of the
standard, the proposed measures, the alternatives considered and the reasons why they were
discarded, a comparison of those measures with the regulatory background, as well as a
general description of the advantages and disadvantages and the technical feasibility of
checking compliance with the standard. Where the standard could have a broad impact on
the Mexican economy or a substantial effect on a specific sector, the RIA should include
an analysis in monetary terms of the present value of the potential costs and benefits of the
74

See Article 49 of the LFMN.

75

See Article 55 of the LFMN.
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preliminary draft and the alternatives considered, as well as a comparison with international
standards. 76
As explained in chapter 2, while NOMs are subjected to RIA, the same does not happen to
NMXs.

4.5. Mechanisms that ensure that standards do not affect competition 77
Competition promotes efficiency, helping to ensure that goods and services match
consumer preferences, producing benefits such as lower prices, improved quality, increased
innovation and higher productivity which are essential to economic growth and increased
employment.
Standards serve a variety of commercial, social, health, safety, security, environmental and
other objectives. However, at times, these unduly restrict competition and such undue
restrictions can occur unintentionally even when the standards in question are not focused
on economic regulation and not intended to affect competition in any way.
Standards that unduly restrict competition often may be reformed in a way that promotes
market competition while achieving the public policy objectives and these reforms usually
require detailed competition assessment of likely effects.
OECD recommends that governments introduce an appropriate process to identify existing
or proposed standards that unduly restrict competition and develop specific and transparent
criteria for performing competition assessment, including the preparation of screening
devices. In performing competition assessment, governments should give particular
attention to policies that limit:


The number or range of market participants;



The actions that market participants can take;



The incentives of market participants to behave in a competitive manner;



The choices and information available to consumers.

Even if the LFMN did not address competition concerns directly, in 2012 the RIA Manual
implemented in Mexico was modified to introduce two additional types of RIAs:


high-impact RIA with competition impact analysis, and



moderate-impact RIA with competition impact analysis.

In the same spirit of aligning RIA evaluation to OECD best practice, Mexico’s government
decided to include a specific section in the RIA requirements to assess the effects on
competition of new draft regulations. The new approach included an appropriate process
for revision of existing and proposed standards that unduly restrict competition.
The objectives of this change were the following:78


Giving a legal framework to the competition analysis within a RIA;

76

See Article 45 of the LFMN.

77

See (OECD, 2009[22]).

78

See www.oecd.org/gov/regulatory-policy/MIR-en-Me%CC%81xico.pdf
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Identifying the regulatory projects that might jeopardise competition; and



Generating pro-competitive alternatives.

The new RIA represented a significant step towards implementing competition principles
in the standard setting procedure.
However, as discussed later in chapter 6, the effectiveness of the competition analysis is
negatively affected by the review’s mechanism in place.

4.6. Ex post review of standards
Governments shall introduce regular performance assessments of standards, taking into
account, among other things, the impacts on affected parties and how they are perceived,
communicating the results of these assessments to the public. (OECD, 2012[13])
The OECD also recommends conducting systematic review programmes of the stock of
significant regulation against clearly defined policy goals, including consideration of costs
and benefits, to ensure that regulations remain up to date, cost justified, cost effective and
consistent, and deliver the intended policy objectives.79 It also recommends conducting
regular ex post evaluations of competition assessments to assess whether the standard
adopted or modified had the anticipated effects and was the most appropriate. An ex post
assessment allows to identify any error that may have been made in the standard and its
causes, so that the standard could be improved. Only an ex-post assessment can allow
observers to determine if the original analysis conducted when developing the standard was
complete and correct. Ex-post evaluation can find that even though the original analysis
was reasonable, given the information available at the time, the ultimate outcomes suggest
that the standard should be reconsidered. (OECD, 2015[16])
The LFMN establishes Mexican official standards must be reviewed every five years from
the date of their entry into force, and the results of the review must be notified to the
technical secretariat of the National Standards Commission within sixty calendar days after
the end of the period corresponding five-year period.
If no notification is made, the rules will lose their validity and the units that have issued
them must publish their cancellation in the Official Gazette of the Federation. However, in
most of the cases NOMs’ validity is extended rather than annulled. The Commission may
ask the unit for such cancellation.80
The review can also happen before the 5 years term, within 1 year from the issuance, if the
Ministry of Economy or the CCNN request it. Moreover, also CONAMER can request an
ex post assessment.81
Anyway, the impact of an early ex post assessment is debatable as to collect significant
qualitative and quantitative information a minimum amount of time is needed.

79

Ibid

80

See Articles 51 and 51-A of the LFMN. See Mechanisms for a five-year review,
www.gob.mx/cms/uploads/attachment/file/6936/mecanismo_revision_quinquenal.pdf

81

See Ley Federal de Procedimiento Administrativo, Tercero A and the “Acuerdo por el que
se implementa la Manifestación de Impacto Regulatorio Ex post” at
http://dof.gob.mx/nota_detalle.php?codigo=5279502&fecha=28/11/2012
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4.7. Conformity assessment
Governments shall make sure that policies and practices for inspection and enforcement
respect the legitimate rights of those subject to enforcement. They must be designed to
maximise the net public benefits through compliance and enforcement and avoid
unnecessary burdens on those subject to inspection. (OECD, 2012[13])
Some standards may be unable to achieve their objective(s) without some degree of
confidence by consumers that the producers’ claims for their products fully conform to
what is specified in the standard. The process for assessing such compliance is called a
conformity assessment. There are several mechanisms through which this assessment can
be implemented in order to ensure the correct and justified use of a standard (National
Research Council, 1995):


firm’s internal procedures to comply with the standard;



review by an external independent body or individual;



government regulatory review program; or



a combination of the above.

The above mechanisms may impose costs to the producers and/or the government, because
a conformity assessment requires measures to evaluate, such as testing, inspection, audit,
and related procedures. However, in principle, achieving the objective of the assessment
(e.g. an increased confidence by consumers, and in several cases by the government), that
the product, services or system fully meets the standard, justifies the costs accrued to ensure
conformity. (National Research Council, 1995[9])
Therefore, the conformity assessment may be more significant than developing and issuing
the standard, because it is a mechanism through which the efficacy of the standard could
be attested.
It is worth highlighting that a distinct market for testing and certification may be affected
by standard setting. (European Commission, 2011[6])
In Mexico, the enforcement of the consumer-related technical regulations is the
responsibility of the Ministry of Economy, which relies on the Federal Consumer
Protection Agency PROFECO. The Federal Consumer Protection Law grants PROFECO
the necessary powers to perform market surveillance. In addition, Government bodies,
owners of a NOM and responsible for market surveillance, can delegate certain tasks in
this context to private bodies, if they are approved and accredited as verification bodies. As
a rule, these delegated tasks concern the verification of compliance with mandatory
labelling and product information requirements as well as product sampling and the
performance of selected tests.
In 1999, the Mexican government authorised the first private organisation to accredit
conformity assessment bodies (calibration laboratories, certification bodies, testing
laboratories, and verification/inspection units). This private non-profit institution is known
as Mexican Accreditation Entity (EMA).82

82

See www.trade.gov/td/standards/markets/Western%20Hemisphere/Mexico/Mexico.pdf
and EMA, www.ema.org.mx/portal_v3/index.php/what-is-ema
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EMA, -the Mexican accreditation body- is the first non-government body for the
accreditation83 of the Conformity Assessment Bodies, which comprise testing laboratories,
calibration laboratories, inspection bodies and certification bodies. 84
The LFMN obliges all regulatory authorities to publish their detailed conformity
assessment policies and procedures.85
However, although the law sets the principles of conformity assessment procedure (CAP)
clearly, there are various examples of NOMs without a proper CAP because there are not
qualified entities to assess their conformity. Data from the Ministry of Economy reports
that 60% of NOMs are not subjected to a CAP.
An example is the NOM-044-SEMARNAT-2006 which establishes the maximum allowed
amount of hydrocarbon emission by new vehicles (with certain characteristics) using diesel
engines. Currently, there are no entities that can verify the respect of this technical
regulation.
The main risk of not having in place a fully working conformity assessment procedure is
that all the effort spent in the standard setting process might vanish. In fact, incentives to
respect the NOMs (or NMXs) are negatively affected if there are not entities and authorities
ready to verify, and punish in case of negative outcome, the respect of the technical
regulation (or standard).

4.8. Advocacy initiatives on the benefits of standards
The most basic meaning of advocacy is to represent, promote, or defend some person(s),
interest, or opinion. Such a broad idea encompasses many types of activities but the focus
of this report is on the approaches adopted by organisations and coalitions in trying to
change or preserve specific government initiatives. In other words, approaches focused on
influencing decisions of public policy, such as standards.
Policy related initiatives are usually called “policy advocacy”; to differentiate them from
other types of advocacy activities.86
There are many definitions of policy advocacy available from multiple authors and
perspectives. At their core are a number of ideas that continually come up, characterizing
policy advocacy as follows: 87

83

Accreditation is the act by which an accreditation body recognises the technical
competence and reliability of testing, calibration, and medical laboratories; as well as
verification units (inspection bodies); and certification bodies for the Conformity
Assessment.

84

See www.ema.org.mx/portal_v3/index.php/catalogo-de-acreditados
certification bodies.

85

See Article 73 of LFMN.

86

See http://advocacyguide.icpolicyadvocacy.org/21-defining-policy-advocacy.

87

See
http://advocacyguide.icpolicyadvocacy.org/21-defining-policy-advocacy.
See
different tools for conducting advocacy initiatives: advising, media campaigning, lobbying
and activism.

STANDARD SETTING AND COMPETITION IN MEXICO © OECD 2018

for

a

list

of

│ 49

50 │ 4. BEST REGULATORY PRACTICES IN STANDARD SETTING


a strategy to affect policy change or action — an advocacy effort or campaign is a
structured and sequenced plan of action with the purpose to start, direct, or prevent
a specific policy change.



a primary audience of decision makers — the ultimate target of any advocacy effort
is to influence those who hold decision-making power. In some cases, advocates
can speak directly to these people in their advocacy efforts; in other cases, they
need to put pressure on these people by addressing secondary audiences (for
example, their advisors, the media, the public).



a deliberate process of persuasive communication — in all activities and
communication tools, advocates are trying to get the target audiences to understand,
be convinced, and take ownership of the ideas presented. Ultimately, they should
feel the urgency to take action based on the arguments presented.



a process that normally requires the building of momentum and support — trying
to make a change in public policy is usually a relatively slow process as changing
attitudes and positions requires ongoing engagement, discussion, argument, and
negotiation.

Bearing in mind the basic elements outlined above, a coherent definition to the framework
developed in this chapter could be the follow: Policy advocacy is the process of negotiating
and mediating through which influential networks, opinion leaders, and ultimately,
decision makers take ownership of different ideas, evidence, and proposals, and
subsequently act upon them.
In Mexico, LFMN promotes the co-ordination of the Ministry of Economy with the
academic sector, research institutions and professional associations to develop capacity
building activities, to train qualified experts and to promote the benefits of standardisation.
On the latter point, the Ministry of Economy has recently launched a series of initiatives to
raise public awareness of the Mexican standardisation system. Nowadays, are available a
dedicated website, a Facebook page, a Twitter account, a YouTube channel and a mobile
app.88

88

Respectively: www.nom-mx.com.mx/, www.facebook.com/nommx/, @NOM_MX,
www.youtube.com/channel/UCM3kYM6r59LQGbMRNfDPPXw , app INFOCODE.
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Chapter 5. Guidance on competition issues

This chapter provides a framework based on legal and economic criteria to help analyse
the impact of standards in the market. The framework is composed of four steps. The first
step consists in defining and understanding the market or markets in which the standard
will be used. This will determine who are the market participants that the standard covers,
their market shares and the possible existence of market power; what are the conditions of
entry and expansion in the market or markets and how conditions of entry and expansion
could be impacted by the standard. Lastly, this step considers the understanding of the
objectives that are sought to be achieved with the standard and the process followed to
develop it. The second step involves determining the pro-competitive benefits produced by
the standard. The third step entails identifying whether the standard is capable of affecting
competition, having an anti-competitive object or actual or potential effects in the market
place. The fourth step consists in developing alternative standards that are less restrictive
to competition. It shall always be sought that pro-competitive effects outweigh any
restrictions to competition.
Governments can take many actions to ensure competition concerns are addressed in the
standard setting process.
Moreover, since standard setting processes deliver substantial economic benefits, a
proportionate requirements for standard setting processes that may be substantial, costly
and with wide widespread unintended consequences. (OECD, 2010[3])
Given the large number of market circumstances in which standardisation operates, it is
difficult to provide specific answers for every possible scenario in which a standard is likely
to harm competition.
This chapter is meant to provide an introduction to competition issues for standardisation
stakeholders who have to consider the market impacts of standards. The recommendations
and guidance provided in this chapter will assist them in assessing the effects of standards
on market competition. These have the aim to provide an analytical framework for
assessing draft or existing standards.
The framework provided in this chapter is mainly based on legal and economic criteria that
help analyse these standards and the context in which they occur.
The framework has four steps:


The first step consists in defining and understanding the market or markets in which
the standard will be used. This, to determine who are the market participants that
the standard covers, their market shares and the possible existence of market power;
what are the conditions of entry and expansion in the market(s) and how conditions
of entry and expansion could be impacted by the standard. It also suggests
considering how the standard can facilitate the use of technological advances.
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Lastly, this step also contemplates the understanding of the objectives that are
sought to be achieved with the standard and the process followed to develop it.


The second step involves determining the pro-competitive benefits produced by the
standard.



The third step entails identifying whether the standard is capable of affecting
competition, having an anti-competitive object or actual or potential effects in the
market place.



The fourth step consists in developing alternative standards that are less restrictive
to competition. It shall always be sought that pro-competitive effects outweigh any
restrictions to competition.

This chapter does not constitute a “checklist” which can be applied mechanically. Each
case must be assessed on the basis of its own facts and merits, which may require a flexible
application of these recommendations and guidance.
The information set out in this chapter applies to NOMs and NMXs concerning goods,
services, processes and systems, and complements the three volumes of the OECD
Competition Assessment Toolkit.89

5.1. First step: the market
The factors that help understand the market in which the standard is developed may be the:


market or markets that the standard affects;



market shares and concentration;



dominance of specific market participants;



conditions of entry and expansion;



level and speed of technological advance; and



objectives pursued by the standard

5.1.1. Market
A market means a closely interrelated group of suppliers and buyers, defined as a set of
suppliers of close-substitute output who sell to a common group of buyers situated in a
geographical area. (Bain, 1962[23])
Market definition is an instrument to identify and delimit the boundaries of competition
between firms.
A relevant market combines the product market and the geographic market where:90

89

See OECD Competition Assessment Toolkit, www.oecd.org/competition/assessmenttoolkit.htm.

90

See Article 58 of the FECL for the criteria that must be considered for determining the
relevant market. See (OECD, 2012[40]) for international best practice on the use of this
analytical instrument.
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the relevant product market comprises all those products and/or services which are
regarded as interchangeable or substitutable by the consumer by reason of product
characteristics, their prices and their intended use; and



a relevant geographic market is delineated by the willingness or ability of
consumers to substitute a product in another geographic location, or when
geography limits suppliers’ willingness or ability to serve customers. Geographic
markets may be local, regional, national or international.

The objective of identifying a relevant market is to detect the market participants.
Once the relevant market has been identified (OECD, 2015[16]), it is important to determine
whether (European Commission, 1997[24]):


one of the market participants is an important evident competitive force;



market participants using (or not using) the standard have high market shares;



market participants are close competitors;



competitors are likely to increase supply if prices increase; and



customers have limited possibilities of switching suppliers.

In addition to the identified market, it shall be considered that standards may create a
distinct market for testing and certification of compliance with the standard itself.
Moreover, when it entails the adoption of technology or when intellectual property rights
(IPRs) are involved, the standard may affect the relevant markets pertaining to the
technology or IPR. These additional markets shall be also considered in the analysis.

5.1.2. Market shares and concentration
Market shares give a picture of the relative competitive positions of market participants.
It would be expected that a monopolist, having the 100 per cent of the market, has the
highest possible market power. Conversely, it would be expected that a small firm that has
a minor share of the market will not be able to have and exercise market power. However,
this is not always true. For instance, having a high market share is not enough to conclude
that a market participant has substantial market power, since it may be restrained on its
ability of setting high prices; for example, if entry in the industry were easy or if there were
strong buyer power. (Motta, 2004[25]) (OECD, 1996[26])91

91

See (OECD, 1996[25]), on the joint market power or joint dominance applied in the
European Union, Canada, Australia and other jurisdictions. It is assumed to be different
from an agreement and is intended to deal with the “oligopoly problem,” e.g., independent
firms’ strategic interaction. In this case, the market share indicia of joint dominance may
not be the same as the market share indicia of a single firm dominance. See manual of
market examinations.
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There are several sources that can be used to derive market shares: turnover data, sales
volume, etc. (ICN, 2012[27])92 Data periods are determined on a case-by-case basis (usually
annual data or for longer periods), for the purposes of measuring market shares.93
Concentration is often measured as a function of market shares of the market participants.
Concentration ratio (CR) is a parameter that measures the share of industry sales accounted
for by the selected number of largest market participants.94 This measure is the sum of the
market shares of the selected (four, five, etc.) largest market participants and does not
provide information on the relative size of the market participant nor give any information
about smaller market players.95Another measure of concentration is the HerfindahlHirschman Index (HHI) which corresponds to the sum of the squared market shares of each
firm in the market.96

5.1.3. Market power
The delineation of a market allows conducting a focalised analysis of the standard’s impact
on it. This analysis could include a general evaluation of the possible existence, creation or
strengthening of market power – of one or several market participants – in the examined
market.97
Market power indicates the ability to unilaterally fix prices or restrict supply, without
competitors being actually or potentially able to counterbalance such power.
This could be determined through the analysis of market shares. In fact, it is generally
accepted that the larger is the firm’s market share, the greater the market power it is likely
to have. This is particularly relevant if high market shares have persisted over a period of
time relatively stable. (Office of Fair Trading, 2003[28])
However, it is important to remark that even though market shares may be used as a proxy
of market power, there are limitations in this analysis alone.

92

See also Subsection I of Article 59 of the FECL establishes that market shares may be
determined through sales, number of clients and productive capacity, as well as any other
indicator deemed useful. See (COFECE, 2015[28]) which provides that market shares are
understood as the percentages that market participants have in the relevant market,
considering data of sales, number of clients, productive capacity and other variables
deemed pertinent by COFECE.

93

See (Commission, 2013[29]), for reference of the United Kingdom’s experience.

94

See (Carlton, 1994[30]) for further explanation about the CR.

95

See (COFECE, 2015[28])\. Based on the merger cases assessed by COFECE, this authority
has considered adequate the use of this parameter in cases where the absolute value of the
HHI is between 2,000 and 2,500 points and its variation falls within 100 and 150 points.

96

See (COFECE, 2015[28]). COFECE considers that a merger will have a small likelihood to
restrict, diminish, damage or impede competition in the relevant market when the HHI is
less than 2000 points and the variation is less than 100 points; or when the HHI is between
2000 and 2500 points, its variation is between 100 and 150 points, and the market
participant is not among the four market participants with the highest market shares.

97

See Subsection I of Article 59 of the FECL.
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The Lerner Index can be calculated as a measure of market power; ranging from 0 (no
market power) to 1 (monopoly power). However, its calculation is not straightforward and
its interpretation could be misleading.98

5.1.4. Conditions of entry
Conditions of entry provide information on the ability of potential competitors to entry in
the relevant market. Even if a market participant has a high market share, this may not be
an indicative of a durable market power if entry or expansion may be rapid, profitable and
barriers were low.99
Entry conditions describe the ease with which a new firm can enter in a market. Ease
depends on the cost of entry, on the timing, but also on the extent to which incumbent firms
have an advantage, not because their product is better or their cost is lower but because
they were first (Viscusi, 2005[29]). Entry conditions are important for two reasons:


First, the number of active firms is partially determined by the cost of entry. Thus,
entry conditions play an important role in determining concentration;



Second, entry conditions determine the extent of potential competition. It is
generally believed that a credible threat of entry will induce active firms to compete
vigorously. If they do not, so that the industry has a high price-cost margin, entry
will take place and drive prices down.

Entry conditions are then important because the cost or difficulty of entry affect the
effectiveness of potential competition. Some questions to ask to assess entry conditions:


How many prospective firms have the ability to enter in a reasonable length of
time?



How long does it take to enter this market?



How costly is entry?



Will a new market participant be at a disadvantage vis-á-vis established firms?



Does a new market participant have access to the same technology, the same
product, the same information than the current players?



Is it costly to exit the market?100

A different perspective on entry conditions is provided by the theory of contestable
markets. A market is perfectly contestable if three conditions are satisfied.

98

Lerner index formula contains firms’ marginal cost: L= (p-mc) / p. However, a monopolist
could have higher costs because of its inefficiencies, biasing the results.

99

See (ICN, 2006-2007[33]) and Subsection II of the Article 59 of the FECL, which establish
that the existence of entry barriers and any other elements that may modify such barriers
and the supply of other market participants shall be considered when assessing market
power. See also manual of market examinations.

100

This is important because an entrant may be uncertain whether it will succeed; so the cost
of exit can be an important factor in the original decision to enter.
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New firms face no disadvantages vis-á-vis existing firms. This condition means that
new firms have access to the same production technology, input prices, products,
and information about the demand;



There are zero sunk costs – that is, all costs associated with entry are fully
recoverable. A new firm can then costless exit the industry; and



The entry lag (which equals to the time between a firm’s entry and its ability to
supply the market) is less than the price adjustment lag (the time between the entry
and the incumbent(s)’ price reaction).

An important related concept is that of an entry barrier, which can be thought of as
something that makes entry more costly or more difficult – such as a requirement
established by a standard. The significance of entry barriers is that they may permit existing
firms to charge prices above the competitive level without attracting entry. (Viscusi,
2005[29])

5.1.5. Technological advances
In addition, standards play a key part in the process of technology diffusion. When a
technological advance by a designer, researcher, or developer at one firm is incorporated
into a standard and used by others, the advance is diffused throughout the industry.
Box 5.1. Wi-Fi Standard
An example of how standardisation is crucial for the technology diffusion is the IEEE 802 family
of standards. The IEEE 802.11, commonly known as “Wi-Fi®”, was originally planned as a
technology to connect wireless cash registers. Nowadays, we use Wi-Fi everyday on our mobile
devices or laptops.
The standard was created and promoted by the Institute of Electrical and Electronics Engineers
Standards Committee. The first version was released in 1997 with several and continuous
amendments in the following years.
Source: www.epo.org/news-issues/issues/standards.html

Innovations made at academic and government institutions can diffuse in the same way.
This process raises productivity and industrial competitiveness. It also increases efficiency
by enabling firms to adopt standardise approaches, where appropriate, rather than
reinventing technologies already developed elsewhere. If a standard incorporates a patented
technology, the firm adopting it may have to pay a royalty (provided the owner is willing
to license the technology).
Using the standard may be more cost-effective than developing a unique approach. Choice
between standardised and firm-unique technologies is one aspect to be carefully reviewed.
(National Research Council, 1995[9])

5.1.6. Standard goals
Standards are an important means of promoting social goals, such as protection of health,
safety and the environment (National Research Council, 1995[9]). Identifying and recording
the policy goals of the standard help involved stakeholders assessing whether the standard
effectively contributes to stated objectives.
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The objective of the standard shall be stated in its preamble or introduction, as well as the
motivations behind the development of the standard. When standard objectives and
justifications are not clear, a transparent and participatory process can help stakeholders
assess whether the standard is necessary and how stakeholders are affected by it. Thus, the
standard setting process is crucial to reveal the objectives behind the standard.101

5.2. Second step: pro-competitive effects
Standards can be used to improve market outcomes. Some indicators explored in this
subsection used to determine the benefits derived from a standard are the:
1.
2.
3.
4.
5.
6.

creation of new markets;
reduction of transaction costs;
prevent consumer deception;
economies of scale and user externalities;
access to international markets; and
promotion of innovation and investment.

5.2.1. Creation of new markets
A standard can affect business incentives and create a market where none might exist
otherwise.
For example, standards can (Hage, 2006[30]):


Specify particular characteristics that can severely affect the use of certain
production factors and thereby strongly direct innovation. For example, in
Germany standards require that finished paper contain a high percentage of
recycled paper products, which has forced the industry to adapt into this
requirement;



Be intentionally technology forcing, demanding major advances in existing
products or processes, and thereby creating new markets for innovation to satisfy
standards that cannot be reached with commonly used technologies. For example,
in the US transport sector, new diesel engine regulations have involved a number
of industries in creating new markets for the development of new combustion
technologies, fuel treatment technologies, and emission filters, traps, and catalysts;



Demand the development of entirely new products or processes to substitute
existing products and processes. For example, the chemical industry was forced to
eliminate Chlorofluorocarbons (CFCs) because of the evidence that they were
critically depleting stratospheric ozone, and the industry was forced to use chemical
substitutes.

5.2.2. Reduction of transaction costs
Standards reduce transaction costs for customers and suppliers because they help convey
information on the demand and supply side. (National Research Council, 1995[9])


101

Demand side – this information is concerned with the product, service or system
that is delivered to the customers in a consistent understandable manner. This
In the Mexican standardisation system, SINEC has the objective to increase transparency
across the entire process.
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communication reduces the amount of work that the customer has to do to find out
about the characteristics of the product, service or system.


Supply side – standards reduce the work that suppliers must do to inform the
customer.

Information on the demand and supply side is not the only feature of the standard in the
marketplace as there are many transactions affected by standards. For example, government
agencies may use standards to convey information in support of commercial transactions
through procurement specifications set by their purchasing units. (National Research
Council, 1995[9])

5.2.3. Consumer benefits
Ideally, consumers should get the best goods and services, for the best value. In an efficient
market, products and services should meet their expectations in terms of: protection of
safety and health, performance, environmental protection, ease of use, quality and
reliability, interoperability, transparency of information and labelling, protection from false
or misleading claims. At the same time, a fair competition should provide the desirable
choice among goods and services, competitive pricing, systems of redress, such as
complaints handling and processing of claims, consistency in the delivery of services, and
sustainability of products for vulnerable populations, such as children, persons with
disabilities and elderly.102
Box 5.2. Mexican technical regulation (NOM) on food label
NOM-051-SCFI/SSA1-2010 is a Mexican technical regulation about commercial and health
information to be reported on food and non-alcoholic drinks label.
One of the general requirements is that labels have to be clear and not misleading.
The label needs to report the following:









Name of the product/drink;
List of ingredients;
Net content;
Company’s name and address;
Country of origin;
ID number;
Date of expire; and
Nutrition info.

Source: www.cofepris.gob.mx/MJ/Documents/Normas/051.pdf

102

See ISO Consumers and Standards: Partnership for a Better World “Newer issues that
standards address include, but are not limited to: management of customer satisfaction,
sustainable consumption, accessible design, personal data protection and privacy issues,
societal security, social responsibility, ethical production practices and "values-based"
labelling schemes. This reflects societal trends, which include globalization, and the wider
scope of consumers’ concerns.” www.iso.org/sites/ConsumersStandards/2_benefits.html
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Standards can provide specific requirements and/or guidance on addressing consumer
concerns mentioned above.
There are beneficial impacts of standards that reduce consumer uncertainty about the
quality of the product because they can include requirements or guidance on:103


performance levels of the finished product;



safety criteria;



amount or type of product information;



instructions for correct packaging;



adequate disposal or recycling methods;



types of warnings;



product testing to protect the users’ safety and health; and



the composition of the products’ materials.

When information is limited, standards and certification programs are useful to ensure
(OECD, 2010[3]):


quality and capabilities of a product or service provider;



ex ante appropriateness of the product or service provider; and



ex post effectiveness of the product or service provider.

The participation of consumers in standard setting improves products and services because
the goods and services they buy or use, will meet their expectations. Consumers may
participate in the process - through consumers’ associations - by helping write the
specifications that define the goods and services. For this to happen, someone who
understands consumer’s views, and who can represent them, has to be present in the
standard setting process.104

5.2.4. Economies of scale and user externalities
Economies of scale refer to the phenomenon where the average cost per unit of output
decrease with the increase in the scale or magnitude of the output being produced by a firm.
Similarly, the opposite phenomenon, diseconomies of scale, occurs when the average unit
cost of production increases beyond a certain level of output. At the point where the average
costs are at a minimum, the minimum efficient scale (MES) of output of a firm or plant is
reached. A distinction is often made between different types of economies of scale such as
(OECD, 2011[15]): 105


product specific economies of scale; and



plant specific economies of scale.

103

See Ibid.

104

See Ibid.

105

See Glossary of Statistical terms, https://stats.oecd.org/glossary/detail.asp?ID=3203
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The maximum efficient scale of output is reached at the point just before diseconomies set
in, that is unit costs of production start to increase. Between the range of minimum and
maximum efficient scale of output, there may also exist constant returns to scale where the
average unit costs of production remain unchanged as output increases. The minimum and
maximum scales of output, in relation to the total demand or market size have an important
relevance on the number and size distribution of firms in an industry and consequently on
concentration. Economies of scale tend to arise when the overhead costs are high. This
allows for greater scale of production leading to lower average costs per unit produced.
(OECD, 2011[15])
Standards often reduce variety, ensuring that production will be standardised around fewer
design variables and promoting increased economies of scale.106 This, in a competitive
market, has the effect of reducing the cost of end-consumer products compared to the use
of customised parts which tend to cost more. 107 (OECD, 2010[3])

5.2.5. Network effects
Compatibility standards produce effects, notably user externalities, also called network
effects, from users being able to interact with each other.
For instance, these occur through a communications network, sharing software that runs on
a common operating system or exchanging multimedia records in the same format.
Increasing the number of users, through ensuring compatibility of products, means that
consumers place an increased value on their own use of a product. (OECD, 2010[3])

5.2.6. International markets
Harmonisation of all standards across countries is not possible, given their different
economic, social and cultural backgrounds. However, countries should continue to pursue
greater compatibility among standards in the interest of both economic efficiency and
innovation. Standard differences can not only constitute barriers to market access, they can
also hinder technical advance and technology diffusion as in the case of conflicting
competition and intellectual property laws. Differences in content and enforcement can
create uncertainties among firms which slow research investments and innovation.
(OECD,(n.d.)[31])
In some countries, standards may be a set of goods at the national level that may be different
from commonly accepted international standards. The WTO TBT agreement encourages
Members to use existing international standards for their national regulations, or for parts
of them, unless “their use would be ineffective or inappropriate” to fulfil a given policy
objective.
For many years, technical experts have worked towards the international harmonisation of
standards. An important role in these efforts is played by the International Standardization
Organization (ISO), the International Electrotechnical Commission (IEC) and the

106

DASA-Airbus estimated that customised parts cost 15 times more than standardised parts, for
equivalent parts. It further found that about 50% of customised parts were ―suitable for
standardisation. (OECD, 2010[3])

107

However, reducing variety could also negatively affect consumers, reducing the range of products
available in the market.
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International Telecommunications Union (ITU). Their activities have had major impact on
trade, especially in industrial products. (OECD, 2010[3])
Technical harmonisation may increase consumer welfare. With a harmonised regulatory
environment, competition ensures that consumers have a wide and economically attractive
choice of products. This presupposes, however, that harmonised standards do not go
beyond fulfilling their legitimate regulatory objective; so that they do not stifle innovation
or otherwise discourage producers form introducing new products or product variants.

5.2.7. Innovation and investment
Technology can have a powerful effect on standards. For example, when technological
change occurs, certain standards may become obsolete or inefficient. This may be the case
of the telecommunications industry, where the development of digital technology and other
advances continue to revolutionise the sector, and where possible outdated standards
govern products and services. Therefore, technological change often modifies the
underlying cost and competition structure in an industry, leading to demands for new
standards. (OECD,(n.d.)[31])
Also, standards may have positive effects on innovation (OECD,(n.d.)[31]):108


in the economic sphere, standards maintain a certain level of openness or
competition in markets which provides the necessary conditions for research and
innovation;



in the social sphere, standards can place technical demands on industries and act as
focusing devices for their research efforts; and



administrative standards ensure there are rules for all economic actors in the
innovative process, as in the case of intellectual property rights.

There is a recognised value of competition to the innovative process. It appears that there
is no general trade-off between the size of a firm and its innovative capacity because
(OECD,(n.d.)[31]):

108



large firms may have scale and financial advantages in improving manufacturing
productivity and product quality for established products and technologies;



a high level of concentration may be inevitable at certain points of time in sectors
with high R&D intensity and evolving technologies;



smaller firms may have advantages in producing both “radical” and incremental
changes to products and technologies;



co-operative research efforts, particularly among smaller firms, allow them to
achieve the scale and scope advantages of larger firms;

However it is important to consider that standards can also have negative effects on
innovation because they can (OECD,(n.d.)[30]): create barriers to the development of new
improved products, services and production processes; encourage or discourage research
efforts by firms; distort the choices of technologies that are explored and adopted; create
barriers to innovation by increasing the uncertainty and costs of the development process;
and affect technology diffusion.

STANDARD SETTING AND COMPETITION IN MEXICO © OECD 2018

│ 61

62 │ 5. GUIDANCE AND COMPETITION ISSUES


a number of sector-specific factors (e.g. the nature of innovation and the extent of
learning economies, price competition and product differentiation) must be taken
into account.

Standards also play the role in promoting the diffusion of knowledge. They should also
take into account the effects of the most advanced technologies in the field and reflect the
views of producers and users. (OECD,(n.d.)[31])

5.3. Third step: possible adverse effects
Restrictive effects on competition within the relevant market are likely to occur where due
to the standard, the market participants would be able to profitably raise prices or reduce
output, product quality, product variety or innovation. This will depend on several factors
such as the nature and content of the standard, the extent to which market participants
individually or collectively have or obtain some degree of market power, and the extent to
which the agreement contributes to the creation, maintenance or strengthening of the
market power or allows the parties to exploit such market power. (European Commission,
2011[6])
The assessment of whether a standard has restrictive effects on competition must be made
in comparison to the actual legal and economic context, which means in the absence of the
standard with all of its alleged restriction. Hence, in order to prove actual or potential
restrictive effects on competition, it is necessary to take into account actual or potential
competition that would have existed in the absence of the agreement. This comparison
should not take into account any potential efficiency gains generated by the standard.
(European Commission, 2011[6])
Some indictors explored in this subsection used to determine the potential harm derived
from a standard are the:


capture;



barriers to entry;



exclusion;



supply restriction;



facilitating practices;



abuse of patents or exclusive rights;



asymmetric cost impacts; and



choice limits.

5.3.1. Capture
The capture theory establishes situations where a regulatory agency is captured by the
economic interests that it serves (Stigler, 1971[32]). This is particularly important because
capture has the purpose of fostering industry interest. In the case of standards, capture may
serve to promote the interest of some firms by establishing minimum standards for products
that will squeeze small competitors or firms with less advanced technological capabilities.
Capture is most frequent in services industries dominated by monopolies or oligopolies,
especially when one of the suppliers is or was a state-owned enterprise. Also, the SSO may
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be particularly vulnerable in industries typically dominated by a few big companies.
(Molinuevo, 2014[33])
Sometimes government agencies participants of SSOs try to disguise capture, claiming that
measures benefitting a special interest serve the public good. This type of declaration not
only hides the benefits received by the small group, it also bestows greater legitimacy to
the standard. (Molinuevo, 2014[33])
Deficits of information by members of the SSO may lead to capture, because the
information needed for developing the standard may be controlled by some firms, which
can use it to their advantage. (Molinuevo, 2014[33])
The fact that the SSO members need information from firms that may benefit the most from
the standard means a greater risk for capture. (Molinuevo, 2014[33])
Standard setting failure can be the result of capture and occurs when standards are
motivated by illegitimate rationales or their outcomes are welfare reducing. Like market
failure, it reduces social welfare and creates distortions that hurt society at large.
(Molinuevo, 2014[33])
The challenge for SSOs is to avoid standard setting failure. Identifying why it has occurred
is a central step in improving its process in order to develop remedies such (Molinuevo,
2014[33]):


strengthening mandatory information requirements;



increasing transparency in the process;



promoting the involvement of more stakeholders in the consultation process; and



aligning the interests of regulatory bodies with desired policy objectives.

5.3.2. Barriers to entry
While standards are adopted in response to various social and economic objectives pursued
by government, the downside is that they may impose barriers to competition such as
restrictions on entry into a market.
In general terms, the concept of barriers to entry may be understood as an impediment that
makes it more difficult for a firm to enter a market (OECD, 2005[34]),109 and which allows
an incumbent to earn above normal-economic profits without the threat of entry.
These barriers may also be classified as natural, intrinsic, strategic, or regulatory.
Natural or intrinsic barriers are those unavoidable costs born when entering a market, such
as:


109

Sunk costs - are those that cannot be recovered by the market participant when
exiting the market. These often include set-up costs (research and development,
finding a location, getting planning permissions, attracting and training staff, etc.),
investment in specific assets as well as advertising and promotion costs.

Since there is no consensus upon a precise definition of barriers to entry it is necessary to
analyse such impediments on a cases-by-case basis.
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Economies of large-scale distribution and production – are such that in order to
attain lowest-cost scale, the entrant must supply a significant fraction of the total
industry output.



Network effects – occur when a market participant provides services over a network
or through a platform. In this case, customers value the network more highly when
it is used by a greater number of customers.



Access to a scarce input – that provide an absolute advantage. This input may be
an essential facility or input, or the acquisition of any necessary intellectual
property rights.

Strategic barriers are actions by market participants that can have detrimental effects on
competition. For example:


Product differentiation advantage over potential entrants – exists when buyers
prefer products of established market participants compared to new ones. To enter
a market a new entrant would have to incur sales promotion costs per unit greater
than those of the established market participants, making its profit margin less
favourable. Possible sources of this type of barrier are: accumulated preference of
buyers (because of long-sustained advertising, loyalty to brand names, company
reputation, consumers’ inertia etc.); exclusive control of superior product designs
by established market participants, through patent protection; and ownership or
control of favoured systems of distribution outlets.



Superiority in production and distribution costs – due to: control of superior
production techniques, either by patent or secrecy; inability of an entrant to acquire
necessary factors of production (management services, labour, equipment,
materials), on terms as favourable as those enjoyed by established market
participants; less favourable liquid funds for investment; switching costs for
customers imposed strategically by market participants, for example by offering
fidelity discounts or long term-contracts; signal of an aggressive response by
market participants to deter entry, for example by overinvesting in spare capacity;
first movers’ advantage of a market participant’s established position, through its
reputation, experience or closeness with customers; and locked-in consumers.110

Regulatory barriers are those deriving from the legal framework - such as standards - that
restrict competition in the marketplace.

110

Locked-in consumers is a term that refers to the behaviour of consumers. If for whatever
reason consumers find it costly to switch from one service provider to another, and prefer
long-term relationships with an existing service supplier, this supplier can gain a measure
of market power over customers and some protection against rival providers. In extreme
cases where consumers are reluctant to switch, competition of new firms focuses only on
new customers. Consumers are less interested in conducting a search for other suppliers
where brand loyalty and trust is perceived as important, or for inertia owing to a lack of
sufficient knowledge and understanding of the services and products, or because of
network effects, or given the importance of the customer – supplier relationship relative to
the products themselves.
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Markets may have one or more types of barriers to entry which will determine the condition
of entry, or the degree to which established market participants could elevate their prices
above minimum average costs while still forestalling entry.

5.3.3. Exclusion
Exclusion can take place where an incumbent firm may want to eliminate a competitor,
through mechanisms such as rebates, selective price discrimination, exclusive dealing, and
through price and non-price predation.
Standards can exclude potential providers of a service via criteria that are necessary to meet
a standard. The risk of exclusion arises especially in the context of standards that are set by
a group of firms. Exclusion can occur via manipulation of a standard to exclude quality
products of competitors. Such concerns are more serious if the competitors have no voice
in the standard setting process or if the standard is mandatory. (OECD, 2010[3])
Box 5.3. Radiant Burners, Inc. v. Peoples Gas Light & Coke Co.
In the “Radiant Burners” case, the U.S. Supreme Court condemned the American Gas Association
(AGA) for using SSO procedures to exclude rivals’ products.
Radiant Burner was a company operating in the manufacturing and sale of a ceramic gas burner for
heating houses and commercial buildings. It claimed that its product was excluded from the market
as a result of tests that were not based on objective standards. Radiant Burners’ competitors were
accused to influence the AGA to release the “seal of approval”. In fact, gas couldn’t be sold for use
in burners that were not certified, with the consequence of excluding Radiant Burner from the
market.
The U.S. Supreme Court stated that “It is obvious that petitioner cannot sell its gas burner, whatever
may be their virtues, if, because of the alleged conspiracy, the purchasers cannot buy gas for use in
those burners”.
Source: (OECD, 2010[3]), https://supreme.justia.com/cases/federal/us/364/656/case.html

Distinguishing manipulation from normal promotion of private interest can be challenging,
particularly as standards do often need to make choice between competing technologies.
Moreover, competitors participating in a standard setting process generally have an
incentive to favour their own products. (OECD, 2010[3])
Standards that set detailed technical specifications for a product or service may limit
technical development and innovation. While the standard is being developed, alternative
technologies can compete for inclusion in the standard. Once a technology has been chosen
and the standard has been set, competing technologies and companies may face a barrier to
entry and may potentially be excluded from the standard or prevented to develop other
technologies. The risk of limitation of innovation is increased if one or more companies are
unjustifiably excluded from the standard setting process. (European Commission, 2011[6])

5.3.4. Supply restriction
Certification standards often reduce supply (OECD, 2010[3]), and reduction of supply can
serve as one form of exclusion.
These standards may limit the possibility of the market participants to compete against each
other or third parties as independent economic operators. The result of a standard that
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decreases the market participants’ decision-making independence may increase the
likelihood of co-ordinating behaviour. In fact, it may make co-ordination easier, more
stable or more effective for the market participants, permitting them to achieve even higher
prices. (European Commission, 2011[6])

5.3.5. Facilitating practices
SSOs shall never promote illegal activity, such as joint-price setting by competitors and
shall limit the incentives of firms to act dishonestly in the standard setting process.
For example, a standard setting process that requires market participants to share sensitive
information may increase the likelihood of co-ordination or, may help achieve significant
commonality of costs (variable), so that the market participants using the standard may
more easily co-ordinate market prices and output. (European Commission, 2011[6])
In order to reduce the likelihood of SSOs acting as a cartel or price-coordination body,
many SSOs have implement policies that do not permit discussion of prices during a
standard setting process. (OECD, 2010[3])

5.3.6. Abuse of patents or exclusive rights
Intellectual property laws and competition laws share the same objectives of promoting
innovation and enhancing consumer welfare. Intellectual property rights (IPRs) promote
dynamic competition by encouraging firms to invest in developing new (or improving)
products and processes. IPRs are therefore in general pro-competitive.
In the context of standards involving IPRs, three main groups of companies with different
interests in standard setting can be distinguished. (European Commission, 2011[6])


First, there are upstream-only companies that solely develop and market
technologies. Their only source of income is licensing revenue and their incentive
is to maximise their royalties.



Second, there are downstream-only companies that solely manufacture products or
offer services based on technologies developed by others and do not hold relevant
IPRs. Royalties represent a cost for them, and not a source of revenues, and their
incentive is to reduce or avoid the royalties.



Third, there are vertically integrated companies that both develop technology and
sell products. They have mixed incentives. On the one hand, they can draw
licensing revenue from the IPR. On the other hand, they may have to pay royalties
to other companies holding IPRs essential to the standard. Thus, they might crosslicense their own essential IPR in exchange for essential IPR held by other
companies.

By virtue of its IPR, a participant holding an IPR essential for implementing the standard,
could, in the specific context of standard setting, also acquire control over the use of a
standard. When the standard constitutes a barrier to entry, the company could thereby
control the product or service market to which the standard relates. This in turn could allow
companies to behave in anti-competitive ways, for example by:


withholding information during the standard setting process about a patent owned,
pending or intended to file, which is relevant to the standard, with the purpose of
carrying out a ‘patent ambush’; or
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‘holding-up’ users after the adoption of the standard either by refusing to license
the necessary IPR or by extracting excess rents by way of excessive royalty fees
thereby preventing effective access to the standard.

Even if the establishment of a standard can create or increase the market power of IPR
holders possessing IPR essential to the standard, there is no presumption that holding or
exercising IPR essential to a standard equates to the possession or exercise of market
power. The question of market power can only be assessed on a case by case basis.
(European Commission, 2011[6])
Therefore, standardisation may lead to anti-competitive results by preventing certain
companies from obtaining effective access to the essential IPR for implementing a
standard. If a company is either completely prevented from obtaining access to the result
of the standard or is only granted access on prohibitive or discriminatory terms, there is a
risk of an anti-competitive effect.
Where potentially relevant IPR is disclosed up-front, it may increase the likelihood of
effective access being granted to the standard since it allows the participants to identify
which technologies are covered by IPRs and which are not. This enables the participants to
both factor in the potential effect on the final price of the result of the standard (for example
choosing a technology without IPR is likely to have a positive effect on the final price) and
to verify if the IPR holder would be willing to license its technology. (European
Commission, 2011[6])
There are some industries or sectors in which IPRs may be limited due to factors such as:111


ambiguities in the definition of licensing restrictions;



weaknesses in the process of enforcing the intellectual property law; or



standard essential patents (SEPs), which are standards that cannot be implemented
without using a particular patent. In this case the patent is said to be a standard
essential patent. SEPs entail a substantial market power enjoyed by the owner of
the patent.

Intellectual property considerations made by standard setting organisations (SSO) could
play a special role in establishing principles that could limit or eliminate the previous
factors and that could improve efficiency in patent licencing. For example, some SSOs
have issued rules that (Kühn, 2013[35]):
1. establish when and what members must disclose their IPRs; and
2. specify what licensing obligations members must commit to in case they wish their
IPRs to be included in the standard (Kühn, 2013[35]). Examples of these obligations
are: requiring members to commit to license any IPRs they own that are essential
to the standard on Reasonable And Non-Discriminatory terms, or Fair, Reasonable,

111

See (Kühn, Scott Morton, & Shelanski, 2013), p. 2. For example, in industries like the
information and communications technology.
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And Non-Discriminatory terms (collectively, F/RAND terms);112 and constraining
the licenses terms for SEPs.113

‘Holding-up’ may also occur when a SEP owner uses its market power to reduce the
bargaining power position of firms that base their activity on the standard for which the
patent is essential. This problem may result from the uncertainties of the F/RAND terms
and may create expensive litigation in order to settle disputes between the licensees and the
owner of the SEP. This behaviour raises licensing costs, distorts markets for innovation
and investment, and discourages the adoption of standards. SSOs and its members have a
vital role to play in the ease of this problem by creating or reforming their IPR policies in
order to ensure that market power granted to the owner of the SEP is constrained. In
addition, clearer F/RAND licencing processes can mitigate the problem by reducing
litigation costs and speeding innovation.114 The essence of the F/RAND should be that the
firm voluntarily accepts the royalties required by the owner of the SEP rather than accept
unfavourable terms as a result of a threat of exclusion. (Kühn, 2013[35])

5.3.7. Asymmetric cost impacts
When firms have similar cost structures, it may be easier to collude. Therefore, in the
presence of cost asymmetries, as in the case of different marginal costs (which are a
function of fixed and variable costs), a firm may find it difficult to agree to a common
pricing policy, since firms with a lower marginal cost will insist on lower prices than those
the other firm will sustain.
However, standards can have different impacts on variable costs of production for firms.
Giving some firms lower variable costs than others can substantially affect subsequent
competition between products produced with a given standard. Asymmetric production
costs impact may be a natural result of much standard setting activity. Hence, asymmetric
production costs are not presumed harmful. However, they become an issue if for instance
they are consequence of a patent ambush. (OECD, 2010[3])

5.3.8. Choice limits
Standard terms can give rise to restrictive effects on competition by limiting product choice.
If a large part of an industry adopts the standard terms and chooses not to deviate from
them in individual cases (or only deviates from them in exceptional cases of strong buyerpower), customers might have no option other than to accept the conditions in the standard
112

See Idem, p. 3. These constrains usually represent a joint action of SSOs members which
trade off possible technology competition among them outside the SSO for the production
of a standard that can speed innovation and expand output.

113

See Ibid. These constrains usually represent a joint action of SSOs members which trade
off possible technology competition among them outside the SSO for the production of a
standard that can speed innovation and expand output.

114

See Idem, p. 4. The authors suggest that arbitration and alternative dispute resolution
within the SSO may be faster and lower cost processes than litigation. Their idea is that a
third party, such as a judge or arbitrator, may be able to quickly and cost-effectively
determine if an offer is F/RAND. In addition, the F/RAND dispute resolution process
should require the licensor to specify the pricing terms and alternatives for tis SEP, and
must include a process that the SEP owner shall follow before it can seek an injunction or
exclusion order by the licensor.
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terms. However, the risk of limiting choice is only likely in cases where the standard terms
define the scope of the end-product. (European Commission, 2011[6])
Standards con also affect consumers’ actions or information in ways that make it more
difficult for consumers to make choices that would promote beneficial competition.
Consumers make their decisions to buy particular goods and services based on factors such
as their personal preferences, income, prices and the characteristics of competing products.
When making their decisions, though, they may not have sufficient information about a
product, may face standard constraints over the variety available to them, and/or may face
costs in switching from one product to another that deter them from selecting the product
that they would choose if they could freely switch. Moreover, they may fall victim to
behavioural biases that result in them making choices that are, upon examination,
inconsistent with their underlying preferences. These factors affect the demand for some
goods and services in significant ways. When this occurs, standards may be created or
modified to improve transparency or otherwise assist consumers.

5.4. Fourth step: alternative approaches
Economies flourish when markets are relatively competitive as this compels businesses to
be more efficient and innovative. The long-term rewards to the national economies can be
significant in terms of better allocation of resources, lower prices, and improved
competitive position relative to trading partners and higher economic growth and welfare.
Traditionally, when crafting standards, drafters typically do not pay close attention to their
impact on markets’ competitiveness.
While competition effects cannot supplant some of the desirable social and economic goals
that are pursued by standards, minimising the adverse effects on competition can reap
significant dividends.
In recent years, many national governments have initiated steps to evaluate the pros and
cons of various regulations, including standards, in order to minimise harm to economic
growth and welfare. (OECD, 2011[15])
There are a number of actions that can be taken to mitigate the harms for anti-competitive
consequences of certain standard setting actions.


Ex post solutions that deal with the situation after the harm has been derived from
a standard. In such cases competition law solutions may be appropriate.



Ex ante mitigations (OECD, 2010[3]) such as those that have been presented in
previous chapters of these report like the use of international standards, governance
of SSOs, SSO disclosure rules and the ex ante assessment of the draft through a
RIA, as well as the application of steps two and three of these guidance.

The assessment conducted in step two has the purpose to determine the pro-competitive
benefits produced by the standard. Step three has the purpose of assessing if the standard
has the object or potential effect of restricting competition. The objective of step four is
identifying alternatives in a manner that the standard becomes pro-competitive or its procompetitive effects significantly outweigh a justified restriction to competition.

5.4.1. Identify alternatives
The set of alternatives should always include a ‘status quo’ option as a benchmark against
which to examine the alternatives. The number of alternatives could be large or small: it is
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not necessary to have many options, provided all possible solutions have been explored.
There may also be cases where no valid alternative options can be found, as the elements
of the standard that give rise to the competition distortions are essential to the attainment
of its objective. But before reaching such a conclusion a thorough consideration of all the
possible alternatives must be carried out. (OECD, 2015[16])
All alternative options need to be fully spelt out to understand all their implications,
implementation requirements and effects. This allows determining whether they indeed
achieve the same objective as the policy under review and if they reduce the competitive
problem identified (if any). To conclude, it is also recommended an estimation of costs and
benefits they generate compared to the policy under exam. The three aforementioned steps
should be applied to each alternative to ensure that they do not introduce other competition
distortions. (OECD, 2015[16])

5.4.2. Qualitative analysis
Qualitative analysis is the most common technique for evaluating alternatives and can take
a variety of forms, such as:115
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Argumentation – is probably the most common form of qualitative analysis that
uses critical thinking to select among alternatives. It may entail combining
reasoning, evidences as well as appropriate assumptions to reach conclusions. This
technique begins by stating the overall situation, including the reasons for
developing the draft standard. Each alternative hypothesis has to be analysed
considering its strengths and weaknesses, using evidences available and identifying
assumptions, particularly where the assumptions may be questioned. Finally, a
value judgment is made about which hypothesis is strongest to achieve the policy
objective without restricting competition or with the least possible harm to the
competitive process.



Comparison of pros and cons in a list – entails a comparison of alternatives or
hypothesis to identify pros and cons against a baseline, which can be another
alternative or the status quo. The pros and cons can be lined up against each other
to find counterbalancing equivalences. After weighing the pros against the cons, if
the pros outweigh the cons, the reviewer would favour the alternative. This process
can be repeated on a bilateral manner with the winner of one comparison then being
compared to another alternative until the overall winner has been determined.



Point-based analysis – consists of identifying relevant variables of the standard.
These relevant variables are assessed in each of the alternatives and points will be
assigned to each variable in each alternative. These points may belong to a scale,
for example, that goes from zero to ten, where zero indicates no level of compliance
with the relevant variable and ten a high level of compliance with it. This points
system can also be modified per variable according to its importance to the
standard. Once each alternative has been given points for its achievement by
variable, then points are added. The alternative that has the highest score is the
preferred option.

See (OECD, 2015[16]) for more information about these analysis techniques.
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5.4.3. Quantitative analysis
The use of quantitative analysis by public authorities is increasing around the world.
Whether the quantitative analysis is submitted by external experts, or the public authority
itself, empirical analysis has become an important component of the government’s toolkit.
While this chapter examines some quantitative techniques, it should be stressed that such
analysis needs to be complemented with factual, documentary and qualitative evidence
collected for the purpose of assessing the standard’s alternatives.
When performing quantitative analysis, different variables can be useful for measuring
standard’s costs and benefits. The relevant variables depend upon the subject of the
standard and the type of data available. Data commonly subject to measurement includes
monetised variables such as costs, time, profitability, productivity and output, and nonmonetised variables such as consumer benefits and employment.
Data and information may be obtained from many different sources (ICN, 2012[27]):


Internal (e.g. administrative information generated or in possession by the
Government);



Public (e.g. specialised literature, webpages, pamphlets, information of public
authorities, etc.);



Specific of business and professional associations (e.g. sector or industry data
produced by these associations or by public authorities – such as sectoral regulators
and Ministries);



Specific of consumers’ organisations (e.g. complaints, sector or industry data
produced by these organisations);



International organisations (e.g. from the OECD, World Bank, ICN, etc.);



Other public authorities, national or international (e.g. public information,
administrative data generated or in possession by these authorities); and



External experts, national or international (e.g. academia or industry consultants).

Some means for obtaining data and information are (ICN, 2012[27]):


Desk research (e.g. literature review, internet search, telephone calls, statistical
analysis, etc.);



Questionnaires (e.g. applied to market participants, external experts, etc.) ;



Workshops (e.g. for discussing market issues with market participants, public
officials and external experts);



Meetings or interviews (e.g. with market participants, investors, public officials,
external experts, consumers, etc.); and



Commissioning of surveys and focus groups (e.g. to specialised market
consultants).

Obtained data and information may be classified as (ICN, 2012[27]):


Empirical – which is highly desirable due to its evidential rigour, whenever feasible
to obtain; and
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Anecdotal – which is useful but less reliable than empirical data.

Some quantitative tools available to policy makers are described below. These strategies
are promising for selecting the alternative that is the least harmful to competition.116
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Price comparisons – entails comparison of two scenarios; with and without
competition. If there is no difference between prices, then competition would be
found to have a minimal effect. If there is a large difference in prices (ceteris
paribus), then increasing competition may be expected to have large impacts. At
times, domestic prices may be compared to prices in other countries. When doing
this, several factors may be taken into consideration, such as adjustments in
changing exchange rates, different cost structures in other countries and different
definitions of products and services. When price comparisons are not possible, a
change in quantity in the market may be explored.



Outcome effects in cross-regulation studies – a comparison of comparable standard
may be carried out for a different product or service. Information about the effects
of a standard in one product can frequently serve as a lesson for a potential standard
in other product. The comparisons may not be exact, though.



Outcome effect in regulatory reform elsewhere – at times standards may be used in
one jurisdiction that may be similar to those being contemplated in the local
jurisdiction. Simple case studies of these standards can provide important and
relevant examples of potential benefits.



Experiments – have the purpose of observing actions of a control group (a base
group not affected by the standard) and a treatment group (affected by the standard).
Behaviours of the two groups can be compared using basic statistical methods.



Demonstration tests – are some of the most convincing forms of evidence about the
benefits of a standard. These tests are a form of experiment that looks at the impact
of adopting a proposed standard. These examine the impacts of the change for a
relevant sub-population in a geographic area. If the change is considered a success
based on the demonstration test, it may be adopted on a wider scale.



Value estimates – of consumer benefits, revenues or percentage change in price
may also be estimated.

See Ibid.
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Chapter 6. Conclusions

Technical regulations and standards play a crucial role in the economy; being important to
guarantee a level playing field, foster international trade, provide interoperability between
products, support technological innovations and increase consumers’ awareness and safety.
The report has showed the potential pro and anti-competitive effects of standards,
highlighting which are the most critical stages in the standardisation process. It also
presented an overview of the Mexican standardisation process, describing the procedures
to issue a NOM or a NMX and comparing the local system to the best regulatory practices
for standard setting. To conclude, it provided guidance on how to assess the competition
analysis of a standard or technical regulation.
The Mexican Standardisation System has evolved and is still evolving towards most
efficient and procompetitive rules inspired by the most relevant international principles.
The entire framework is characterised by a good degree of transparency at all levels,
offering various opportunities to comment and get information about proposed and/or
existing standards. The SINEC website, recently launched, is an example of how the system
is open and transparent to all the stakeholders.
Together with transparency, another strong point of the Mexican standard setting system is
the representation of different interests. Various actors; from the industry to the consumers,
from academia to public sector are involved in the standardisation process. This aspect is
crucial to increase the quality of the final standards and avoid market distortions.
Reviewing the entire legal framework, it is also clear that the system is still adjusting, trying
to reflect the best regulatory practices. In the last few years significant improvements have
been achieved and the current LFMN draft reform aims to deliver a more efficient system.
However, there are few aspects which still deserve attention by the government.
The current average time to issue a NOM is 1 year, which is not an ideal length of time
considering how rapidly some markets evolve nowadays. This issue has been taken into
account in the draft reform to the LFMN with the objective to reduce the process to
maximum 145 days. The new proposal would definitely represent a positive improvement.
The current legislation creates confusion with some outdated aspects of the system still
“legally” active. For instance, NRFs are present in the law although de facto not used
anymore, with some of them being converted to NMXs or deleted. To avoid any
misunderstandings, we would advise NRFs to be permanently deleted or converted.
At the same time, there are some aspects of the system which are well based on the best
regulatory practice without being mandatory by law. For instance, The LFMN considers
the involvement of working groups during the normalisation process only as an option and
not as an obligation. However, the General Bureau of Standards of the Ministry of
Economy has been working in order to make the participation of representative working
groups a reality in the Mexican system. Consequently, we recommend that the reform of
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the LFMN would consider this aspect as well, converting a de facto scenario into a de jure
one.
Still on the legal side, another aspect which has been emerging from meetings and review
of the law is the absence of a substitution mechanism for standards. Moreover, the General
Law of Regulatory Improvement established that to issue a new technical regulation,
other(s) needs to be deleted first. However, the Law does not provide any guidelines or
procedures indicating how to select the NOMs to be deleted. Although the principle of
“one-in, x-out” is already adopted internationally (differently, depending on the country),
the application in the ambit of standardisation raises various doubts. For instance, the
technological development may require establishing a new technical regulation whose
introduction might be hindered by the obligation to cancel one – or more – existing NOMs.
With regards to the competition assessment of a technical regulation, the Mexican legal
framework has in place a process to analyse the impact of a NOM on the market
competitiveness. However, in reality, this process has obstacles to its effectiveness. As
explained, CONAMER refers to COFECE all the NOMs’ drafts which could alter –
positively or negatively – competition in the market, creating a significant amount of work
for the Competition Authority. The main consequence is that competition assessments are
resource constrained, weakening the entire process, due reviewing NOMs with low impact
on competition and that are expected to be beneficial for competition. One of the solutions
to the current scenario is to diminish the amount of analysis sent to COFECE, making sure
CONAMER sends to the Authority only those projects with a high negative impact on the
market. In order to identify those drafts with high negative impact, the competition section
of the RIA could implement a ranking system highlighting the potential intensity of the
impact on the market competitiveness.
At the same time, it is important to reinforce the collaboration between the various
regulators and government agencies. In order to have an efficient and fast normalization
process, all the parties involved must be able to cover their tasks quickly. NOMs can present
a high level of technicalities, thus any regulatory or competitive assessment could be
particularly difficult to develop without the necessary expertise. Consequently – and
according to the best regulatory practices – a high degree of collaboration between
regulators is desirable.
Another weakness detected in the area of regulatory assessment concerns the ex post
assessment of NOMs and NMXs. CONAMER is the entity responsible for this analysis
which normally takes place after 5 years their issuance. However, the same review could
also happen before, following a CONAMER request. The time window between the
issuance and the evaluation is a crucial aspect of the ex post assessment for various reasons.
Firstly, to perform a quantitative analysis, data are an essential input and it is important not
to restrict their collection to a short period (e.g. 1 year). Secondly, various stakeholders
have raised the issue of lack of resources to carry out robust analysis on NOMs’ impact.
Thus, although the rationale of the practice is in line with best regulatory practices, it seems
that the entire process does not pursue the objectives it was created for. It would be
important to improve and strengthen the data collection and establish a minimum amount
of time after which the analysis will take place.
The report also mentioned the existence of rules issued by regulators. As explained in
chapter 3, these act as NOMs without being subjected to the procedure established by the
LFMN and potentially not in conformity with the best regulatory practices, thus creating a
disparity of treatment in the system. The OECD would suggest the regulatory changes
applying the same rules and procedures to all the equivalent regulatory instruments.
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Sanctions for not complying with technical regulations are only administrative, potentially
creating a lack of incentives to respect NOMs. The LFMN draft reform takes into
consideration the applicability of penal sanctions in cases of non-fulfilment of technical
regulations. This proposal would provide the enforcement agencies a range of tools to
differentiate amongst violations, punishing properly the most severe.
Apart from the procedural aspects of the standardisation system, the conformity assessment
is also a crucial stage to make sure standards are applied by the industry. Various meetings
with stakeholders have revealed how the conformity assessment procedures in Mexico
present several criticalities, such as the lack of resources or the presence of few evaluating
entities. 60% of NOMs seem not subject to conformity assessment procedures (CAP),
representing a serious defect in standards enforcement that merits being addressed rapidly.
Although the LFMN draft reform aims to incentivise the creation of new evaluating entities
to reach the objective of 100% NOMs with CAP, we encourage the Mexican Authorities
to ensure this objective is met.
To conclude, the OECD positively evaluates the effort the various parties are making to
raise consumers’ awareness on the topic of standardisation. However, there is room for
improvements, particularly considering the role active consumers can play to make
technical regulations and standards respected by the firms. Having a strong demand-side
ready to challenge the private and public sector on the respect of NOMs and NMXs –
together with a proper system of evaluation, monitoring and sanctions – is essential to
provide the right incentives to the firms to act according to the existing regulation.
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