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The OECD Competition Committee debated competition issues in electronic commerce in
October 2000. This document includes an executive summary and the documents from the
meeting: an analytical note by Mr. Gary Hewitt for the OECD and written submissions:
Australia, Canada, the European Commission, Germany, Hungary, Japan, Korea, the
United Kingdom, the United States as well as papers from BIAC, UK OFTEL/OFT and the
Frontier Economics Group. An aide-memoire of the discussion is also included.

Electronic commerce ("e-commerce") can be defined as business occurring over networks using non-
proprietary protocols established through an open standard setting process. Internet mediated e-commerce
is the fastest growing part of the phenomenon and was the focus of the roundtable discussion.

Although e-commerce does not seem to raise any truly new or unique competition issues, it may well have
already created a need for greater co-operation among national competition authorities and for new
investigatory powers and enforcement skills. Guidelines intended to enhance compliance may also need to
be supplemented so that executives are better aware of new competition risks posed by e-commerce and
how to avoid those while at the same time engaging in vigorous competition.
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FOREWORD

This document comprises proceedings in the original languages of a Roundtable on Electronic
Commerce which was held by the Committee on Competition Law and Policy in October 2000.

It is published under the responsibility of the Secretary Genera of the OECD to bring
information on this topic to the attention of awider audience.

This compilation is one of several published in a series entitted "Competition Policy
Roundtables".

PREFACE

Ce document rassemble la documentation dans la langue dorigine dans laquelle ele a é&é
soumise, relative a une table ronde sur le commerce électronique, qui Sest tenue en octobre 2000 dans le
cadre de laréunion du Comité du droit et dela politique de la concurrence.

Il est publié sous la responsabilité du Secrétaire généra de I'OCDE, &fin de porter a la
connaissance d'un large public les @ éments d'information qui ont éé réunis a cette occasion.

Cette compilation fait partie de la série intitulée "Les tables rondes sur la politique de la
concurrence’”.

Visit our Internet Site -- Consultez notre site I nternet

http://www.oecd.or g/daf/clp
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EXECUTIVE SUMMARY

by the Secretariat

Electronic commerce ("e-commerce”") can be defined as business occurring over networks using
non-proprietary protocols established through an open standard setting process. Internet mediated e
commerce is the fastest growing part of the phenomenon and was the focus of the Competition Law and
Policy’s roundtabl e discussion on the topic.

Considering the discussion at the roundtable, the delegate submissions, and the background
paper, anumber of key points emerge.

1. Infrastructure | ssues

11 Many of the higher profile competition cases in "e-commerce’ to date have focused on
protecting competitive access to the Internet. Such access remains vital to ensure that e
commerce deliversitsfull efficiency enhancing potential

The Internet has sometimes been described as a network of networks connected by the high speed
"pipes’ of the Internet "backbone' providers. The largest such providers have practised free
interconnection among themselves (i.e. "peering") while charging fees to smaller operators. As evidenced
in the WorldComYMCI and WorldConYMCI/Sporint mergers, some competition authorities have been
concerned that differential interconnection arrangements could threaten competition. There also appears to
be some risk of "Balkanisation" of the Internet as broadband access grows in importance. This would
materialise if the largest backbone providers decide to sacrifice universal access in order to obtain strategic
advantage in providing services such as Internet telephony and video conferencing.

There have aso been competition concerns in relation to vertical integration undertaken by "last
mile" connection providers, i.e. cable TV, satelite, and fixed and mobile telephone service providers.
When these act as ISPs, offer set-top access to the Internet, or operate their own "portals’ (i.e. gateway web
sites), they have an incentive to favour themselves over rivals and businesses allied with them. The same
concern also arises when last mile providers integrate into content provision, and in that case there may be
the added risk of reduced competition in the content market. Competition offices may increasingly be
required to make difficult tradeoffs between economies of scope and the benefits of greater competition in
Internet access. They may also be called upon to develop expertise in understanding how software or code
can be used to discriminate among various competing product suppliers.
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2. Transactions | ssues

2.1 There are many different frameworks for e-commerce and each could have different, not yet
clearly identified, pro- and anti-competitive impacts

The most basic distinction is between "B2C" (businesses interacting with consumers) and "B2B"
(businesses interacting with other businesses). Thereis aso asignificant volume of transactions conducted
over the Internet among consumers themselves. Within the B2B domain, which is larger and growing
considerably faster than B2C, there are aso a variety of ways in which prices are set including through
catal ogues, auctions and methods anal ogous to those found on stock and commaodity exchanges.

2.2 Because of its standardised protocols, the Internet has greatly reduced the cost of exchanging
information among computers hence potentially lowered both search and transactions costs. |t
follows that e-commerce could widen product and geographic markets and render them more
transparent and competitive

In e-commerce cases, competition authorities will frequently be faced with the difficult problem
of determining whether on-line and traditional commerce are in the same or different product markets. The
answer to this question will differ from market to market and will partly depend on whether and how firms
in traditional channels became involved in the development of B2Cs and B2Bs (i.e. "e-marketplaces"), and
also on the on-line deliverability of a product. Deliverability though will certainly not be determinative,
judging from some early cases involving automobile distribution. In those cases, traditiona distributors
felt threatened enough by B2Cs to take anti-competitive measures against them.

Quite apart from anti-competitive restrictions, there are a number of obstacles to the development
of e-commerce that tend to separate it from traditional ways of doing business. Prominent among them are
lack of familiarity with the medium and of confidence in payment and delivery systems, plus difficultiesin
identifying participants and in securing proper redress in the event of disputes. Technical solutions may
well be found for some of these difficulties and others may become less important as experience with e-
commerce grows. Itisalsowell to bear in mind that these obstacles are less of a problem for B2B than for
B2C development.

E-commerce should tend to widen geographic markets, but the mere fact that the Internet is a
globa medium does not mean that e-commerce takes place in aglobal market. Language barriers, taxation
quandaries, regulatory barriers, physica delivery problems, absence of secure payment systems, and
difficulties identifying actors and enforcing contractua rights al mitigate against there being a truly global
market in many products. The regulatory barriers include differences in nationa laws concerning things
like discounts, comparative advertising, resale price maintenance and exclusive territories. All these
various obstacles are, once again, less likely to be problematic for B2B than for B2C e-commerce.

Although e-commerce is not bound in time and place the way traditional markets are, it is more
subtly circumscribed by computer code. For example, there are a wide variety of computerised search
engines promising consumers and businesses low cost access to information stored on computers and
servers across the globe. But those search engines can be restricted in various ways by code limiting or
distorting access to web sites. In e-commerce, anti-competitive restraints can take many subtle, sometimes
hidden forms. The simplest example of that is the screen bias featured in the early 1990s airline computer
reservation cases.
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2.3 There is considerable evidence of price dispersion across B2Cs for similar goods. Such
dispersion may well be reduced in future as e-commerce is further developed and consumers
become more familiar with it. Over the longer term, e-commerce should widen markets and
render them more transparent thus reducing the incidence of market power, price dispersion
and price discrimination

Price dispersion across B2Cs casts doubt on the utility of Internet search engines, and on the
current ability of entrepreneurs and governments to remove some of the previously mentioned obstacles to
the development of e-commerce. It aso leads to questions about the near term effects of e-commerce on
widening markets and reducing market power. These questions take on greater significance in the light of
e-commerce making it consderably easier to quote different prices to different buyers and to use
information about consumer buying habits to identify those willing to pay higher prices. Moreover, e
commerce opens up new ways to take advantage of the fact that higher income consumers, i.e. those with a
greater ability to pay higher prices, place a higher value on time. There are already examples of the same
seller operating two different web sites, with lower prices being quoted on the one that is more time
consuming to use.

Before one concludes that e-commerce may indeed increase the incidence of price
discrimination, it is well to remember that e-commerce should eventually widen markets and render them
more transparent; despite its current imperfections, the Internet does make additional price information
available to consumers. Furthermore, familiarity with and confidence in e-commerce is bound to grow
over time and should be strengthened by technical improvements in assuring secure payment for on-line
purchases. Legidative changes might also reduce obstacles to the development of e-commerce by
facilitating the exercise of consumer rightsto information and redress. All these will tend to reduce market
power and with it both price dispersion and price discrimination in B2C markets, and through price
benchmarking, in traditional markets as well. This should be especialy so regarding price discrimination
carried on as part of astrategy of eliminating or disadvantaging commercial rivals.

24 E-commerce has the potential to reduce considerably business procurement costs and to
increase market liquidity. It may also provide other important pro-competitive efficiencies

Thereislittle doubt that e-commerce will lower procurement costs by, inter alia, reducing: errors
in filling out and transmitting orders; costs of internally aggregating and approving purchase orders; costs
of calling for multiple tenders and organising auctions; and the incidence of rogue purchasing (i.e. sourcing
from friends rather than suppliers offering lower prices). Another source of gain, closely related but not
identical to market widening effects, is the greater liquidity resulting from having a larger number of
participants in the market. E-commerce should alow consumers and businesses to transact closer to true
market prices and to do so quicker and easier than before.

In addition to transaction related savings, further efficiencies may be realised through extending
the reach of e-commerce within businesses. For ingtance, B2Bs can be used to expedite: tracking orders;
cutting inventories, lowering the costs of monitoring receivables and accounts payable; making better
forecasts; and engaging in speedier, more consumer responsive product design.

Many of the efficiencies expected from e-commerce could be particularly beneficial to businesses
too small to afford the high fixed costs of creating direct computer links with other businesses. In thisway,
as well as by eliminating the need for physical outlets, e-commerce could effectively lower the barriers of
entry into many markets, hence render them more competitive. Lower transactions and associated co-
ordination costs might also permit firms to specialise more in what they do best by outsourcing some of the
inputs they now provide internaly.
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2.5 While e-commerce may yield significant efficiencies in many markets, it might also produce
difficult competition problems such asinsufficient competition among e-marketplaces

The greater liquidity made possible by e-marketplaces could be associated with powerful network
effects (i.e. the value of the marketplace grows with the number of participants) in some markets. These
effects are probably significantly stronger for B2Bs than for B2Cs because the former inherently entail
considerably greater interaction among participants. While network effects can benefit consumers, they
can also lead to competition problems if they are sufficiently strong to reduce the field to one or a small
number of networks.

In theory, network effects do not necessarily mean there will be just one or a small number of e-
marketplaces. Instead, the network effects could be reaped through interconnection arrangements. For that
to be aviable alternative, however, there would have to be a considerable degree of standardisation in the
software employed by the various e-marketplaces. In addition, larger networks might prove reluctant to
provide inter-connection to smaller ones even though both might stand to gain roughly the same amount in
the short run through those arrangements. Thisis because in the longer run, larger networks stand to gain
more if the smaller networks either fold or are folded into the larger ones.

Using powers to prohibit abuse of dominance and/or monopolisation, competition authorities
may be able to exert pressure in favour of the interconnection aternative. Whether that would make sense
or not will depend on the expected benefits of greater competition among e-marketplaces versus any
efficiency losses occasioned by things like greater co-ordination costs and reduced innovation in software
design.

2.6 E-marketplaces could employ exclusivity inducements having both pro- and anti-competitive
effects

Since an e-marketplace cannot be created without considerable sunk codts (i.e. customised
software expense), its owners will probably do what they can to attain a critica mass as quickly as
possible. They will also wish to prevent freeriding. Exclusivity inducements are a good way to do both.

Exclusivity inducements can take the form of both "carrots' and "sticks'. Two examples of
carrots are loyalty rebates and arranging for at least major participants to hold equity in an e-marketplace
(especidly B2Bs). The most obvious sticks are contractual obligations to deal exclusvely with the e
marketplace or to commit a high minimum volume of businessto it. Exclusivity could aso be encouraged
by raising the costs of switching from one e-marketplace to another. This could be accomplished, for
example, by employing proprietary standards, or by reinforcing network effects by encouraging greater
interaction or interdependence among participants (e.g. providing "chat rooms' or forecasting services).

Competition officials could find it difficult to assess the net competitive effects of exclusivity
inducements. About the only general rule applicable across markets is that exclusivity inducements are
more harmful the greater the market power enjoyed by the e-marketplace employing them. This aso
means that exclusivity is more likely to be harmful during the mature as compared with start up phase of an
e-marketplace.

10
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2.7 Another possible competition problem associated with e-commerce could be an enhanced
ability to co-ordinate competitive behaviour

Since e-commerce makes prices more transparent and reduces the costs of changing price lists,
prices could tend to rise in markets where sdlers are acutely aware of their interdependence (i.e. in
oligopolies). This could happen because price decreases will be more quickly known to competitors and
possibly more rapidly matched, while price increases can be more easily and quickly rescinded if rivals fail
to follow.

E-commerce could aso facilitate outright collusion by providing new ways to exchange
information, some of which might be nearly impossible for competition authorities to trace and use as
evidence. The most obvious means is through on-line chat rooms. In addition, there are more
sophisticated methods such as those illustrated in the United States Airline Tariff Publishing case where
possible price changes were revedled to rivals but not to consumers and the price notices were
accompanied with "tags' hinting at the conditions under which the changes might be rescinded. Moreover,
e-commerce could make it easier to detect cheating on anti-competitive agreements and to target retaliatory
price changes thus lowering the costs of punishing cheaters.

While collusion on the part of sellers might be more common, there is aso the possibility that
buyers will use B2Bs to acquire and exercise monopsony power. Where a market is conducive to the
exercise of such power, e-commerce could again facilitate it by making it easier to reach agreement and
subsequently to detect and punish chesating.

2.8 In addition to various " co-ordinated effects’, e-marketplaces could be associated with harm to
competition when they are used to exclude or discriminate againg rivals

The risk of anti-competitive exclusion or discrimination against some participants in an e
marketplace rises with the degree of market power enjoyed by a site and the degree to which its contral is
concentrated in the hands of one or a small number of participants. Although anti-competitive exclusion
may be easy to detect and eradicate, the same may not apply to a host of more or less hidden ways that
computer code can be used to disadvantage one or more participants.

29 Competition authorities should carefully consider the implications of allowing significant
participants to own or control B2Bs, especially if that is expected to outlast the establishment
phase

It may be possible to install "fire walls' to eliminate or at least reduce the risk that B2Bs will be
used to effect anti-competitive co-ordination and exclusionary/discriminatory behaviour. That remains,
however, an incomplete solution since the party ingtaling fire walls can also selectively and perhaps
secretly de-activate them. It would be best if that party did not stand to gain directly from such activity and
instead had an interest in ensuring that as many buyers and sellers as possible transact over the B2B. Strict
transparency and neutrality as regards buyers and sellers and among both groups would seem to be the best
recipe for building successful B2Bs, and that presumably would be the sole objective of third party owners.
Another advantage of third party ownership is that it does away with a continuing bias on the part of
owning participants to deal exclusively with their own exchange. Third party ownership would also
deprive owning participants of a good opportunity to share sensitive information on the pretext that thisis
necessary for the effective management of the exchange.

There could be cases where the establishment of a B2B is next to impossible unless major
participants take equity stakes. That does not necessarily mean though that the owners should be involved

11
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in the day to day management of the exchange, or that they should retain their stakes once the B2B is well
established. In addition, if the founding owning participants were aware from the beginning that they
would lose their equity holdings within a fairly short period of time, they might be more reluctant to
artificialy raise switching costs or enhance network effects to favour their newly established B2B.

2.10 Although e-commerce does not seem to raise any truly new or unique competition issues, it
may well have already created a need for greater co-operation among national competition
authorities and for new investigatory powers and enforcement skills. Guidelines intended to
enhance compliance may also need to be supplemented so that executives are better aware of
new competition risks posed by e-commerce and how to avoid those while at the same time
engaging in vigorous competition

Since e-commerce should tend to widen geographic markets, it will also tend to increase the
incidence of competition cases crossing national boundaries. That in turn means that national competition
authorities will more frequently require each other's help in obtaining information and in co-ordinating the
adoption of appropriate remedies.

It was pointed out during the roundtable discussion that computer code can be used to make it
difficult, perhaps impossible to gain lawful access to certain evidence. This may be less of a problem as
regards evidence generated and stored in intranets such as B2Bs as contrasted with communication
unmediated by such intranets. In any case, even if evidence can be traced, recovered and properly
produced in court, competition authorities will have to invest in training staff to master such techniques.
They will aso have to become more familiar with how software can be used to effectively exclude or
discriminate against certain e-commerce participants.

12
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SYNTHESE

par le Secrétariat

Le commerce éectronique peut se définir comme |'ensemble des activités commerciaes menées
par I’entremise de réseaux qui utilisent des protocoles non exclusifs éablis selon un processus de
normalisation ouvert. Le commerce sur Internet (égaement appelé «commerce en ligne» ou
« cybercommerce »), qui est le segment du commerce électronique dont la croissance est la plus rapide,
était le theme central de latable ronde du Comité du droit et de la politique de la concurrence.

Les échanges de vues qui ont eu lieu au cours de la table ronde, les exposés des délégués ains
gue le document de référence permettent de dégager un certain nombre de questions importantes.

1 Questions concernant I’infrastructure

11 A ce jour, bon nombre des affaires de concurrence fortement médiatisées concernant le
commerce éectronique éaient surtout axées sur la protection de |'accés concurrentiel a
I'Internet. Cet acces demeure vital pour concrétiser pleinement le potentiel du commerce
électronique au plan del’amélioration de I'efficacité

On a parfois décrit I'Internet comme un réseau de réseaux raccordés par les "canaux" des
fournisseurs de "dorsales’ Internet. Les plus importants de ces fournisseurs ont mis en application entre
eux le principe de l'interconnexion gratuite (d' « égal a égd ») tout en percevant des redevances des
opérateurs plus petits. Comme on a pu le constater lors des fusions Worldcom/MCl et
WorldCom/MCI/Sprint, certaines autorités de la concurrence ont craint que des accords d'interconnexion
différentiels ne portent atteinte a la concurrence. A mesure que l'acces a large bande prendra de
I'importance, il semble également qu'il existe un certain risque de "balkanisation” de I'Internet, risque qui
se concrétiserait si les principaux fournisseurs de dorsales décidaient de sacrifier I'acces universel pour
obtenir un avantage stratégique dans la prestation de services tels que la téléphonie et la vidéoconférence
sur I’ Internet.

L'intégration verticale entreprise par les fournisseurs du "dernier kilométre" de laliaison, c'est-&
dire les opérateurs de télévison par céble et par satellite, aind que les prestataires de services
téléphoniques fixes et mobiles, a également été un motif d’inquiétude pour les autorités de la concurrence.
Lorsque ces opérateurs agissent en qualité de FSI, offrent I’ accés al'Internet par latéévision ou exploitent
leur propre "portail" (par exemple, un site web passerelle), ils ont tendance a se réserver un traitement
privilégié par rapport aux sociétés rivales ou apparentées. Lorsque les fournisseurs du dernier maillon
interviennent dans la fourniture de contenu, le méme probléme se pose, et dans ce cas, il faut compter avec
le risgue supplémentaire d'une réduction de la concurrence dans le marché des contenus. 1l est fort possible
gue les autorités de la concurrence doivent de plus en plus procéder a des arbitrages difficiles entre les
économies d'échelle et les avantages liés a une plus grande concurrence dans |'acces a I'Internet. Elles
devront peut-étre également approfondir leur compréhension de I’ utilisation possible des logiciels ou des
codes a des fins discriminatoires par les divers fournisseurs de produits concurrents.

13
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2. Questions concernant les transactions

21 De nombreux cadres différents existent pour le commerce électronique, et chacun d'eux
pourrait avoir des impacts différents, a la fois proconcurrentiels et anticoncurrentiels, qui ne
sont pas encore clairement définis

La grande distinction se fait entre le commerce électronique entreprises-consommateurs et le
commerce éectronique interentreprises. A noter qu'un volume non négligeable de transactions seffectue
également sur I'Internet entre consommateurs. S'agissant du commerce éectronique interentreprises, qui
est plus important et se développe considérablement plus vite que les transactions entreprises-
consommateurs, il existe également diverses fagons de fixer les prix, notamment au moyen de catal ogues,
d'enchéres ou de méthodes analogues a celles en usage sur les bourses des valeurs ou des marchandises.

2.2 Gréce a ses protocoles normalisés, I'lnternet a considérablement réduit le colt de I'échange
d'informations entre ordinateurs et, partant, les colts de recherche et de transaction. Le
commerce électronique pourrait donc élargir les marchés des produits et les marchés
géographiques et les rendre plus transparents et concurrentiels

Dans les affaires concernant le commerce éectronique, les autorités de la concurrence seront
souvent confrontées a I'épineuse question qui consiste a déterminer si le commerce en ligne et le
commerce traditionnel se situent sur les mémes marchés de produits ou sur des marchés différents. La
réponse a cette question variera d'un marché al'autre et, dans une certaine mesure, selon que les entreprises
du commerce traditionnel interviennent ou non dans le développement du commerce éectronique
entreprises-consommateurs et interentreprises (C'est-a-dire des "places de marché électroniques’) et le cas
échéant, comment, mais elle dépendra aussi de la livrabilité en ligne d'un produit. Cette livrabilité ne sera
toutefois certainement pas déterminante, si I’on en juge par certaines des premiéres affaires concernant la
distribution automobile, dans lesquelles les distributeurs traditionnels se sentaient suffisamment menacés
par les places de marché électroniques entreprises-consommateurs pour prendre des mesures
anticoncurrentielles a leur encontre.

Indépendamment des restrictions anticoncurrentielles, il existe un certain nombre d'obstacles au
développement du commerce éectronique qui ont tendance a le distinguer des méthodes commerciaes
traditionnelles, notamment une connaissance insuffisante du support et le manque de confiance dans les
systemes de paiement et de livraison. En outre, il est difficile d’identifier les participants et d assurer
I’acces a des recours adaptés en cas de différend. Il est fort possible que I'on trouve des solutions
techniques a certaines de ces difficultés, et que d'autres perdent de leur importance a mesure que I'on se
familiarisera avec le commerce électronique. Il ne faut pas non plus perdre de vue que ces obstacles posent
moins de problémes pour le commerce éectronique interentreprises que pour le développement du
commerce é ectronique entrepri ses-consommeateurs.

Le commerce éectronique devrait normalement éargir les marchés géographiques, mais la
dimension mondiale de I'Internet ne suffit pas a elle seule pour créer un cybermarché mondia. Les
barrieres linguistiques, les embarras fiscaux, les obstacles réglementaires, les problemes de livraison
physique, |'absence de systémes de paiement securisé et la difficulté a identifier les acteurs et a faire
respecter les droits contractuels sont autant d'ééments qui entravent la création d'un marché véritablement
mondial pour de nombreux produits. Les obstacles réglementaires comprennent notamment les différences
de Iégislation nationale concernant par exemple les remises, la publicité comparative, I'imposition du prix
de revente et les territoires exclusifs. Encore une fois, ces divers obstacles poseront probablement moins de
problémes pour |e commerce interentreprises que pour |es transactions entrepri ses-consommateurs.

14



DAFFE/CL P(2000)32

Bien que le commerce éectronique ne soit pas limité dans le temps et dans I'espace, comme les
marchés traditionnels, il est circonscrit de fagcon moins apparente par les codes informatiques. Par exemple,
il existe de nombreux moteurs de recherche informatisés qui promettent aux consommateurs et aux
entreprises un acces bon marché a l'information stockée dans les ordinateurs et les serveurs du monde
entier. Toutefois, I'accés a ces moteurs de recherche peut étre limité de diverses fagons, au moyen par
exemple d'un code qui empéche ou fausse I'accés a certains sites Web. Dans |e cyberespace marchand, les
actions anticoncurrentielles peuvent étre auss variées que complexes et imperceptibles. L'exemple le plus
simple qui vient al'esprit a cet égard est celui des affaires concernant I’ affichage partia ou discriminatoire
dans les systemes informatisés de réservation des compagnies aériennes au début des années 90.

2.3 Tout porte a croire qu'il existe une dispersion des prix dans le commerce éectronique
entreprises-consommateurs pour des biens smilaires. Une telle dispersion devrait aller en
diminuant au fur e a mesure que le commerce éectronique se développera et que les
consommateurs se familiariseront avec. A long terme, le commerce électronique devrait élargir
les marchés et les rendre plus transparents et ains réduire la fréquence des cas de puissance
sur lemarché, ains que celle dela dispersion des prix et dela discrimination par les prix

La dispersion des prix dans le commerce éectronique entreprises-consommateurs fait planer un
doute sur I'utilité des moteurs de recherche Internet ainsi que sur la capacité actuelle des entrepreneurs et
des pouvoirs publics a lever certains des obstacles d§a mentionnés qui entravent le développement du
commerce éectronique. Cette dispersion souléve également des questions quant aux effets du commerce
électronique sur I'éargissement des marchés et la réduction de la puissance de marché. Ces questions
revétent une plus grande importance dans le contexte du commerce éectronique, car le cyberespace
marchand permet beaucoup plus facilement de différencier les prix en fonction des acheteurs. Cette
pratique serait d'autant plus attrayante pour certains qu'il est facile d'utiliser I'information sur les habitudes
de consommation pour identifier les consommateurs disposés a payer des prix plus éevés. En outre, le
commerce éectronique offre aux vendeurs de nouvelles possibilités de tirer avantage de I'importance que
les consommateurs a revenu élevé, c'est-a-dire ceux qui ont une plus grande capacité de payer des prix
élevés, attachent au facteur temps. On connalt déja des exemples d'entreprises exploitant deux sites Web
différents et offrant des prix plus bas sur le site ot la navigation est pluslente.

Avant de pouvoir conclure que le commerce éectronique pourrait effectivement favoriser la
discrimination par les prix, il convient de ne pas perdre de vue qu'il devrait normalement éargir les
marchés et les rendre plus transparents ; malgré ces imperfections, I'lnternet permet effectivement d'éoffer
I'information sur les prix qui est accessible aux consommateurs. En outre, la pratique du commerce
électronique et la confiance qu'on lui accordera ne peuvent que se développer avec le temps et devraient
étre renforcées par les améliorations techniques qui permettront de garantir des paiements sécurisés pour
les achats en ligne.

Des modifications |égidatives pourraient également réduire les obstacles au développement du commerce
électronique en facilitant I’ exercice des droits des consommateurs a I’information et au recours. Tous ces
éléments auront en général pour effet de réduire la puissance de marché, et par conséquent la dispersion
des prix et la discrimination par les prix dans les marchés entreprises-consommateurs, mais aussi dans les
marchés traditionnels du fait de la comparaison des prix. Cet effet sera particuliérement sensible en ce qui
concerne ladiscrimination par les prix pratiquée en vue d éliminer ou a désavantager des concurrents.
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24 Le commerce éectronique pourrait réduire considérablement les colts d approvisonnement
des entreprises et accroitre la liquidité des marchés. 11 pourrait également engendrer d autres
importants gains d’ efficience proconcurrentiels

Il est pratiquement assuré que le commerce électronique fera baisser les codts
d approvisionnement, notamment en réduisant les erreurs dans I'exécution et la transmission des
commandes, les colts de regroupement et d approbation internes des commandes, les codts d appels
d offres multiples et d’ organisation d’ enchéres, ainsi qu’en faisant reculer le favoritisme (S approvisionner
chez des amis plutot qu’ auprés de fournisseurs moins chers). Une autre source de gains, qui est étroitement
liée aux effets d’' élargissement de marché, mais pas identique, est la plus grande liquidité du marché qui
découlera de I’ accroissement du nombre de participants. Le commerce éectronique devrait permettre aux
consommateurs et aux entreprises d effectuer des transactions plus éroitement alignées sur le prix
véritable du marché et de les effectuer plus vite et plus facilement qu’ auparavant.

Indépendamment des économies liées aux transactions, d autres gains d' efficacité peuvent étre
réalisés gréce a I'extension de la portée du commerce électronique a I'intérieur des entreprises. Les
transactions é ectroniques interentreprises peuvent par exemple aider a mettre en cauvre plus rapidement le
suivi des commandes, la réduction des stocks et celle des colts de contréle des comptes clients et des
comptes fournisseurs, et contribuer & améliorer les prévisions et a accélérer la conception de produits
mieux adaptés au golt des consommateurs.

Bon nombre des gains defficacité que I'on attend du commerce éectronique pourraient se
révéler particulierement bénéfiques aux entreprises qui sont trop petites pour pouvoir supporter les colts
fixes élevés inhérents a la création de liaisons informatiques directes avec d'autres entreprises. En
éliminant en outre la nécessité des points de vente physiques, le commerce éectronique pourrait ains
effectivement abaisser |es obstacles al’ entrée dans de nombreux marchés, et par conséquent les rendre plus
concurrentiels. La baisse des co(its de transactions et des co(ts de coordination qui s'y rattachent pourrait
également permettre aux entreprises de se spéciaiser davantage dans ce qu'éles font le mieux en
sous-traitant certaines des fonctions qu'’ elles exercent actuellement elles-mémes.

25 Le commerce électronique pourrait certes se traduire par des gains d'efficacité importants
dans de nombreux marchés, mais il pourrait en revanche également engendrer d’épineux
problémes au plan de la concurrence, notamment celui d’une insuffisance de concurrence
entre les places de marché électroniques

La liquidité accrue favorisée par les cybermarchés pourrait étre dans certains cas associée a de
puissants effets de réseau (I'intérét de la place de marché augmente avec le nombre de participants). Ces
effets sont probablement sensiblement plus forts pour les transactions interentreprises que pour les
transactions  entreprises-consommateurs car ces derniéres comportent forcément une interaction
considérablement plus importante entre les participants. Les effets de réseau peuvent étre bénéfiques pour
les consommateurs, mais ils peuvent également engendrer des problémes au plan de la concurrence S'ils
sont suffisamment forts pour réduire le marché a un seul réseau ou a un petit nombre de réseaux.

En théorie, ce n’est pas parce qu'il y a des effets de réseau qu’il n'y aura qu’une seule place de
marché ou un petit nombre de places de marché. Ces effets pourraient au contraire étre obtenus au moyen
d’arrangements d'interconnexion. Cependant, pour que cette possibilité soit viable, il faudrait que les
logiciels utilisés sur les divers cybermarchés soient trés largement normalisés. En outre, les réseaux vastes
pourraient se montrer réticents a accepter une interconnexion avec des réseaux plus petits méme s les uns
et les autres pourraient grosso modo en tirer les mémes avantages a court terme, car a long terme, les
réseaux étendus ont davantage a gagner si |es petits réseaux s intégrent a eux.
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En usant de leur pouvoir pour lutter contre I’ abus de position dominante et/ou la monopalisation,
les autorités de la concurrence sont en mesure d’exercer des pressions en faveur de I’interconnexion. Le
bien-fondé de cette orientation dépendra des avantages escomptés d’une concurrence accrue entre les
places de marché électroniques par rapport aux éventuelles pertes d’ efficacité occasionnées, par exemple,
par des colts de coordination plus éevés et une innovation moins dynamique dans la conception des
logiciels.

2.6 Les acteurs des places de marché électroniques pourraient étre tentés par des accords
d’exclusivité susceptibles d’ avoir des effets a la fois proconcurrentiels et anticoncurrentiels

Etant donné que la création d’une place de marché éectronique suppose des investissements a
fonds perdus considérables (liés al’ élaboration d'un logiciel adapté), ses propriétaires feront probablement
tout ce gqu'ils peuvent pour atteindre une masse critique aussi rapidement que possible. Ils voudront
également tenir les resquilleurs al’ écart. Les incitations al’ exclusivité permettent de faire alafois|’un et
I"autre.

Les entreprises qui souhaitent privilégier I’ exclusivité peuvent manier la carotte et le béton. Elles
peuvent par exemple accorder des remises « de fidélité » ou faire en sorte qu’au moins les principaux
participants détiennent une participation dans leur place de marché éectronique (surtout interentreprises).
Sagissant du béton, les moyens les plus évidents sont les obligations contractuelles de traiter
exclusivement avec la place de marché en question ou de s'engager a lui confier un volume minimum, et
élevé, d activités. L’ exclusivité peut également étre favorisée en augmentant les colts de transfert d’une
place de marché a une autre. Les entreprises peuvent pour cela utiliser des normes propriétaires ou
renforcer |les effets de réseau en encourageant une plus grande interaction ou indépendance des participants
(par exemple, en créant des « salons de discussion » ou en offrant des services de prévision).

Il sera peut-étre difficile pour les autorités de la concurrence d'évauer les effets nets des
incitations a |’ exclusivité sur la concurrence. La seule régle générale qui soit a peu pres applicable a tous
les marchés est que plus la puissance de marché détenue par la place de marché éectronique est
importante, plus les incitations a I’exclusivité sont dommageables. Autrement dit, I’exclusivité risque
davantage d’ étre nuisible lorsgue le marché éectronique sera parvenu a maturité qu’au cours de la phase
de démarrage.

2.7 Autre probleme de concurrence possible, le commerce éectronique pourrait faciliter la
coordination des comportements

Etant donné que le commerce éectronique rend les prix plus transparents et réduit les colts de
modification des listes de prix, les prix pourraient avoir tendance a augmenter dans les marchés ou les
vendeurs sont tres conscients de leur interdépendance (¢’ est-a-dire dans les marchés oligopolistiques). Les
baisses de prix seraient connues plus rapidement des concurrents, qui aigneraient les leurs plus
rapidement, mais une entreprise pourrait aussi revenir plus facilement et plus rapidement sur une hausse de
prix si ses concurrents ne suivent pas.

Le commerce éectronique pourrait également faciliter la collusion pure et simple en offrant de
nouveaux moyens d’ échange d’informations -- dont le plus évident est le « salon de discussion en ligne »
--, qu'il serait pratiquement impossible pour les autorités de la concurrence de retracer et d' utiliser comme
élément de preuve. Il existe auss d autres méthodes trés ingénieuses, telles que celles qui sont illustrées
dans I'affaire concernant la publication des tarifs des compagnies a&riennes aux Etats-Unis, et qui
consistent a révéler les révisions tarifaires possibles aux concurrents mais pas aux consommateurs, et a
joindre aux avis de prix une « étiquette » indiquant plus ou moins les conditions selon lesquelles ces
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révisions pourraient étre annulées. Le commerce éectronique pourrait en outre faciliter la détection des
tricheurs dans les accords anticoncurrentiels et permettrait donc de recourir a des modifications de prix
ciblées pour les punir, ce qui ferait baisser le colt des mesures de rétorsion.

La collusion du c6té de I’ offre pourrait ére plus courante, maisil est également possible que les
acheteurs utilisent le commerce éectronique interentreprises pour acquérir et exercer un pouvoir de
monopsone. Lorsque le marché se préte a |’ exercice de ce pouvoir, le commerce éectronique pourrait la
encore le favoriser en facilitant la conclusion d’accords et par la suite la détection et I'application de
mesures de rétorsion al’ égard des tricheurs.

2.8 I ndépendamment de divers effets coordonnés, les places de marché éectroniques risquent de
porter atteinte a la concurrence si elles sont utilisées pour exclure des concurrents ou agir de
facon discriminatoire a leur égard

Le risgue d’ exclusion ou de discrimination anticoncurrentielle a |’ égard de certains participants a
une place de marché éectronique accroit |a puissance de marché du site ainsi que le degré de concentration
de son controle (entre les mains d'un seul participant ou d'un petit nombre de participants). Bien qu'il
puisse étre facile de détecter I’ exclusion anticoncurrentielle et d'y mettre un terme, il n’en va pas de méme
pour une foule dautres moyens plus ou moins dissmulés d'utiliser les codes informatiques pour
désavantager un ou plusieurs participants.

29 Les autorités de la concurrence devraient attentivement examiner ce que cela pourrait
impliquer d’autoriser des participants importants a posséder ou a contrbler des places de
marché éectroniques interentreprises, surtout au-dela de la phase d’ établissement

Il est également possible d’ édifier des « pare-feu » pour diminer, ou tout au moins réduire, le
risque de coordination anticoncurrentielle ou de comportement d’'exclusion ou discriminatoire sur les
places de marché électroniques. Cette solution demeure toutefois imparfaite, dans la mesure ou la partie
qui installe les pare-feu peut également sélectivement, voire secretement, les désactiver. |l serait donc
préférable que cette partie ne bénéficie pas directement de cette activité et ait plutét intérét a faire en sorte
gue le plus grand nombre d’ acheteurs et de vendeurs possibles se rencontrent sur la place de marché. Le
succes de la place de marché éectronique passe par une transparence et une neutralité strictes al’ égard des
acheteurs et des vendeurs ainsi qu’au sein de chacun des deux groupes. Or, il est permis de supposer que
le succes serait |e seul objectif de propriétaires tiers. Si la place de marché appartient a un tiers, il n'y aura
pas, comme cela arrive toujours lorsque les participants sont aussi les propriétaires, de relation exclusive
avec la place de marché. En outre, les participants, du fait qu'ils ne seront pas propriétaires, seront privés
de I’ occasion de partager des renseignements sensibles sous prétexte qu’ils sont nécessaires a la gestion
efficace de la place de marché.

12. Il peut arriver que la création d’'une place de marché interentreprises soit pratiquement
impossible si les principaux participants n'entrent pas dans le capita. Cela ne veut toutefois pas
nécessairement dire que les propriétaires doivent intervenir dans la gestion quotidienne de la place ou
gu'ils doivent conserver leur participation une fois la place de marché bien éablie. En outre, si les
participants propriétaires fondateurs savent d’emblée qu’ils perdront leur participation dans un délai
relativement court, ils hésiteront peut-étre davantage a augmenter artificiellement les colts de transfert ou a
renforcer |es effets de réseau pour favoriser leur nouvelle place de marché.
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2.10 Bien que le commerce électronique ne semble pas soulever de questions véritablement
nouvelles ou particuliéres concernant la concurrence, il se pourrait bien qu’il exige d ores et
déa une coopération plus étroite entre les autorités nationales de la concurrence ainsi que de
nouveaux pouvoirs d'investigation et moyens d’ application. |l sera peut-étre aussi nécessaire
d éoffer les lignes directrices visant & améliorer la conformité pour que les chefs d’ entreprise
appréhendent mieux les nouveaux risques que pose le commerce éectronique en matiére de
concurrence et qu'ils soient en mesure de les éviter tout en se livrant une vigoureuse
concurrence

Etant donné que le commerce éectronique devrait normaement éargir les marchés
géographiques, il aura égaement tendance a multiplier les affaires de concurrence transnationales. Cela
exigera de la part des autorités nationales de la concurrence une coopération plus étroite pour obtenir de
I"information et pour coordonner |’ adoption des mesures correctives appropriees.

Au cours de la table ronde, il a été souligné que les codes informatiques pouvaient ére utilisés
pour entraver, voire empécher I’ acces |égal a certains éléments de preuve. La question se pose avec moins
d’acuité en ce qui concerne les € éments de preuve générés et stockés dans les intranets, par exemple dans
les places de marché interentreprises, que ceux qui ne transitent pas par ces intranets. En tout état de cause,
méme S'il est possible de retrouver les éléments de preuve, de les récupérer et de les produire en bonne et
due forme devant les tribunaux, les autorités de la concurrence devront investir dans la formation de leur
personnel pour qu’'il maitrise ces techniques. Ce personnel devra égaement se familiariser avec
I’ utilisation des logiciels a des fins d' exclusion ou de discrimination a |’ égard de certains participants au
commerce éectronique.
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| SSUES PAPER

1. Definition and Introduction

Considering all the publicity surrounding electronic commerce, it is useful to begin by asking
what fundamentally is going on. The answer appears to be that the use of ubiquitous e ectronic networks
to quickly transfer digitised information is significantly lowering the costs of finding, using and
communicating information, lowering some transactions costs. These developments are expected to affect
profoundly how businesses organise themselves and how they relate to other businesses and to final
consumers. Faced with such a basic change, commentators have fashioned the somewhat vague |abel
"electronic commerce" (e-commerce) to describe what is not so much an existing phenomenon as a process
that will take years to work out.

Many broadly similar definitions have been offered for e-commerce. According to a recent
OECD publication, itis:

...concerned specifically with business occurring over networks which use non-proprietary
protocols that are established through an open standard setting process such as the Internet. As
used here, the term ’business’ broadly means all activity that generates value both within a firm
(internally) and with suppliers and customers (externaly). Inthis sense it would include internal
networks (e.g. intranets) as well as networks that extend to a limited number of participants (e.g.
extranets). Some of this activity may result in monetary transaction and some will not. [OECD
(1999, 28)]

We adopt that definition but will focus here on Internet centred e-commerce.

The subsequent discussion will begin with a description of the infrastructure and process related
to e-commerce, that is, the provision of facilities and services required to access and transmit information
and to provide transactional services. Competition issues related to the infrastructure of the Internet have
however largely been covered in previous roundtable discussions concerning telecommunications and
broadcasting and other discussions on networks such as automatic teller machines. The focus of the paper
is thus on “transaction e-commerce”’, defined as the use of e-commerce channels for the supply of goods
and services to consumers and businesses.!

It seems safe to assume that e-commerce has the potential to improve market efficiency,
particularly if new intermediaries continue to develop in order to smplify information processing and to
improve trust (i.e. assuring privacy plus a secure means of payment and reliable delivery). The magnitude
of the gains will depend importantly on the degree of competition prevailing both in process and
transaction e-commerce, so competition policy has an important role to play in the e-commerce
"revolution".
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2. Infrastructurerelated to E-Commerce

E-commerce infrastructure cannot be understood without a rough idea of what the Internet is and
how it is accessed. At the most basic level, the Internet is a network of networks made possible by the
development of standardised protocols alowing any computer to exchange information with virtually any
other computer. Mogt of the costs of providing Internet "backbone" are fixed in nature, provided the
network is not congested. Thisisreflected in network charges in some countries so far being based mostly
on access rather than usage. Since few of the backbone providers are able to provide full connectivity,
they have arranged to grant access to one another’s networks. Access is provided either a zero charge
through what are known as "peering" arrangements or in exchange for transit fees. The largest backbone
owners (sometimes referred to as Tier 1 IP network providers) rely exclusively on peering. All others
make use of both peering arrangements and transit fees, or transit fees aone. 2 (The issue of network
interconnection charges has been discussed earlier by the Committee or its Working Parties both in the
context of telecommunications and automatic teller machines (ATMs).) Mergers among backbone
providers has been an area of concern to competition authorities. ®

Interactive access to the Internet is provided either directly by the same companies owning the
high speed links joining the various networks [i.e. the carrier Internet Service Providers (ISPs)], or
indirectly through consumer 1SPs who contract with the carrier ISPs for access. In addition to simple
Internet connection, |SPs typically offer severa other services such as electronic mail and the creation and
maintenance of web sites. Competition concerns might arise over joint ownership of 1SPs and broadband
local access to Internet users, and joint ownership of ISPs and maor content providers. (The issue of
vertical integration between “pipes’ and “content” was also raised in the discussions on broadcasting.)

Most customers currently connect with their ISP over standard telephone lines, thus there can be
a concern that there is sufficient competition to provide the "last mile" to the client's premises. But that
concern might be reduced where aternative connection is available via wireless telephony, through the
cable TV network, or through dedicated broadband connection. These last three forms of connection could
become significantly more important in the future. (These issues arise also in the telecommunications
context.)

ISPs receive revenues from essentially five sources. a share of charges levied by whatever
company is providing the final communications link to the consumer; access fees from their wholesale and
retail subscribers; banner advertising; fees for providing live links to various sites; and revenues from any
goods or services they themselves offer. The I1SPs are competing to be, as much as possible, the main
point of reference for their clients' use of the Internet. They compete not just with each other but also with
"portals" such as Yahoo! which do not have paying subscribers. So far, few if any of the ISPs have
exclusive access to content that is so attractive that consumers would be willing to sacrifice general access
to the Internet in order to obtain such content, but that could change. Another development that could
change competition among |1SPs has to do with the medium used to interact with the Internet. Currently
that is overwhelmingly provided through personal computers, but third generation mobile telephony and
the use of set-top boxes attached to standard TV sets could significantly erode that edge, and go on to
affect the competitiveness of the various | SPs.

Consumer 1SPs and portals are considerably less important for business to business (B2B) e

commerce than for the business to consumer variety (B2C). B2B exchanges typically have their own
direct broadband access to the Internet, by-passing local loop providers as well as the consumer ISPs.
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3. Transactions E-Commer ce | ssues

Transactions e-commerce includes business to business (B2B), business to consumer (B2C), and
consumer to consumer (C2C - asin electronic auctions among final consumers). Most of the discussion in
this paper will be focused, however, on B2B and B2C.

On the B2B side of things, e-commerce should have a considerable impact on the way companies
do business. It will clearly change procurement practices as even small and medium sized enterprises,
largely left out of the proprietary Electronic Data Interchange (EDI) systems, increasingly obtain the
capacity to sell their wares on-line either directly to other businesses or over one of the new business
exchanges. More fundamentally, B2B will affect how companies organise al activities from obtaining raw
materials to selling to a final distributor. I things work as smoothly as some commentators expect, e
commerce could lead to a substantial degree of disintegration as companies take advantage of lower
communication and co-ordination costs to specialise on what they do best in the value chain. At the same
time and for the same reasons, e-commerce could increase the incidence and importance of joint ventures.

Concerning B2C, e-commerce may have its greatest influence on goods and services deliverable
over the Internet (e.g. music, video, travel agency services including ticketing and computer software). It
may have much less effect regarding goods normally requiring physical inspection before purchase, or for
which immediate delivery isimportant.

Most of the competition issues arising in transaction e-commerce relate to various newly created
intermediaries such as the B2B exchanges, B2C retailers, and electronic malls (including portals). There
are aso important intermediaries providing search and comparison-shop engines to facilitate finding and
comparing goods and services on the Internet.

The competition concerns relating to transactions e-commerce and some various suggested
questions for discussion are grouped below under three broad headings.

31 Market definition, price discrimination and predation

The first issue here concerns whether or not e-commerce constitutes a different market from
traditional distributor activity. A subsidiary issue concerns the degree to which intermediated B2B
competes with B2B over proprietary networks (e.g. EDI). On the B2C side, there is some evidence [see
Goolsbee (2000)] that consumers are willing to switch to e-commerce vendors in order to escape sales
taxes, suggesting that at least for some products, e-commerce and traditional outlets might be good
substitutes for each other. In other products or for some groups of consumers, delivery problems or lack of
trust in electronic payment (or simple unwillingnessto pay in advance) could effectively divide markets.

Within e-commerce itself, market definitions may be difficult to make because price
discrimination could become more widespread and important. This is because e-commerce enables sellers
to more easily obtain and use information concerning consumer preferences and willingness to pay. * E-
commerce also makes it easier to disguise the existence of price discrimination and therefore reduces the
probability that buyers could arbitrage among themselves. (On the other hand, it reduces the cost of
buyers' arbitraging among themselves, or indeed forming coditions for joint purchasing.) E-commerce
also opens up new avenues for price discrimination such as: quoting different prices to different
consumers based either on user supplied information or records of a consumer's previous behaviour;
providing different web-site versions (i.e., a smpler, more convenient web site with higher prices could be
offered along with a more complex or difficult to access site); and using time-consuming price matching
processes or on-line auctions.
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Where price discrimination has the effect of increasing quantities sold it may increases consumer
welfare, but price discrimination could have a darker side. It could be used to lower the costs of a
predation strategy or as ameans of raising rivals' costs.

3.1.1 Possible Issues for Discussion

1. What are the important factors determining whether or not e-commerce and traditional
outlets (mainly wholesalers and retailers) are in the same market?

2. Since the Internet knows no boundaries, one might expect that e-commerce has or will
considerably increase the size of geographic markets with subsequent benefits to competition.
To what extent isthis natura tendency being restricted because of various regulatory barriers,
including regulations preserving inefficient delivery systems (both in telecommunications
and in physical delivery)?

3. Some studies have shown that price dispersion in B2C, even for roughly homogeneous
goods, is equal to or greater than in traditiona distribution. This seems odd given that e-
commerce is supposed to reduce search and comparison costs. Why is a significant degree of
price dispersion sometimes found in e-

4. commerce and does it indicate alack of competition? If so, what can or should competition
agencies do about it?

5. Why might less well known brands or generic goods likely be better or poorer subgtitutes for
well-known brands in B2C? Why might B2C sellers have more or less negotiating power
over suppliers than their bricks and mortar cousins?

6. If price discrimination is being used anti-competitively, why might one expect it to be easier
or harder to apply competition law against it in e-commerce compared with traditional
markets?

7. Are traditiona distributors using anti-competitive means to protect themselves against e-
commerce rivals? If so, what specia difficulties, if any, have been encountered in bringing
competition law to bear against such practices?

8. Have there been many instances of suppliers using both traditional distributors but
simultaneously employing B2C and B2B exchanges in which they have an ownership
interest? From the competition policy point of view, what new wrinkles, if any, does e-
commerce introduce into such tapered vertical integration?

9. Producers sometimes share the costs of distributor web-sites and thereby obtain some control
over distributors’ prices. In addition, e-commerce outlets potentially compete with sellers
located anywhere in the world. How, if at all, do these phenomena create a potentia for laws
against resale price maintenance and price discrimination to be applied differently in e
commerce compared to traditional markets? Has this potential actually materialised in your
jurisdiction? If so, has competition law itself produced a competitive distortion, and if so,
what steps should be taken to eliminate that possibility?
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3.2 Network dominance

Network effects are clearly important in B2B exchanges because their value to both buyers and
sellers depends on the liquidity they create for participants, which in turn depends on the number of buyers
and sdllers using the site. It should aso be stressed that in B2B exchanges, there is a reasonable potential
for two way interaction (i.e. the same enterprise could be acting as both a buyer and seller). Pure network
effects could also arise in the B2C context if consumers are able to use the network to share experiences
concerning goods and services purchased.

Added to the concentrating power of any network effects, brand recognition and trust advantages
could amount to barriers to entry further favouring first entrants, especially as regards B2C. These
additional effects could be considerably attenuated if traditiona distributors prove able to transfer their
brands and reputation to their virtual outlets. So far the evidence on that is mixed even for very able
marketers such as Wal-Mart. The first mover advantages in both B2B and B2C could become quite
significant if the parties owning them have the power to insist on exclusive arrangements. For example, if
al the maor buyersin a certain industry set up a B2B exchange and they al agree to buy only on that
exchange, they could effectively force suppliers to participate in it. They could then take things a step
further by insisting that the suppliers in turn agree to deal exclusvely on the exchange. Both types of
exclusivity could create a certain degree of market power for the exchange. This problem could also arise
presumably outside the e-commerce domain but e-commerce may end up making such exclusivity either
more profitable or harder to attack under competition law in instances where it proves to be anti-
competitive. Boycotts have been addressed recently in Working Party No. 3, and the role of exclusivity
requirements in joint ventures could be addressed in the upcoming Mini-roundtable on Joint Ventures.

In the short term, many players may be hoping to use B2B exchanges to increase either buyer or
seller advantage. In the long term, however, participation is more likely to be motivated by opportunities
to economise on procurement costs, in part by standardising the process and spreading certain fixed costs
over alarger volume of business. Businesses may aso save time and money by using B2B exchanges to
link their information technology functions with those of other related businesses and simultaneously out-
sourcing the creation and maintenance of the software needed to do so. Depending on how thisis done, the
efficiencies reaped may or may not be offset by the negative effects of reduced competition through
increased switching costs.

Network effects may make B2B and B2C networks "tippy" in the sense of greatly amplifying the
importance of any head gtart or a smal lead in market share, but this need not prove critical for
competition provided that switching costs are low, or indeed if one can be a member of multiple networks.
One must expect, however, that network owners will try to raise those costs through things like loyalty
programs, patented interface design and transaction mechanisms (e.g. Amazon’s convenient "one-click”
ordering technology which securely stores billing and shipping information); use of proprietary standards;
and the application of collaborative filtering tools® The latter are particularly interesting because they
raise cross-cutting privacy and competition concerns.

3.21 Possible Issues for Discussion

1. What steps, including proprietary standard setting and other measures that might reduce
interoperability, are being taken by e-commerce networks to increase the potentia of network
effects and first mover advantages to create and/or strengthen dominant positions? What are
the arguments for and against competition offices taking action against such strategies? Do
you have the legd tools to take such actions or is your agency basically powerless until after
adominant position, or something anal ogous, has been created?
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2. Should competition agencies seek to influence the breadth of 1PR protection being granted in
relation to e-commerce? If yes, where does such intervention appear to be most warranted
and how do you go about doing it?

3. Towhat extent can B2B exchanges judtifiably insist on exclusive dealing in order to protect
themselves against free-riding? How does the competition anaysis of such exclusive dealing
change, if at al, when ownership of aB2B exchangeis restricted to its major participants?

4. Under what circumstances might B2B exchanges owned or controlled by their major
participants be used to exclude or disadvantage rival sellers or buyers? Is such
ownership/control nevertheless desirable in order to reap important economies of scope and
scale? To what extent are such economies substantially limited to the start up phase? If
participant ownership/control poses competition problems, could and should competition
agencies take action to break such links? Alternatively, should they require third party,
independent management of the exchange, or require that ownership/control be spread among
participants roughly in accordance with their transaction volumes? Should they instead rely
on prohibiting anti-competitive conduct (i.e. become implicated in supervising terms of
access), and hope that sdf-interest will ensure that ownership/control by the major
participants will be abandoned in the long term? [The reference to self-interest is based on
the presumption that buyers and sellers are more likely to patronise a B2B exchange that is
independent rather than one dominated by a sub-set of the participants (especialy if those are
concentrated on one side of the market).]

5. Many if not most B2B exchanges and B2C retailers appear to be losing money. Has this
resulted in complaints of predatory pricing and, if so, were prosecutions launched? Where
there have been predatory pricing cases, was it particularly difficult to prove that predation
was occurring?

33 Enhanced opportunities for co-ordinated effects (i.e. explicit and tacit collusion and
oligopoalistic parallel pricing)

Lower cost, more rapid communication is a double edged sword. In theory it permits buyers to
be better informed concerning available options, especidly if the advantages of the Internet are combined
with electronic search and comparison engines (i.e. shopbots). At the same time, these changes make
markets considerably more transparent, and as already noted, may facilitate price discrimination. In short,
e-commerce may increase the incidence of co-ordinated effects because it affords sellers improved
opportunities to detect and punish "cheating”. In most markets, especidly as regards B2C, sellers will be
able to respond to price changes considerably more rapidly than buyers. Frequent price changes could be
used as aform of "cheap talk" even though the prices are actudly, if only briefly, being offered to buyers.
E-commerce may also directly facilitate reaching agreements or at least enhance mutua understanding
through the "chat rooms' aready functioning in some B2B exchanges. Properly designed, such chat rooms
could be very difficult for competition authorities to monitor or investigate.

It is not simply by means of increased transparency in prices and other terms of sale that e-
commerce could enhance various forms of collusion. B2B exchanges could afford businesses the ahility to
more easily track changesinrivas costs plus actual and planned output levels. Proper design could reduce
these risks by restricting what participants could learn about each other and when they receive such
information. The risks will be especialy great, however, in cases where the exchanges are controlled by
just sellers or just buyers.
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Finaly, where B2B exchanges are controlled by market participants, the need to interact in
running the exchanges will afford further opportunities to more widely co-operate.

3.31 Possible Issues for Discussion

1. Under what circumstances, if any, should restrictions be placed on B2B and B2C exchanges
to reduce the chances they will be associated with a higher incidence of co-ordinated effects?

2. What are the pros and cons of seeking to reduce any e-commerce enhanced co-ordinated
effects by applying any or all of the following measures: requiring independent third party
management for participant owned exchanges; putting atime limit on participant ownership
of B2B exchanges, suppressing chat rooms; otherwise restricting or forbidding direct
information exchange within the buyer or seller groups; and erecting Chinese walls to prevent
participants learning in atimely fashion about each other’s activities.
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NOTES

1 OFTEL/OFT (2000, para. 1.5)

2. As long as the value of a network is proportiond to the size of the network, then the vaue of
interconnection to each network’s set of subscribersisroughly equal even for very different szed networks.
However, both the small and large network owners would like to have a chance to pocket the whole value
of the interconnection rather than just an equal share of it. As Varian (1999, 8) put it: "...the threat of not
interconnecting can be very valuable, since it can be used to induce another network to merge or be bought

out."

3. The WorldCom/MCI merger provides a good example of usng merger review to prevent the emergence of
a competition endangering dependence differential among backbone network providers. See Robinson
(1999, 8).

4. Valentine (2000, n. 4) notes that:

Cookies technology allows a web site server to place information about a consumer’s visits to the ste on
the consumer’s computer in a text file readable only to that web site server. The cookie assigns each
consumer’s computer a unique identifier so that the consumer can be recognized in later visitsto the Site.

5. Smith, Bailey and Brynjolfsson (1999, 14, reference omitted) explain this as follows:

Collaborative filtering tools compare a customer’s purchase patterns [with those of] other like-minded
customers to develop personalised recommendations based on a customer’s inferred tastes. Unlike most
information used to evaluate homogeneous goods, personalised recommendations are specific to the
customer and become more accurate as the customer interacts more with the system. Thus, under the
current retailer-owned systems, customers may face a switching cost equal to the decline in the value of the
recommendations when switching to another retailer. If the data on a cusomer’s tastes were owned by the
customer and were portable from site to site, switching costs would be commensurately lower.
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NOTE SUR LESQUESTIONS A EXAMINER

1. Définition et introduction

Compte tenu de toute la publicité qui entoure le commerce éectronique, il est utile de
commencer par se demander de quel phénomeéne il sagit dans le fond. La réponse semble ére que
I'utilisation de réseaux éectroniques universels, ou presque, pour transférer rapidement de I'information
numérisée fait baisser considérablement les colts de larecherche, de I'utilisation et de la communication de
I'information, réduisant par le fait méme certains codts de transaction. Cette évolution devrait avoir de
profondes incidences sur I'organisation des entreprises et sur les relations qu'elles entretiennent entre elles
ains qu'avec les consommateurs. Pour désigner une mutation aussi fondamentale, les observateurs ont
propose I'appel lation quel que peu imprécise de "commerce éectronique”, qui décrit ce qui est en fait moins
un phénomene actuel qu'un processus dont I'aboutissement demandera des années.

De nombreuses définitions grosso modo similaires ont été proposées pour le commerce
éectronique. Selon une récente publication de I'OCDE, celui-ci englobe principalement :

(...) les transactions commerciales effectuées sur des réseaux qui utilisent des protocoles non
exclusifs éablis selon un processus de normalisation ouvert comme Internet. Dans ce contexte, le
terme "transaction commerciale" est pris au sens large et désigne toute activité qui génére de la
valeur au sein del'entreprise (al'intérieur) ou avec ses fournisseurs et clients (a l'extérieur). En ce
sens, celainclut les réseaux intérieurs (tels que les intranets) et les réseaux destinés a un nombre
limité de participants (tels que les extranets). Certaines de ces activités peuvent se traduire par
une transaction monétaire, d'autres non. [OCDE (1999, p. 32)].

C'est cette définition que nous adoptons, mais nous axerons ici notre réflexion sur le commerce
qui s effectue sur I'Internet (e commerce en ligne ou cybercommerce).

Nous commencerons par décrire l'infrastructure et le processus qui sont liés au commerce
électronique, c'est-a-dire la mise a disposition des installations et des services nécessaires pour accéder a
I'information et la transmettre, aing que pour fournir les services transactionnels. Cependant, les questions
de concurrence qui sont liées al'infrastructure de I'Internet ont été dans une large mesure examinées lors de
tables rondes antérieures consacrées aux télécommunications et a la radiodiffusion ainsi que dans le cadre
d'autres débats sur les réseaux, notamment sur les guichets automatiques. La présente note sera par
conséguent centrée sur le "commerce éectronique transactionnel”, qui est défini ici comme |'utilisation des
moyens chigl commerce éectronique pour la fourniture de biens et de services aux consommateurs et aux
entreprises .

Il est permis de supposer que le commerce éectronique pourrait améliorer I'efficacité des
marchés, en particulier si de nouveaux intermeédiaires continuent de faire leur apparition pour simplifier le
traitement de I'information et renforcer la confiance (en garantissant la confidentialité et en offrant un
moyen de paiement sécurisé et une livraison fiable). L'ampleur des gains dépendra dans une large mesure
du degré de concurrence qui sexerceraalafois dansles activités du commerce éectronique qui concernent
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les processus et dans le commerce éectronique transactionnel, d'ou I'importance du réle dévolu a la
politique de la concurrence dans la « révolution cybercommerciale ».

2. L'infrastructure du commerce électronique

Pour comprendre ce qu'est I'infrastructure du commerce éectronique, il est indispensable d’ avoir
d’abord une idée générale de ce qu'est I'Internet et de la fagcon d'y accéder. Au niveau le plus élémentaire,
I'Internet est un « réseau de réseaux » qui a pu étre constitué grace a des protocol es normalisés permettant a
pratiqguement n'importe quel ordinateur d'échanger de I'information avec un autre ordinateur. La majorité
des colts de mise a disposition de la"dorsale" de I'Internet sont fixes, & condition que le réseau ne soit pas
encombré, comme en témoignent les frais de réseau dans certains pays, qui sont jusqu'a présent éablis
essentiellement en fonction de I'accés plutét que de I'utilisation. Etant donné que peu de fournisseurs de
dorsadle sont en mesure d'offrir une connectivité totale, ils ont pris les dispositions pour se donner
mutuellement accés a leurs réseaux. Cet acces peut étre gratuit, dans le cadre d'accords d'interconnexion
d'éga aégal (ou « accord d’ échange de trafic ») ou étre accordé moyennant des redevances de transit. Les
plus importants propriétaires de dorsale (souvent appel és « fournisseurs de réseaux |P de premier niveau »)
ont recours exclusivement aux accords d’ échange de trafic. Tous les autres ou bien panachent ce type
d’accord et les redevances de transit, ou optent uniquement pour les redevances de transit’. (La question
des redevances d'interconnexion a éé déa examinée par le Comité ou par ses Groupes de travail dans le
contexte des tél écommunications et des guichets automatiques.) Les fusions de fournisseurs de dorsale ont
été un sujet de préoccupation pour les autorités de la concurrence®.

L'acces interactif al'Internet est fourni soit directement par les mémes entreprises, qui possedent
les liaisons & grande vitesse reliant les divers réseaux [C'est-a-dire les fournisseurs de services Internet
(FSI) opérateurs], soit indirectement, par les FSI consommateurs qui concluent des contrats d'accés avec
les FSI opérateurs. Indépendamment de la simple connexion a I'Internet, les FSI offrent en généra
plusieurs autres services comme le courrier électronique, ainsi que la création et la maintenance de
sites Web. Du point de vue de la concurrence, la copropriété des FSI et I'acces loca a large bande aux
utilisateurs de I'Internet ainsi que la copropriété des FSI et des principaux fournisseurs de contenu
pourraient étre une source de préoccupation. (La question de I'intégration verticale entre "les canaux" et le
"contenu" a également été soulevée au cours du débat sur laradiodiffusion.)

Laplupart des clients sont actuellement raccordés aleur FSI par |e réseau tél éphonique normal, et
I'on est donc en droit de se demander sil existe une concurrence suffisante pour fournir le "dernier trongon”
jusgu'a I'abonné. Cette préoccupation peut toutefois perdre de son acuité sil existe d'autres moyens de
connexion, par exemple par la téléphonie sans fil, par le réseau de télévison par céble ou par le
raccordement spéciaisé a large bande, qui pourraient tous trois devenir beaucoup plus importants a
I'avenir. (Ces questions se posent également dans | e contexte des tél écommunications.)

Les FSI touchent leurs revenus essentiellement de cing sources : une part des redevances pergues
par |'opérateur qui fournit la derniére liaison de communication jusqu'au client ; les redevances d'accés qui
leur sont versées par leurs clients de gros et de détail ; les bandeaux publicitaires ; les redevances pergues
pour la fourniture de liaisons en continu vers divers stes, et les recettes provenant des biens et services
qu'ils offrent eux-mémes. Les FSI se livrent concurrence pour devenir autant que possible le principal point
de référence de leurs clients en ce qui concerne I'utilisation de I'Internet. 1ls ne rivalisent pas seulement les
uns avec les autres, mais également avec les "portails' comme Yahoo!, qui n‘'ont pas d'abonnés payants.
A cejour, peu de FSI, a supposer méme qu'il y en ait, offrent un accés exclusif a un contenu suffisamment
attrayant pour que les consommateurs soient préts a sacrifier leur acces généra a l'Internet pour pouvoir
profiter de ce contenu, mais les choses pourraient changer. Une autre évolution de nature a modifier la
concurrence entre les FSI est celle du support utilisé pour entrer en interaction avec I'Internet.
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Actuellement, ce support est trés mgjoritairement |'ordinateur personnel, mais la troisieme génération de
téléphones mobiles et les boitiers décodeurs qui s adaptent aux téléviseurs standard pourraient ouvrir une
large bréche dans cette uniformité et se répercuter sur la compétitivité des divers FSI.

Les FSI consommateurs et les portails sont infiniment moins importants pour le commerce
électronique interentreprises que pour les relations éectroniques entre les entreprises et les
consommateurs. Pour leurs échanges entre elles, les entreprises utilisent en général leur propre acces direct
sur large bande al'Internet, contournant les fournisseurs de boucle locale ains que les FSI consommateurs.

3. Questionsrelatives au commer ce éectronique transactionnel

Le commerce éectronique transactionnel comprend les transactions interentreprises,
entreprises-consommateurs et interconsommateurs (par exemple, les encheres éectroniques entre
consommateurs finals). La présente note porte toutefois essentiellement sur les deux premiéres catégories,
C' est-a-dire les transactions interentreprises et entrepri ses-consommateurs.

Sagissant des transactions interentreprises, le commerce éectronique devrait exercer une
influence considérable sur le mode de fonctionnement des entreprises. || modifiera en effet de toute
évidence les pratiques en matiere d'approvisionnement, dans la mesure ou méme les petites et moyennes
entreprises, qui ont éé pour la plupart exclues des systemes exclusifs d'échange éectronique de données,
accedent de plus en plus aux moyens de vendre leurs produits en ligne, soit directement a d'autres
entreprises, soit dans le cadre de nouveaux échanges commerciaux. De fagon plus profonde, le commerce
électronique interentreprises agira sur l'organisation de toutes les activités des entreprises, depuis
I'obtention des matiéres premiéres jusgu'a la vente a un distributeur fina. S I'évolution est auss
harmonieuse que le prévoient certains observateurs; le commerce éectronique pourrait induire un
important phénoméne de "dé-intégration”, car les entreprises, tirant parti de la baisse des colts de
communication et de coordination, voudront se spécialiser dans le domaine d'activité qu'elles maitrisent le
mieux dans la chaine de valeur. Dans le méme temps, et pour les mémes raisons, le commerce éectronique
pourrait favoriser laformation de coentreprises plus nombreuses et de plus grande envergure.

Sagissant des relations entre les entreprises et les consommateurs, c'est peut-étre au niveau des
biens et services livrables sur I'Internet (par exemple, la musique, les vidéocassettes, les services d'agence
de voyage, y compris la billetterie et les logiciels) que le commerce électronique pourrait exercer son
influence la plus forte. En revanche, son impact pourrait étre beaucoup plus faible en ce qui concerne les
produits qui exigent normalement une inspection physique avant I'achat, ou dont il est important que la
livraison soit immédiate.

La plupart des questions concernant la concurrence qui se posent au sujet du commerce
électronique transactionnel sont liées aux divers intermédiaires apparus récemment, tels que les
plates-formes d'échanges interentreprises, les « cyberdéaillants » et les galeries marchandes é ectroniques
(notamment les portails). |l existe également d'importants intermédiaires qui fournissent des moteurs de
recherche et de comparaison facilitant |a recherche et la comparaison des biens et services sur I'Internet.

L es préoccupations que suscitent les transactions de commerce éectronique du point de vue de la

concurrence ainsi que diverses questions suggeérées pour discussion sont regroupées ci-aprés dans trois
grandes catégories.
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31 Définition du marché, discrimination par lesprix et pratiques d éviction

La premiére question qui se pose ici est de savoir s le commerce éectronique constitue ou non
un marché distinct de I'activité de distribution classique. A cette question vient se greffer celle de savoir
dans quelle mesure le commerce éectronique interentreprises faisant appel a des intermédiaires est en
concurrence avec le commerce éectronique interentreprises qui seffectue sur des réseaux exclusifs
(par exemple I'EDI). Sagissant des relations entre entreprises et consommateurs, certaines indications
[voir Goolshee (2000)], donnent a penser que les consommateurs sont préts a sadresser & des vendeurs en
ligne pour éviter les taxes sur les ventes, et que donc, pour certains produits tout au moins, le commerce
électronique et les points de vente traditionnel s seraient assez interchangeables. En ce qui concerne d'autres
produits ou d'autres groupes de consommateurs, des problémes de livraison ou un manque de confiance
dans le paiement éectronique (simplement le refus de payer d'avance) pourraient effectivement diviser les
marchés.

A l'intérieur du commerce éectronique lui-méme, la définition des marchés pourrait étre difficile
car la différenciation des prix pourrait se répandre et prendre de I'importance, du fait que le commerce
électronique permet aux vendeurs d'obtenir et dutiliser plus facilement I’information concernant les
préférences des consommateurs et leur consentement & payer®. Le commerce éectronique permet
également de dissimuler plus facilement la différenciation des prix, ce qui réduit la probabilité d'arbitrage
chez les acheteurs. (En revanche, il a également pour effet de réduire le colt de ce méme arbitrage, ou du
regroupement d'acheteurs pour des achats collectifs.) Le commerce éectronique offre également de
nouvelles possibilités de discrimination par les prix, par exemple en proposant des prix différents a des
consommateurs différents, selon les renseignements fournis par les utilisateurs ou les fichiers dont on
dispose sur le comportement antérieur d'un consommateur ; en produisant plusieurs versions différentes
d'un site Web (par exemple, un site plus simple et plus commode affichant des prix plus élevés pourrait
étre offert paralléement a un site plus complexe et d'accés plus difficile) et en appliquant des politiques
compliquées de garantie du meilleur prix ou des enchéres en ligne.

Lorsque la différenciation des prix a pour effet d'accroitre les quantités vendues, elle peut
également accroitre le bien-étre du consommateur, mais elle n'est pas sans inconvénient. Elle peut en effet
étre utilisée pour faire baisser le colt d'une stratégie d'éviction ou pour faire augmenter les colts des
concurrents.

311  Sujets possibles de discussion

1. Quels sont les facteurs importants qui déterminent s le commerce éectronique et les points
de vente traditionnels (essentiellement, les grossistes et les détaillants) font partie du méme
marché ou non ?

2. Etant donné que I'Internet ne connait pas de frontiére, on serait en droit de Sattendre que le
commerce éectronique entraine un éargissement considérable des marchés géographiques,
avec les avantages qui en découlent au plan de la concurrence. Dans quelle mesure cette
tendance naturelle est-elle freinée par divers obstacles réglementaires, notamment par des
dispositions qui protégent des systemes de livraison inefficaces (dans le secteur des
télécommunications, comme en ce qui concerne la livraison matérielle) ?

3. Certaines éudes ont démontré que la dispersion des prix dans le commerce éectronique
entreprises-consommateurs, méme pour des biens grosso modo homogenes, était la méme
que dans la distribution traditionnelle, voire plus forte. Cette concluson éonne si I'on
considere que le commerce éectronique est censé faire baisser les colts de recherche et de
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comparaison. Pourquoi constate-t-on parfois dans le commerce éectronique un degré
important de dispersion des prix, et cela est-il révélateur d'un manque de concurrence ? Dans
I'affirmative, que peuvent ou doivent faire les organismes chargés de la concurrence pour y
remédier ?

4. Pourquoi, dans le commerce électronique entreprises-consommateurs, des marques peu
connues ou des produits génériques pourraient vraisemblablement étre plus ou moins
interchangeables avec des marques bien connues ? Pourquoi les vendeurs en ligne pourraient
avoir un pouvoir de négociation plus ou moins fort avec leurs fournisseurs que leurs
homol ogues traditionnels ?

5. S la différenciation des prix est utilisée de fagon anticoncurrentielle, pour quelle raison
pourrait-on sattendre quiil soit plus facile ou plus difficile d'appliquer le droit de la
concurrence dans le cybermarché que dans les marchés traditionnels ?

6. Est-ce que les distributeurs traditionnels ont recours a des moyens anticoncurrentiels pour se
protéger contre leurs concurrents du cybermarché ? Dans I'affirmative, quelles ont été, le cas
échéant, les difficultés particuliéres qui se sont posees dans I'application du droit de la
concurrence pour faire échec a ces pratiques ?

7. Est-il souvent arrivé que des fournisseurs traitant smultanément avec des distributeurs
traditionnels et avec des platesformes marchandes entreprises-consommateurs et
interentreprises dans lesquelles ils avaient une participation ? Du point de vue de la politique
de la concurrence, en quoi le commerce éectronique perturbe-t-il le cas échéant une
intégration verticale aussi bien structurée ?

8. Les producteurs partagent parfois les colts des sites Web des distributeurs et parviennent
ainsi a exercer un certain contréle sur les prix pratiqués par ces derniers. En outre, les points
de vente en ligne sont @ méme de concurrencer des vendeurs situés n'importe ou dans le
monde. Comment, le cas échéant, ces phénomenes risquent-ils d’ aboutir a une situation ou les
lois contre I’imposition du prix de revente et la discrimination par les prix seraient appliquées
différemment dans le cyberespace et dans les marchés traditionnels ? Cette éventualité sest-
elle concrétisée dans votre juridiction ? Dans I'affirmative, est-ce que clest le droit de la
concurrence lui-méme qui a faussé la concurrence, et s tel est le cas, quelles mesures
devraient étre prises pour éliminer ce risque ?

3.2 Domination du réseau

Les effets de réseau sont incontestablement importants dans les plates-formes d’échanges
interentreprises, car leur vaeur alafois pour les acheteurs et pour les vendeurs dépend de laliquidité qu'ils
créent pour les participants, laquelle est a son tour déterminée par le nombre d'acheteurs et de vendeurs
utilisant le site. Il importe également de souligner que sur ces plates-formes, il existe une possihilité
raisonnable dinteraction bidirectionnelle (c'est-a-dire que la méme entreprise peut intervenir a la fois
comme acheteur et comme vendeur). Il y a égaement des effets de réseau purs dans les relations
entreprises-consommateurs si les consommateurs sont en mesure d'utiliser le réseau pour mettre en
commun leur expérience au sujet des biens et services qu'ils ont achetés.

Outre les conséguences d'éventuels effets de réseau au plan de la concentration, la connaissance
de la marque ainsi que les avantages que confére le regroupement pourraient constituer des obstacles a
I'entrée qui favoriseraient encore plus les premiers arrivés, surtout en ce qui concerne le commerce
électronique entreprises-consommateurs. Ces effets supplémentaires pourraient étre sensiblement atténués
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s les distributeurs traditionnels éaient capables de transférer leurs marques et leur réputation dans le
cyberespace. Jusgu’'a présent, la situation a cet égard varie, méme pour des entreprises rompues au
marketing comme Wal-Mart. Les avantages qui reviennent au premier engagé dans le commerce
interentreprises et entreprises-consommateurs pourraient devenir trés importants si les parties qui les
détiennent ont le pouvoir dingster sur des accords d exclusivité. Par exemple, s tous les principaux
acheteurs dans un certain secteur dactivité éablissent une plate-forme d échanges interentreprises et
sentendent pour n'acheter que sur cette plate-forme, ils pourraient effectivement forcer les fournisseurs a
y participer. |ls pourraient ensuite aller encore plus loin en insistant aupreés des fournisseurs pour que
ceux-ci consentent a leur tour a traiter exclusivement avec cette plate-forme. Les deux types d'exclusivité
pourraient alors engendrer un certain degré de puissance de marché pour la plate-forme en question. On
peut également présumer que ce probléme pourrait se poser a l'extérieur du domaine du commerce
électronique, mais c'est dans le cyberespace que ce type d'exclusivité pourrait en fin de compte devenir soit
plus rentable, soit plus difficile a contrer dans le cadre du droit de la concurrence, Sil se révéle
anticoncurrentiel. Le boycottage a éé examiné récemment par le Groupe de travail n°3, et le role des
besoins d'exclusivité dans les coentreprises pourrait étre étudié lors de la prochaine mini-table ronde sur les
coentreprises.

A court terme, de nombreux acteurs souhaiteront peut-étre utiliser les plates-formes d’ échanges
interentreprises pour renforcer leur avantage d'acheteur ou de vendeur. Cependant, a long terme, leur
participation sera probablement davantage motivée par la possibilité de réduire leurs colts
d'approvisionnement, en partie en normalisant le processus et en répartissant certains co(ts fixes sur un
volume d'activité plus important. Les entreprises pourraient également économiser du temps et de I'argent
en se servant des plates-formes d’' échanges interentreprises pour relier leurs fonctions de technologies de
I'information a celles d'autres entreprises apparentées et simultanément sous-traiter la création et la
maintenance du logiciel nécessaire. Selon les modalités choisies, les gains d'efficacité réalisés pourraient
étre ou non neutralisés par les effets négatifs d'une réduction de la concurrence découlant de |'augmentation
des codts de transfert.

Il est possible que les effets de réseau amplifient fortement I'importance d'une |égére avance en
termes de part de marché dans les réseaux interentreprises et entreprises-consommateurs, sans que cela ne
devienne toutefois critique du point de vue de la concurrence tant que les colits de transfert seront bas, ou
gu'il sera effectivement possible d'ére membre de plusieurs réseaux. En revanche, il est a prévoir que les
propriétaires des réseaux sefforceront de faire augmenter ces colts en ayant recours par exemple a des
programmes de fidélisation, des interfaces et des mécanismes transactionnels brevetés (comme la
techniqgue de commande "a clic unique’ d'’Amazone, trés commode, qui enregistre de fagcon sécurisée
I'information de facturation et d'expédition) ; en utilisant des normes propriétaires ; et le recours a des
logicidls de filtrage collectif>. Ce dernier moyen est particuliérement intéressant car il souléve des
guestions alafois en ce qui concerne la protection de la vie privée et la concurrence.

321  Sujets possibles de discussion

1. Quelles mesures, y compris |'établissement de normes propriétaires, ou d'autres mesures
susceptibles de réduire l'interopérabilité, sont prises dans les réseaux de commerce
électronique en vue de renforcer les effets de réseaux et les avantages des premiers engageés,
et ainsi créer et/ou renforcer une position dominante ? Quels sont les arguments invoqués
pour et contre une intervention des autorités responsables de la concurrence pour faire échec
a ces dtratégies? Disposez-vous des instruments juridiques permettant ce genre
d'intervention, ou votre agence est-elle plus ou moins dans |'impossibilité d'agir tant qu'une
position dominante ou une situation analogue ne sest pas concrétisée ?
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2. Les agences chargées de la concurrence devraient-elles tenter dinfluencer I'étendue de la
protection assurée par les DPl en ce qui concerne le commerce éectronique? Dans
I'affirmative, dans quel cas cette intervention semble le plus justifié et quelle forme lui
donnez-vous ?

3. Dans quelle mesure les plates-formes d’ échanges interentreprises sont-€lles fondées a insister
sur I exclusivité des transactions afin de se protéger contre les profiteurs ? Comment I'analyse
de ce type d'exclusivité du point de vue de la concurrence évolue-t-elle, le cas échéant,
lorsque seuls les principaux participants a une plate-forme interentreprises peuvent en étre
propriétaires ?

4. Dans quelles circonstances les plates-formes d’ échanges interentreprises qui appartiennent a
leurs principaux membres ou qui sont sous le contrdle de ces derniers peuvent-elles servir a
exclure ou a désavantager des vendeurs ou acheteurs concurrents ? Est-ce que ce type de
participation ou de contrble est néanmoins souhaitable pour tirer parti dimportantes
économies d'échelle et de gamme ? Dans quelle mesure ces économies se limitent-elles a la
phase de démarrage ? Si la participation ou le contréle des participants pose des problémes du
point de vue de la concurrence, les agences compétentes peuvent-elles et doivent-elles agir
pour rompre ces liens ? Ou bien doivent-elles imposer une gestion indépendante de la plate-
forme, par un tiers, ou exiger que la structure du capital ou le contrdle soient répartis entre les
participants grosso modo en fonction de leurs volumes de transactions respectifs ? Devraient-
elles plutdt axer davantage leur action sur une interdiction des pratiques anticoncurrentielles
(C'est-a-dire intervenir dans les modalités de supervision de I'acces), en souhaitant qu'au nom
de l'intérét bien compris de tous, I'influence dominante (participation/contréle) des
principaux membres de la plate-forme d’ échanges se diluera a long terme ? [L'évocation de
I'intérét bien compris est fondée sur la présomption selon laguelle les acheteurs et les
vendeurs seront davantage enclins a étre clients d'une plate-forme d’ échanges interentreprises
indépendante plutét que d'une autre qui serait dominée par un petit nombre de participants
(surtout si ceux-ci sont concentrés d'un seul c6té du marché).]

5. Bon nombre de plates-formes interentreprises et de cyberdétaillants, sinon la plupart,
semblent étre déficitaires. Cette Situation at-elle donné lieu a des plaintes pour fixation de
prix d’éviction, et dans I'affirmative, des poursuites ont-elles éé engagées ? Lorsquil y aeu
fixation de prix d'éviction, les faits ont-ils é&é particulierement difficiles a prouver ?

3.3 De plus grandes possibilités d'effets coordonnés (collusion explicite et tacite, et parallélisne
des comportements en situation d' oligopole)

La baisse des colts et I'accél ération des communications constituent une arme a doubl e tranchant.
En théorie, elles permettent aux acheteurs d'ére mieux informés sur les choix qui soffrent & eux, surtout si
les avantages de I'Internet sont combinés avec des moteurs de recherche et de comparaison éectronique
(assistant d'achat). Dans le méme temps, ces évolutions rendent les marchés considérablement plus
transparents, et comme cela a dg§a été noté, risquent de favoriser la différenciation des prix. En résumé, le
commerce éectronique pourrait induire un accroissement des possibilités d'effets coordonnés car il offre
aux vendeurs de meilleurs moyens de détecter et de punir les "tricheurs'. Dans la plupart des marchés,
surtout en ce qui concerne les transactions entreprises-consommateurs, les vendeurs seront capables de
réagir aux variations de prix beaucoup plus rapidement que les acheteurs. Des changements de prix
fréquents pourraient étre utilisés pour faire illusion, bien que les prix soient effectivement offerts aux
acheteurs, ne serait-ce que brievement. Le commerce éectronique peut également directement faciliter la
conclusion d'accords ou tout au moins faciliter la compréhension mutuelle dans le cadre de "sdons de
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discussion" dont sont déja dotées certaines plates-formes d' échanges interentreprises. Si ces salons sont
habilement concus, il pourrait ére trés difficile pour les autorités de la concurrence de les surveiller ou
d'enquéter sur leur fonctionnement.

Ce n'est pas seulement en accroissant la transparence des prix et d'autres conditions de vente que
le commerce éectronique pourrait favoriser diverses formes de collusion. Les plates-formes
interentreprises pourraient en effet permettre aux entreprises de suivre plus facilement I'évolution des colts
de leurs concurrents, aing que leur niveau de production effective et prévue. Une conception appropriée
permettrait de réduire ces risques en limitant ce que les participants seraient en mesure d'apprendre les uns
des autres et les moments dans le temps ou ils pourraient recevoir ce genre dinformations. Les risques
seront toutefois particulierement éevés dans le cas des plates-formes contrdlées uniquement par les
vendeurs ou |es acheteurs.

Enfin, lorsque les plates-formes interentreprises sont contrdlées par les acteurs du marché, la
nécessité d'ére en interaction dans le fonctionnement des plates-formes améliorera les possibilités de
coopération pluslarge.

3.31  SQujetspossibles de discussion

1. Dans quelles circonstances, le cas échéant, les plates-formes d'échanges interentreprises et
entreprises-consommateurs devraient-elles étre soumises a des restrictions pour réduire les
risques qu'elles accroissent les possibilités d'effets coordonnés ?

2. Quels avantages et inconvénients y at-il a tenter de réduire les effets coordonnés du
commerce éectronique par I'une ou plusieurs des mesures suivantes : imposer une gestion
indépendante par un tiers pour les plates-formes qui sont la propriété des participants ; limiter
dans le temps la participation au capita des plates-formes interentreprises ; supprimer les
salons de discussion ; restreindre ou interdire d'une autre fagon I'échange direct
d'informations a l'intérieur des groupes d'acheteurs ou de vendeurs, mettre en place des
cloisons étanches pour empécher les participants de se renseigner en temps opportun sur les
activités les uns des autres.
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NOTES

OFTEL/OFT (2000, para. 1.5).

Tant que la valeur d'un réseau est proportionnelle a sataille, la valeur de I'interconnexion avec I'ensemble
des abonnés de chague réseau est grosso modo égale, méme sil sagit de réseaux de tailles trés différentes.
Cependant, les petits comme les grands propriétaires de réseaux aimeraient avoir la possibilité de
sapproprier I'ensemble de la valeur de I'interconnexion, plutét que seulement une part proportionnelle.
Selon Varian (1999, page 8), "lamenace de ne pas assurer d'interconnexion peut &re trés utile, car elle peut
servir ainciter alafusion ou au rachat d'un autre réseau”.

La fusion WorldCom/MCI fournit un bon exemple de I'utilisation de I'examen d'un projet de fusion pour
éviter que ne s forment entre les fournisseurs de dorsale un différentiel de dépendance qui risquerait de
porter atteinte ala concurrence. Voir Robinson (1999, page 8).

Valentine (2000, n° 4) note ains que : La technologie des témoins de connexion permet au serveur d'un
site Web de placer de I'information sur les vigtes qu'un consommateur effectue sur le site sur |'ordinateur
de ce dernier sous forme de fichier-texte lisible uniquement par |e serveur du site Web concerné. Le témoin
attribue a I'ordinateur de chaque consommateur un identificateur unique qui permet de reconnditre le
consommateur lors de visites ultérieures.

Smith, Bailey et Brynjolfsson (1999, page 14, référence omise) donne I'explication suivante : Les logiciels
de filtrage collectif comparent les habitudes d'achat d'un client [avec celles] d'autres clients partageant les
mémes godts, pour formuler des recommandations personnalisées en fonction des godits du client déduits
de la comparaison. Contrairement a la plupart des renseignements utilisés pour évaluer des biens
homogeénes, les recommandations personnalisées correspondent spécifiquement au client et se précisent a
mesure que progresse |'interaction du client avec le systéme. Par conséquent, dans les systémes actuels
appartenant aux détaillants, les clients pourraient faire face a un co(it de transfert égal ala diminution de la
valeur des recommandations lorsqu'ils changent de détaillant. Si les données relatives aux godts d'un client
étaient en possession de ce dernier et pouvaient étre transportées d'un site al'autre, les colts de transfert en
seraient d'autant diminués.
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AUSTRALIA

1. I ntroduction

Electronic commerce has the potential to enhance competition in many industries. The
development of B2C websites offering online shopping facilities may generate new entrants into existing
markets (from both domestic and international sources). Further, the potential reforms to supply chain
management made possible through the devel opment of B2B exchanges may enable businesses to compete
more effectively in domestic and international markets.

However, a number of competition issues may emerge, especidly if the current trend towards
participant-owned B2B exchanges continues — particularly if regional exchanges develop in smal
economies such as Australia.

Given that e-commerce is still a developing area, the following views are necessarily of a
preliminary nature. Australia welcomes this process as an opportunity to share views and enhance
understanding of potential issues.

2. Key Issues

The Secretariat’ s paper raises a wide range of issues, covering both specific competition issues
arising in the conduct of e-commerce transactions, as well as the impact e-commerce may have on the
anaysis of competitive structures of traditional markets. Inthe Australian context, the key issues appear to
be:

—  Whether the competitive impact of B2B exchanges will be greater within a small economy
such as Australia. As Australian industry is aready relatively concentrated by international
standards, there may be greater potential for concentrated buying or selling groups to develop
through B2B exchanges. This may encourage collusion between participants, raise barriers to
entry and enable participants to exert market power against trading partners (particularly on
smaller, fragmented suppliers or buyers). The creation of market power may be more likely
to be an issue in assessing indirect supply hubs within Australia than in larger jurisdictions.
This s because the small size of the Australian economy may not afford opportunities for the
diversity of exchanges for indirect goods and services which would be expected to develop in
larger economies.

— Whether such ‘“’small economy’* effects will be mitigated by the potentia for Australian
businesses to participate as buyers or sdlersin international exchanges.

— Monitoring changes in the nature and size of B2B exchanges over time, and to see if
exchanges become more concentrated over time due to network effects.

— Dealing with issues of jurisdictional overlap when cross-border e-commerceis at issue.
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— Theimpact of B2B and B2C operations on traditional markets and whether there is potential
for anti-competitive behaviour to stymie competitive growth.

3. Electronic Commercein Australia

While Austrdia is currently one of the leading countries in terms of Internet usage, only
0.4 percent of Australian retail sales are transacted over the Internet and no measures are currently
available quantifying the level of B2B activity in Australia. Approximately 43 percent of Australian adults
used the Internet in the year ended February 2000, placing Australia behind only Norway, the United
States, Iceland and Sweden. It was anticipated that approximately 36 percent of households would be
online by February 2000 and 37 percent of al businesses are connected to the Internet.

Survey information indicates that security issues are the greatest concern of both customers and
businesses in engaging in e-commerce. *

The national competition enforcement and regulatory agency — the Australian Competition and
Consumer Commission (ACCC) - has not made many determinations in relation to competition issues
arising from the transactional e-commerce sector (athough it is handling increasing numbers of consumer
protection and e-commerce infrastructure issues which are beyond the scope of this paper). In recent
months the ACCC has noted a growing number of proposalsto establish participant-owned B2B exchanges
within Australia, and to participate in offshore exchanges. The ACCC is still in the process of developing
its understanding of these arrangements before forming any views on such proposals. Two significant
examples of B2B and B2C arrangements that have been proposed.

31 Airline Ticketing B2B and B2C Joint Venture

A number of airlines have proposed the establishment of ajoint venture which will operate a B2B
site to link airline ticket inventory and other services such as car hire and hotel reservation to one
electronic exchange. This site will be linked to a B2C site owned by the joint venturers, but will also be
available to travel agents and others wishing to establish a competing B2C. The airlines will provide
independently priced products to the venture.

32 B2B Indirect Supplies Exchange

A number of maor Australian businesses have formed an alliance, corProcure, to operate a B2B
exchange for the procurement of indirect goods and services. The owners are not direct competitors and
include both buyers and sellers of indirect products. The proposal envisages that both suppliers and buyers
may use other procurement channels if they wish to do so.

4. Infrastructure Related to Electronic Commerce

Since the focus of the discussion is to be on ‘transaction e-commerce’ issues no comment will be
made on infrastructure issues in this contribution. Nevertheless, it is recognised that infrastructure issues
are relevant to the potential for development of transaction e-commerce, the competitive structure and the
conduct of e-commerce industry participants.
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4.1. Market Definition, Price Discrimination and Predation

411  Issuel: What arethe important factors determining whether or not e-commerce and traditional
outlets (mainly wholesalers and retailers) are in the same market?

Given that e-commerce is still in the early stages of development, the ACCC’s approach to date
has been to assess this question on a case-by-case basis.

The ACCC may be expected to utilise the ‘small but significant and non-transitory increase in
price (SSNIP) test® to assess whether online businesses are in the same market as traditional outlets. In
determining whether a SSNIP from a hypothetical monopolist traditional outlet would result in significant
customer swing towards online distribution channels, key underlying considerations will include consumer
confidence in relation to privacy and security issues, the comparative cost structures of online businesses
against traditional outlets, and access to infrastructure within Australia.

Industry-specific issues also need to be assessed, including:
— Demand preferences to purchase particular types of goods through traditional outlets.

— Access to suppliers and inventory, and consideration of the impact of vertically integrated
distribution chains on the potentia for independent online competitors to enter a market.

— Dedivery costs, including whether import costs may fal as a result of the potentid
development of global logistics capabilities.

The presence of e-commerce competitors may aso impact upon the methodology used to
determine markets. Supply side substitution may become a more prominent characteristic of retail
markets, as online environments may add different types of products more efficiently than physical outlets.
Greater levels of price and product differentiation will need to be dealt with in applying the SSNIP test.

Also, benchmark competition analysis may become more relevant, because athough actua
online sales may not be large, the greater amount of information available to consumers may increase
ability to benchmark prices. Nevertheless, it remains to be seen to what extent prices posted on Internet
sites will impact upon prices offered by traditiona outlets. For example, within Australia, the ACCC has
observed in the recent case of the entry of Impulse Airlinesinto maor domestic routes that the advertisng
of alimited number of highly discounted airfares on Impulse's own website had a direct impact on prices
offered by other airlines— but only, it appears at this stage, on tickets sold over the Internet.

412 Issue 2: Snce the Internet knows no boundaries, one might expect that e-commerce has or will
considerably increase the size of geographic markets with subsequent benefits to competition. To
what extent is this natural tendency being restricted because of various regulatory barriers,
including regulations preserving inefficient delivery systems (both in telecommunications and in
physical delivery)?

The view is supported that e-commerce outlets have the potential ability to overcome some of the
issues of geographic isolation — particularly in substantially lowering the costs involved in identification of
potential trading partners, relationship-building, transaction negotiation and logigtics management.
However, physica delivery costs may continue to form barriers to entry to some Australian markets. This
may vary on a case-by-case basis.
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4.1.3 Issue 3: Some studies have shown that price dispersion in B2C, even for roughly homogeneous
goods, is equal to or greater than in traditional distribution. This seems odd given that e
commerce is supposed to reduce search and comparison costs. Why is a significant degree of
price dispersion sometimes found in e-commerce and does it indicate a lack of competition? If
so, what can or should competition agencies do about it?

Australian competition laws do not prohibit price dispersion, or price discrimination as such,
except in relation to specific infrastructure services which are subject to an access regime. In other cases,
price dispersion will only be prohibited if the conduct is carried out by a person who has market power,
and has taken advantage of that market power (to engage in price discrimination) for the purpose of
prevengi ng or hindering competition in a market —i.e. predatory pricing by a firm that has existing market
power.

The ability of firms to charge different prices to different customers, and prices different from
other on-line or traditional competitors may be enhanced in online environments. This could be due to a
range of factors, including greater scope for product and service differentiation in on-line environments,
and higher search costsinvolved in ‘surfing’ the Internet than initially anticipated.

Such behaviour is unlikely to justify a regulatory response unless it arises due to the misuse of
market power. In the absence of such conditions, the ability to price discriminate is likely to be pro-
competitive, and reflective of the ability of online service providers to tailor offers to the individua tastes
and requirements of customers and accordingly may increase rather than restrict output.

There have not yet been any cases in Australia where significant market power concerns or
predatory pricing have been raised in relation to the conduct of online services. Potential issues which may
need to be considered in determining whether some B2C operations could acquire market power may
include:

— whether established ‘brands’ in old economy businesses will have a significant competitive
advantage over ‘pure plays' in online ventures because of established trust relationships with
customers, ability to provide recourse to physical outlets and potentially lower search costs
associated with recognised brand names;

— the effectiveness of ‘infomediaries’ to perform low cost search and price comparison services
for consumers and provide trust/security assurance for customers dealing with new or
unknown brands (including whether consumers will trust the infomediary itself);

— whether proprietary rights may subsist in key technology components (for example, the ‘one
click’ debate) or particular e-commerce standards,

— whether traditional outletswill still constrain pricing of online services.

414 Issue 4: Why might less well known brands or generic goods likely be better or poorer
substitutes for well-known brandsin B2C? Why might B2C sellers have more or less negotiating
power over suppliersthan their bricks and mortar cousins?

While having no concluded view on these issues, the following preliminary comments are made:
—  Waél-known brands may have a competitive advantage in the online world as a brand name
search is an effective technique used to locate sites. However, online operators which do not
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have the advantage of a brand name to attract consumers to their site may employ other
techniques such as positioning their site on search engines, effective utilisation of metatags
and keywords on their websites, and building their own brand name to overcome such
difficulties.

Branded products may aso be more acceptable to online consumers as the use of a known
brand may lend an air of credibility to awebsite.

Nevertheless, in particular industries, B2C's appear to be developing ‘niche’ markets (for
example, last minute cheap airfares). In these areas, lower priced less well known or generic
goods may have a competitive advantage over more expensive, branded products.

Relative negotiating power between B2C and bricks and mortar competitors will depend on
the level of consumer acceptance of B2C sites and will need to be assessed on a case-by-case
basis.

Issue 5: If price discrimination is being used anti-competitively, why might one expect it to be
easier or harder to apply competition law against it in e-commerce compared with traditional
markets?

While there have been no cases in Augtraia of anti-competitive pricing policies in B2C or B2B
operations, the following preliminary comments are offered:

The relative ease of communication across the Internet may provide greater transparency in
transactions, and therefore make anti-competitive practices easier to detect.

However, as discussed previously, it appears that the sheer volume of information available
over the Internet may increase search costs (for both complainants and competition
authorities seeking to compare price offers), which may create new challenges in detecting
anti-competitive price discrimination.

In B2B operations, where network externalities and regiona issues may limit the number of
competing ‘hubs’, transparency of exchanges may be an issue for users. Ingtances of anti-
competitive behaviour by particular participants or owners may be more difficult to detect
due to the geographic disparity between users, and the lack of competing hubs to form a
benchmark for comparison.

Investigation of on-line anti-competitive pricing may require new investigative and evidence
gathering skills to be developed to deal with issues such as retrieval and analysis of
information held in electronic format.

Issue 6: Aretraditional distributors using anti-competitive means to protect themselves against
e-commerce rivals? If so, what special difficulties, if any, have been encountered in bringing
competition law to bear against such practices?

In relation to the delivery of telecommunications services, the ACCC has received a growing
number of complaints concerning the conduct of existing network operators and retailers against new
entrant Internet Service Providers (ISPs). These matters are dedlt with under industry-specific
telecommunications access and competition laws.
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In other areas of e-commerce this has not yet been a substantive issue, however the ACCC takes
the view that as the e-commerce sector continues to grow, competition issues may arise including:

- Exclusive dealing arrangements or Most Favoured Nation (MFN) clauses between traditional
distributors and suppliers to constrain entry of e-commerce competitors. This issue is more
likely to arise in markets where there are a smal number of participants and existing
ownership links between suppliers and distributors.

— Exclusive territoria licences may be used to restrict the ability of suppliers or new
e-commerce participants to establish online distribution outlets in competition with existing
distributors.

- Primary boycott activity against suppliers who deal with e-commerce competitors.

— Establishment of ‘closed B2B exchanges and joint B2C operations between traditiona
distributors, which could be used to tie suppliers to traditiona distributors' e-commerce sites.

These issues will need to be assessed on a case-by-case basis to determine whether the national
competition statute, the Trade Practices Act 1974, has been contravened. Where such activities occur on a
global scale, jurisdictional issues are likely to be complex.

4.1.7 Issue 7: Have there been many instances of suppliers using both traditional distributors but
simultaneously employing B2C and B2B exchanges in which they have an ownership interest?
From the competition policy point of view, what new wrinkles, if any, does e-commerce introduce
into such tapered vertical integration?

A number of suppliers have expressed interest in participating in the ownership of B2C and B2B
operations, particularly in relation to arline ticketing and indirect supply procurement hubs. These
proposals are till in the early stages of development and the ACCC has not as yet formed a view on the
competitive effects of such ventures. Such proposas appear to envisage buyers and sellers on B2B
exchanges continuing to use other procurement channels and supplying other B2C operations.

- Asinany industry, suppliers with vertical links into other areas (in this case B2B and/or B2C
operations) may have an economic incentive to discriminate against traditional distributors or
on-line competitors. This may occur, for example, through refusals to deal, allocation of
exclusive inventory to its own operations, or the implementation of Most Favoured Nation
(MFN) clauses.

— Thereisarisk that a supplier will gain access to commercialy sensitive information about its
competitors.

— Suppliers may use supply policies to control the potential for traditional and e-commerce
distribution outlets to compete on a full range of productsin order to prevent the heavy price
discounting that can occur when a new distribution channel develops. This may result in e-
commerce becoming a complementary rather than competitive outlet.

- However, supplier involvement in e-commerce initiatives may also have competitive
benefits, particularly if such ventures are considered ‘too risky’ to proceed without the
guaranteed throughput of a particular supplier.
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Such issues may need to be assessed on a case-by-case basis, and are more likely to arise where a
supplier has a significant degree of market power.

4.1.8 Issue 8: Producers sometimes share the costs of distributor web-sites and thereby obtain some
control over distributors prices. In addition, e-commerce outlets potentially compete with
sellers located anywhere in the world. How, if at all, do these phenomena create a potential for
laws against resale price maintenance and price discrimination to be applied differently in e-
commerce compared to traditional markets? Has this potential actually materialised in your
jurisdiction? If so, has competition law itself produced a competitive distortion, and if so, what
steps should be taken to eliminate that possibility?

Resdle price maintenance (RPM) is prohibited and courts have applied significant penalties for
contraventions.® However, the ACCC may authorise RPM conduct where it is satisfied that in al the
circumstances the conduct is likely to result in such a benefit to the public that it should be alowed.® Itis
open to the ACCC to grant authorisation, where appropriate, to reduce the likelihood of competitive
distortions that might otherwise arise from the application of the prohibition on RPM to e-commerce
outlets.

As discussed above, Austraia's competition law only prohibits price discrimination in certain
circumstances. Accordingly, if an e-commerce outlet were to price discriminate between different
jurisdictions on the basis of local market conditions (possibly cross subsidising prices in one region from
profits in another), this would only be likely to raise issues under Australian law if the conduct constitutes
amisuse of market power.

4.2 Network Dominance

421 Issue 1: What steps, including proprietary standard setting and other measures that might
reduce interoperability, are being taken by e-commerce networks to increase the potential of
network effects and first mover advantages to create and/or strengthen dominant positions?
What are the arguments for and against competition offices taking action against such
strategies? Do you have the legal tools to take such actions or is your agency basically
powerless until after a dominant position, or something anal ogous, has been created?

No B2B proposals have been examined in such detail to identify whether such issues are arising
in practice. The adoption of business models which limit interoperability in order to achieve the benefits
of network effects may have some public benefits in terms of increasing the attractiveness and viability of
exchanges. However, in some circumstances this may lead to the creation of dominant positions, or reduce
the potential number of competing exchanges. It is possible that the ACCC may take into consideration
whether proprietary standards and restrictions on interoperability are likely to lead to the creation of market
power in assessing whether a proposed arrangement or joint venture to create an exchange may result in a
substantial lessening of competition in a market and therefore contravention of s 45 of the Trade Practices
Act.
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422 Issue 2: Should competition agencies seek to influence the breadth of IPR protection being
granted in relation to e-commerce? If yes, where does such intervention appear to be most
warranted and how do you go about doing it?

While Australian law provides greater protection to holders of IP rights against the operation of
competition laws than to other persons’, this exemption for IP rights under the Trade Practices Act is
currently under review. The ACCC has submitted to the review that IP rights do not warrant an exemption
because if 1P was made fully subject to the Trade Practices Act, the normal authorisation and notification
procedures would enable the public benefits and detriments of arrangements to be assessed on a case-by-
case basis. The ACCC considers that under these procedures, a proper balance could be struck between
rewarding innovation and protecting the competitiveness of markets. In the context of e-commerce
transactions, adopting either too wide or too narrow an approach to IP protection would have critica
implications for the devel opment of a competitive infrastructure and transactional e-commerce industry.

423 Issue 3: To what extent can B2B exchanges justifiably insist on exclusive dealing in order to
protect themselves against freeriding? How does the competition analysis of such exclusive
dealing change, if at all, when ownership of a B2B exchange is restricted to its major
participants?

Under the Trade Practices Act, exclusive dealing arrangements® will only be prohibited in limited
situations’. Generally, such arrangements will only be prohibited if they are likely to result in such a
degree of foreclosure of a particular market that it will result in a substantial lessening of competition in
that or another market. Also, such an arrangement may be prohibited if it congtitutes the misuse of market
power for the purpose of deterring or preventing competition (i.e. if a supplier has used its market power to
require a buyer to enter into an arrangement to buy exclusively through a particular hub which is closed to
potential competitors of that supplier).’

If a group of competitors agree not to accept goods or services unless the supplier puts those
goods and services through a nominated exchange, this could be considered under the primary boycott or
third line forcing provisions.™

Many exclusive dealing arrangements will not fall into these categories, and in fact may be
considered to be part of healthy competition between B2B exchanges to attract buyers and sdllers. It may
be that exchanges are developed as ‘closed’ models in order to achieve critical mass, and gradually opened
up to increase usage once the exchange is established.

Where competition issues arise, the arrangement may still be permitted under the Trade Practices
Act if the parties obtain authorisation from the ACCC. Authorisation may be granted if the ACCC is
satisfied that such a restraint on competition is necessary and not excessive in protecting them from
freeriding, and the net public benefits of alowing such protection outweigh the competitive detriment.

If the ownership of a B2B exchange is restricted to its mgor participants, there may be a greater
likelihood of competition issues arising, as such owners have greater incentives to use exclusive
arrangements to ‘lock out’ competitors. Participant-owned exchanges may be less likely to ‘open’ their
exchange to attract more customers once critical massis achieved, and are more likely to be able to sustain
exclusive arrangements over time due to the benefits they obtain in their primary markets from engaging in
such conduct. Nevertheless, if the owners do not have significant market share, it is unlikely that exclusive
dedling arrangements will have a large impact on competition, and are unlikely to be commercialy
sustainable.
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424 Issue 4. Under what circumstances might B2B exchanges owned or controlled by their major
participants be used to exclude or disadvantage rival sellers or buyers? etc.

The likelihood of owners of B2B exchanges discriminating against or excluding rivals (buyers or
sellers) will depend largely on weighing up the potential costs of exclusion or discrimination (in terms of
loss of exchange revenues) against the potential gains in other markets. The fewer available substitutes,
the greater the gains to owners in participating in such conduct. Issues which may be taken into account
include:

— The strategic significance of the goods and services distributed via the exchange.

— Competitiveness of traditiona distribution channels (in particular, taking into account the
efficiency gains associated with paperless transactions in a specific industry) to support
rivals.

— Degree of ‘buyer/seller stickiness' and critical mass necessary to operate an exchange. That
is, if a large proportion of buyers or sellers in a market are committed to a particular
exchange through ownership participation, and/or critical mass is high it becomes more
difficult for a competing exchange to attract sufficient throughput to offer viable aternatives
torivals.

— Structure of ownership, taking into consideration potential counter-balancing interests which
may arise if the ownership structure includes both buyers and sellers.

— Towhat extent the rules of an exchange are transparent and guard against discrimination.

Nevertheless, there may be some benefits in participant ownership in a B2B exchange, as this
may provide a guarantee of volume necessary to attract investment and achieve economies of scope and
scale.

At the sametime, in a comparatively small economy such as Australia, this may result in amore
concentrated market structure developing with a small number of participant-owned exchanges in each
industry sector. Accordingly, the ACCC is particularly interested in discussing the issue of what critical
mass is necessary for the viability of an exchange, and whether restrictive measures considered necessary
to guarantee throughput in start up phases could be removed once an exchange is established.

In principle, while recognising the difficulties in determining the competitive implications of
B2B exchanges, the ACCC believes that it is preferable to find structural solutions to these issues, rather
than rely on the operation of anti-competitive conduct rules as and when complaints arise.

425 Issue 5: Many, if not most, B2B exchanges and B2C retailers appear to be losing money. Has
this resulted in complaints of predatory pricing and, if so, were prosecutions launched? Where
there have been predatory pricing cases, was it particularly difficult to prove that predation was
occurring?

Predatory pricing does not yet appear to have arisen to a significant extent in Australia.
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4.3

43.1

Enhanced Opportunitiesfor Co-ordinated Effects

Issue 1: Under what circumstances, if any, should restrictions be placed on B2B and B2C
exchanges to reduce the chances they will be associated with a higher incidence of co-ordinated
effects?

Restrictions are more likely to be appropriate where the underlying market characteristics

indicate that there is an economic incentive for parties to engage in co-ordinated conduct and there is a
substantial risk of competitive harm.

4.3.2

Thisis morelikely to occur when:

— Participants/owners are direct competitors in end product markets and have a significant
combined market share in those markets (i.e. vertical exchanges).

— Participants/owners are significant buyers in input markets with significant combined buyer
power.

— Goods and services exchanged via an exchange are of strategic significance, are not readily
substitutable with other products, and/or involve asignificant proportion of input costs.

— There is no independent management to handle data flow and administer confidentiality
policies.

— The exchange involves express collective buying or seling rather than independent
negotiations or auction mechanisms. Although auction rules would ill need to be assessed
to identify if thereis any potential for ‘ manipulation of bids'.

— Alternative distribution channels are not available, or are not price competitive (this reduces
the ability for partiesto ‘break out’ of a collusive arrangement).

Issue 2 What are the pros and cons of seeking to reduce any e-commerce enhanced co-
ordinated effects by applying any or all of the following measures: requiring independent third
party management for participant owned exchanges, putting a time limit on participant
ownership of B2B exchanges; suppressing chat rooms; otherwise restricting or forbidding direct
information exchange within the buyer or seller groups; and erecting Chinese walls to prevent
participants learning in a timely fashion about each other’s activities.

The following initial reactions are given regarding the measures suggested above:

— Independent Third Party Management may alleviate a number of concerns, but the
effectiveness of such a measure is ultimately determined by the degree of independence of
management, and its ability to ensure that owners, including participant-appointed Directors,
are not in a position to exchange sensitive information.

— Putting a time limit on participant ownership may limit co-ordinated conduct in the future,

whilst alowing sufficient commitment from participants in the early stages of the
development of an exchange to support initial capital investment. However, in practice it
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may be difficult to agree on an appropriate time limit on participant ownership and to find
new investors at that time.

Suppressing chatrooms may reduce the attractiveness of exchanges, and where the incentives
of owners are to co-ordinate behaviour, other channels of communication may aready be

available — for example signalling through auctions, board meetings etc.

Otherwise restricting flows of information or erecting chinese walls are only effective aslong
as the parties adhere to the rules, and they can be adequately monitored to ensure compliance.
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NOTES
1 The National Office for the Information Economy, The Current Sate of Play — July 2000.
2. See ACCC Merger Guiddines, June 1999 p 31.
3. ‘Qantas and Ansett act on Impulse’ The Australian Financial Review, 7 August 2000, p 3.
4, Section 46 of the Trade Practices Act 1974.
5. For example, a penaty of $A500 000 was imposed on a bread manufacturer for contravening the

prohibition on resale price maintenance: ACCC v Australian Safeway Stores Pty Ltd (1997) 145 ALR 36.
The maximum penalty for each offence by a corporation is $A 10 million.

6. See s88(8A) and s 90(8) of the Trade Practices Act 1974.

7. In particular, s 51(3) of the Trade Practices Act exempts conditions of licenses and assignments of
intellectual property from the operation of s 45 (agreements that substantialy lessen competition), s 47
(exclusive dealing) and s 50 (mergers that substantialy lessen competition) to the extent that they relate to
the subject matter of the relevant intellectual property.

8. See s47 of the Trade Practices Act 1974.

9. Third line forcing is prohibited per se, but may be notified or authorised.
10. See Ss45 and 46 of the Trade Practices Act 1974.

11. See Ss4D and 47 of the Trade Practices Act 1974.
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CANADA

1. I ntroduction

The subject of this roundtable is, indeed, timely. We see every day and through every medium
the impact of e-commerce on the "traditional” marketplace. In many ways, it has the potential to supplant -
- certainly to supplement -- traditional approaches to conducting business, whether it's with other
businesses or with consumers. But this is also a “brave new world” where not only the landscape is
shifting but, indeed, the content and context in which people communicate and trade with each other are
changing through individua’ s intervention.

For many businesses -- both new and established -- this is an exciting time, with great potential
for new and innovative approaches. But, as with al new approaches, this potential may not see full
fruition if businesses are unsure of what is, and is not, permitted in cyberspace. Uncertainty as to the
application of a framework law such as Canadas Competition Act may lead to missed business
opportunities and less-than-efficient market outcomes.

Accordingly, it is incumbent on competition authorities to commence to meet this challenge by,
a minimum, endeavouring to understand the nature of cyberspace -- how it can work so as to preserve and
enhance competition, but also how it may potentially be abused through anticompetitive conduct.

In applying the Competition Act, the work of the Competition Bureau is carried out with five
basic principlesin mind:*

- fairness,

predictability,

timeliness,

transparency, and

confidentiality.

In regards to e-commerce and competition policy, the principles of fairness, predictability,
timeliness and transparency are most immediately relevant. It isimportant that parties subject to alaw be
treated fairly by the agency that enforces and administers that law. Similar situations that arise under the
law must be dealt with in a consistent manner. Consistency in the application of the law -- providing
substantia information on how the law is enforced and administered -- will allow parties to accurately
predict the consequences of particular courses of action. Timeliness is important: matters must be dealt
with as expeditiously as possible, especially in the case of a law that deals principally with business
behaviour.
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Addressing the challenges raised by e-commerce vis-avis the application of competition laws
can appear daunting. Certainly there is a concern about "premature regulation”, given the tremendous
potential for good that e-commerce represents. But, to ensure that the vast mgjority of businesses are well-
positioned to take advantage of that potential, competition authorities must at least commence to master the
medium, even though they may not yet be in a position to come up with concrete views on "solutions" to
problems that may or may not arise. If we wait until problems become evident, it may by such a point be
too late to gart aong the road towards solutions.

Accordingly, it is the intention, through this note, to discuss the nature of e-commerce and
cyberspace and to raise possible competition policy issues for consderation pursuant to a four-point
framework. The framework helps to identify the competition issues most relevant to each particular
electronic marketplace, be it aBusiness to Consumer (B2C) or Business to Business (B2B) marketplace.

The framework is presented in Section I1. In Section 111 the framework in applied to a number of

iSsues.
2. The framework
21 Issue No. 1: Peculiarities of the Virtual World

Many competition issues will remain the same in the virtual marketplace; many improvements
will be seen in efficiencies, innovative business practices, and reduced costs. What, if anything, about the
electronic medium will warrant the attention of competition authorities?

2.2 Issue No. 2: Exacerbating a Competition Issue

What kinds of competition issues can be expected to be aggravated by the advent of technology,
the increase in speed of achange in the manner in which anti-competitive practices occur?

2.3 Issue No. 3: Detailing the enforcement and compliance scenarios

Where in cyberspace can competition authorities assist in diminishing competition concerns or
take action to halt anti-competitive practices? The Conformity Continuum adopted by Canada assists in
considering the options.

24 Issue No. 4: Machinery of the Continuum

What tools are available and which, if any, are missing or less effective in the virtual world that
will have an impact on the effectiveness of competition law enforcement? What, if anything, needs to be
done to improve the situation?

It is clear that rapid changes in technology and markets have been accompanied by considerable
media attention and marketing rhetoric that leads us to believe that electronic commerce, and the Internet,
are miraculous inventions, so proficient in creating afiercely competitive environment that it may never be
subject to manipulation through anti-competitive activities. As competition authorities, there is a need to
be able to see beyond whatever revolution in business models are being touted to what the real economic
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forces are behind these market changes and whether competition law, the enforcement tools and the
analytical framework of how markets work are adequate to the task.

As businesses find themselves in new circumstances, facing rapid change, they need to know
where they stand in terms of the competitive strategies to which they might turn in order to survive and
prosper in the electronic marketplace. When faced with the pressures of rapid change, some parties may
see competition laws as an impediment to what they view as legitimate business practices. Firms are
already requesting guidance with respect to what is permissible under competition laws, and agencies
should respond quickly to encourage legitimate conduct and to promote compliance with the law. The
framework will help identify what the competition issues are in cyberspace, such that the enforcement
agencies can effectively engage the business, academic and legal communitiesin adiaoguein order to;

come to common understanding of the nature of the el ectronic marketplace;

learn what forms of business conduct are permissible in it, and which are not;

promote new pro-competitive business arrangements; and

to foster compliance with the law.
3. Application of the Framework

31 What is peculiar about the virtual world that will challenge how competition laws and policy
are administered?

One very significant difference which appears to exist between traditional bricks and mortar
markets and cyberspace markets is that the latter are the product of the computer code. Computer code
(along with hardware, but it is mostly the computer code of software) creates the various spaces in
cyberspace and in so doing determines what is possible in those spaces. In electronic markets the code
defines and regulates® how these marketplaces will work.?

This kind of regulation differs from regulation by law or by markets. With the law, people have
the options of complying or facing the threat of punishment for non-compliance. In traditional markets,
incentives for behaviour of one kind or another are provided by price signas. In both cases, people have a
choice of how to respond to the regulatory restraints presented. In the case of cyberspace, because of its
defining nature, there are few ways to avoid the regulatory effects of the code. While the electronic
marketplace, like any computer environment, cannot exist without code, the code can increase or decrease
the competitiveness of an electronic marketplace. It is not difficult for an expert in the writing of code to
intentionally develop it to have anti-competitive consequences. Code can have an exclusonary,
disciplining or predatory effect by making it difficult to find, or denying access to, the business, products
or services of competitorsin the virtual world. It can eliminate a competitor’s advertising; it can exclude a
competitor from a bidding process; it can deny a competitor access to lower cost products and inputs; or it
can create a screen bias that reduces the ability of competitors to compete for customers on alevel playing
field.

Just as code can be written to have anti-competitive consequences, any code can be circumvented
through new technology and new code. New computer and communications technologies will enable the
writing of new innovative code that could totally redefine how these marketplaces will operate. This
mallesbility is an important feature that distinguishes e ectronic markets from traditional-tangible markets.
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The latter are characterised by parameters such as time and geography which cannot be altered. There are
few such parameters in eectronic marketplaces. In traditional markets competition law and policies are
often used to alter the existing “market structures’ or effect behavioural remedies within these parameters.
In cyberspace competition law and policies may need to address anti-competitive behaviour through
affecting the code that defines the el ectronic marketplace. This ability to apply competition law and policy
indirectly by regulating the code is an important difference between applying competition laws in
cyberspace and applying it in traditional markets. It is likely to prove to be a powerful instrument for
achieving conformity with the law and promoting pro-competitive market structures and conduct and
competition agencies will need to determine how best to deal with this new challenge.

Copyright, and how computer code can affect copyright protection over the Internet serves as a
further example of how code can alter the effectiveness of the law and illustrates the challenge cyberspace
presents to enforcement agencies.

Just as code can increase or decrease the competitiveness of an electronic marketplace, the code
that defines what can be done on the Internet can enhance or diminish the protection that intellectua
property receives beyond that which was intended by the drafters of the copyright laws. Copyright holders
are concerned that costless replication and distribution over the Internet undermines copyright laws. Code
that enables free copying of music from the Internet co-opts (takes over) copyright law. It upsets the
bal ance sought by that law (to weigh the private interests of creators to receive adequate compensation for
their works against that of the public interest to benefit from those works through their dissemination), too
much in favour of dissemination. Yet a technological solution in the form of new code that defines
“trusted systems’ that facilitates perfect control over the online use and distribution of copyrighted
material will soon be available. However, perfect control may underminefair use rights, tilting the balance
towards too much protection and again undermining the intent of the legislated copyright laws to then
favour the individual creator at the expense of the public interest.

What this example illustrates is that it will be difficult for competition agencies to ignore the
defining attributes of computer code if they are to effectively dea with the competition issues in
cyberspace. How code can aggravate anti-competitive conduct (Issue 2) and how competition law can
respond to the code to diminish competition concerns (Issue 3) are taken-up in the following subsections.

3.2 What kind of anti-competitive conduct is aggravated in this environment?

The technologies of cyberspace will create new kinds of anticompetitive activities and new and
innovative ways of engaging in traditional forms of anticompetitive behaviour.

Consumer scams - All kinds of new fraudulent business schemes are made possible by the
Internet. In part, thisis because it is fast and easy to set up a web site (as opposed to bricks and mortar
business); to set it up in ajurisdiction which is beyond the reach of the jurisdiction where the victims reside
and to shut it down, move or continue under a alternative name in another jurisdiction with a new web site.
Operators engaging in familiar forms of telemarketing fraud can be more difficult to apprehend and shut
down in the Internet environment, for much the same reasons.

Malicious code - Telnet is atechnology that can enable access to, and control of, computers for
illegitimate purposes. This could include:

— denia of service attacks which prevent consumers and customers from accessing a
competitor’s web site;
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— posting disinformation about a competitor on the Internet; and
— sending anonymous threatening e-mails.

New technologies enable these acts at little or no cost to the perpetrator and make it difficult to
identify those responsible.

A firm launching malicious code could potentially result in the firm acquiring, maintaining, or
exercising market power. This will be especialy true if it results in the eimination of one or more
vigorous and effective competitors. Such behaviour would likely fall under competition law provisions
directed at abusive conduct by dominant firms. The Internet is singularly fast with any effect being felt
immediately and with network effects enhancing the importance of first mover advantages in establishing
an installed based and enduring market power. Competition agencies may question the fundamental
underpinnings of competition policy and contemplate taking action in this electronic age, against firms
who do not, at the outset, possess the requisite market power. If the behaviour is designed to eliminate a
competitor and if the level of competition in the el ectronic marketplace can so quickly be affected, then the
significance of currently holding market power may not be relevant in cyberspace.

Conspiracy - Certain spaces of the Internet permit private communication or storage of sensitive
or incriminating information that is secure from government scrutiny. While competition agencies have
always faced the challenge of “smoke filled rooms’, technology could render it more difficult to find and
recover evidence in cyberspace. Thereis aneed to assess whether these technologies, if left unmastered or
unaccessible by enforcement agencies, could significantly diminish the effective enforcement of
conspiracy and price fixing provisions. The G-8 countries, anong others are currently considering the
issue of how to ensure continued lawful access to, and traceability of, evidence in view of the ability of
technology through the code, to render it, in many circumstances, impervious to computer forensic or
interception techniques.

Screen Bias - Screen bias became familiar when airlines used their proprietary computer
reservation system to place their own flight information a an advantage over competing flight information.
There are likely to be many ways of creating screen bias in electronic marketplaces and some, though quite
subtle in how they are executed, can have significant anti-competitive effects.

New agorithms in a preferred search engine could realign the relative positions of competing
firms. This potentially could be the result of a deliberate attempt to tilt the competitive field in favour of
certain competitors. Internet Portals are able to provide different contexts where the closeness of
competitors to one another can change the consumer’s impression of a particular competitor or group of
competitors that could have significant competitive consequences for these firms. One mouse click, one
level in a menu hierarchy, or a few seconds dower appearance time of web-pages, can be sufficient to
create screen bias. Or, once consumer patterns become revealed, a subtle change of context through a re-
writing of the code, could effectively eliminate a potential competitor from contention.

The significance of the concept of screen bias to competition agencies can only be understood in
the context of the ongoing changes in the architecture of the Internet and the recent rash of multimedia
mergers.

The Internet was created as an open architecture.* Open architecture means the owners of the
many telecommunications systems that make up the Internet have no control over the hits that flow
through their individual part of the system. The owners of the system can not dictate what Internet services
can be provided. No one has to ask permission of the owners to create, sell, or buy things across the
Internet. This open architecture was imposed by law and this fundamental feature has determined how
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markets have worked in cyberspace. It has alowed the users of the Internet to determine what kind of
services would be provided, and this has resulted in many innovations in publishing, content, and
applications for commercia, educationa and non-profit purposes. Those innovations were a main driver
of economic growth online.

New technologies of control could change this. Broadband infrastructures (pipes) are being built
that are not required to be open.® This will alow the owners of the pipes to transform the public and open
architecture into closed, proprietary systems. Being closed and proprietary offers the opportunity to tilt the
competitive environment. The integration of infrastructure, content and context under a single ownership
or through strategic alliances provides the motive.

Proprietary, integrated multi-media networks will have an incentive to become “dominant
portals’ on the Internet by tilting the entire Internet to their advantage. They may do this by relegating the
dia-up Net to second-class, narrow band service, with only the proprietary content receiving full
broadband capabilities. They may make it difficult to even find a portal outside the proprietary
environment to the wider Internet, with the result that most people hardly ever venture there.

The ability to discriminate among bits will increase the “stickiness” of dominant Internet portals.
Technology which provides the ability to discriminate among bits is, reportedly, well-advanced. Owners
of the pipes will be able to impede access to unaffiliated Web sites, while expediting delivery of
proprietary material.® Thiswould mark afundamental change to the architecture of the Internet.

Screen bias in an environment of closed, proprietary, broadband Internet will present a difficult
challenge to competition authorities. Does proprietary content owe its advantage to superior performance
or is it artificially maintained by screen bias? Is the screen bias necessary to bring forth the revenues
needed to underwrite the investments required for broadband Internet service?

4, How can a pro-active compliance effort by competition authorities eliminate or diminish
some of the potential competition issues

4.1 Conformity through education

The electronic marketplace is new. It has the potential to be the most competitive environment to
date. Since most businesses involved in an innovative and vibrant marketplace will wish to comply with
al relevant legidation, education often represents a fundamental manner of conveying the elements of
compliance. Publications, either in paper or electronic form, webcasts, videos and seminars can explain
the means of transacting electronic business without contravening competition legislation.

The regulatory environment influences competition. Competition authorities may also consider
their advocacy role, by providing advice on complementary issues to government departments or
regulatory agencies tasked with promoting a secure and competitive electronic marketplace or responsible
for the development, licensing or implementation of emerging technologies.

41.1 B2B marketplaces

A pro-active compliance effort is quite possible with regards to the evolving B2B marketplaces.
The consensus is that it may be premature to develop detailed guidelines for how B2B marketplaces are to
be constructed, particularly some of the larger ones which are still at the conceptual and early stage of
development, however a number of broad concepts suggest themselves, as follows:
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— who owns/manages the marketplace - whether it is owned/managed by one or more buyers or
sellers or by an independent third party;
- whether aB2B marketplace islinked to other B2B marketplaces;
— which buyers and sellers are permitted to participate in a particular marketplace;

— the kind of information that is collected on participants and on the transactions that happen
there; how it is collected and what kind of analysisis made of it;

— who has access to the information and in what form, including any analysis and use made of
it;

— whether participants are required to deal exclusively with one marketplace;

the kind of price discovery mechanism that is used.

The challenge will be not to use competition law to usurp the market forces in defining and driving
the development of these new innovative markets.

4.2 Facilitating conformity

Competition authorities may consider both pro-active (monitoring) and specific applications of
this principle-by working directly with those conducting business electronically to assist them in
voluntarily complying with the law. Monitoring conduct to identify the needs of consumers and business
people is one way. Contacts with trade or national associations, mgjor firms can be maintained to remain
aware of emerging issues, and to plan targeted seminars when they are required. Voluntary codes are
another means of conveying marketplace rules to groups of businesses, and advisory opinions may be
provided to individua firms seeking to ensure that their proposed plans do not lead to any anti-competitive
conduct or effects.

4.2.1  Voluntary codes for B2C marketplaces

Anonymity (the identity of persons is not known) is a characteristic of the B2C marketplace of
today, making it costly for business to establish their identity and authenticity sufficiently to earn the trust
of consumers. Thislack of trust, is afriction, that increases transaction costs, limiting the full potential of
the Internet as an infrastructure for commerce. B2C trade over the Internet will not reach its full potentia
promise unless consumers are able to trust this marketplace. The lack of trust is also a result of the
difficulty in enforcing consumer protection laws where transactions cross legal jurisdictions. The legal
framework for international co-operation in the application of consumer protection laws will be difficult to
achieve and enforcement will be costly and perhaps less than fully effective. The cost of seeking redress
may often be far greater than the small value of the transactions.

The proposed remedy is the creation and adoption of some form of voluntary code of conduct for
consumer protection. The reach of law is limited, so perhaps the market can protect consumers, by
aligning a voluntary code of conduct to market forces such that carrying the marque of a code confers
competitive advantage.
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New technologies, cryptography and digital certificates are about to be introduced which will in
many circumstances, remove the lack of trust as a source of friction. Digital certificates will enable the
zoning of spaces,” where access is determined by the granting and possession of certificates and regulation
by law is made effective because of the existence of those certificates. Certificates can be issued to sellers
of products where they meet certain criteria relating to product quality, reliability in service,
trustworthiness and other dimensions that would make a carrying a particular certificate win the trust of
consumers.

A new approach to ensuring conformity may be required as the code changes, enabling different
kinds of behaviour in amarket. Where it was once difficult to enforce the law, new code could remove the
difficulty. Similarly, new code could ater a situation where compliance was satisfactorily achieved
through certain mechanisms to a new gtuation requiring a different mix of compliance initiatives,
involving law, voluntary codes of conduct and regulation of the code itself.

4.2.2  Achieving conformity in B2B marketplaces

Software that is created and distributed by individuals, hackers, or firms which are located in
foreign jurisdictions or outside of any institution of effective control, can be difficult for governments to
regulate. But when the users of the software are large firms located under the jurisdiction of a government
agency, their use of the software can be regulated, whether they write the software themselves or not. This
is how conformity with competition law can be applied to firms under the jurisdiction of a competition
agency. Conditions can be set upon which firms may participate in a particular B2B electronic
marketplace, based on the broad conceptual principles listed above. For example, a competition agency
may adopt a policy to not challenge aB2B alliance if the participants agreed to two conditions:

— their ownership interest in a B2B was managed by athird party which isindependent of both
the buyer and seller sides, and

- to participate in a B2B only if it utilised a particular form of price discovery; for example,
new dynamic price auction technologies can limit feedback to participants so that they do not
know where the market cleared, preventing suppliers from learning enough to signal each
other in the future.

Thousands of B2B marketplaces have recently sprung up or are being contemplated. There will
soon be a period of substantial consolidation of B2Bs, as they seek to acquire the “critical mass’ that
atractive enough buyers and sellers to become profitable. As B2Bs seek viable business models,
competition authorities have a role to play in ensuring that B2Bs do not achieve this critical mass by
granting some competitive advantage to one segment of the market over the other.

The challenge will be to deal with the merging of B2B marketplaces which may present unique
and unknown competition/merger policy issues. Competition policy has traditionally dealt with the
merging of firms that compete in arelevant antitrust market, and not what my be the merging of markets or
exchanges.

5. Are there any enforcement tools that are missing or inadequate for effectively enforcing
competition law in electronic marketplaces?

The substantive provisions of any competition law must remain relevant in an electronic world. It
is, therefore, important that these provisions be technology neutral. If not, they will be rendered ineffective
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on a cyclical basis, as the technology changes and new generations of telephony, computers or other
digital, satellite, or laser equipment are invented, implemented and then become redundant. With respect to
the provisions which afford agencies their enforcement tools, such as search and seizure, interception, and
compulsory production orders, it is essential that the means to effect such evidence gathering procedures
also continue to be available. Such is the current task of many governments in our global economy, which
are grappling with the very real problems involved in the gathering of highly perishable and fragile
electronic evidence of competition and other cyber offences, not to mention the significant difficulty of
obtaining the software development expertise required to comprehend the computer code aluded to above.
A number of these challenges are listed below.

Acquiring evidence on consumer protection issues. Tracing the location of firms engaged in
consumer scams can be difficult over the Internet. Many firms, including Internet Service
Providers (ISPs) do not keep records of transactions for very long, which makes gathering
evidence on misleading advertising offences difficult. Many jurisdictions are currently
studying the potential for legislation obliging 1SPs to retain transaction log information for a
required period of time.

B2B marketplaces: In other spaces, so-called Intranets, and B2B marketplaces, identity and
authentication have been designed into how those spaces work. People who enter those
spaces can be credentialed, limiting access to those who meet certain criteria and their actions
can betightly controlled and monitored.

Private spaces: The characteristic of anonymity applies to a number of private spaces that
offer facilities for engaging in private communication and storing of private or incriminating
information. This has implications for the machinery of enforcement. The Internet is
actually a heterogeneous “Cyberspace” comprised of many neighbourhoods, each of which
serves a specific function and is accessed in a different way. They include the World Wide
Web where the B2C and the B2B electronic marketplaces are located, and a host of private
spaces which have implications for enforcing competition law in both real space and the
electronic marketplaces. Private spaces include the following:

Usenet: Usenet istechnically a separate network from the Internet in which postings to News
groups are amost always anonymous. This places little restraint upon promoting a
questionable product, or committing fraudulent scams upon individuals or planting false
information or testimonials about products or services.

Telnet: Telnet enables expert users to access and control other computers for both legitimate
and non-legitimate purposes. Telnet might be used to damage the computers of a competitor;
to launch a denia of service attack on a competitor’s web site to stop e-commerce sales; to
post disinformation about a competitor on a News group; or to send anonymous threatening
e-mail. New protocols and new features are now available, at little or not cost to the user,
with more anticipated in the future.

Anonymous remailers. Easy to use, anonymous remailers enable a person to hide identity
from the recipient of the message. Privacy anonymisers. Privacy anonymisers are designed
to protect the identity of the user while communicating on the Internet. While privacy is a
valid concern, it impedes enforcement agencies in identifying parties, and in obtaining critical
evidence. A balance must be struck.

Free data storage servers. Free storage space on servers on the Internet offer 20 megabytes of
data storage space to back up files, or equally possible, to hide files, that they do not wish to
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have appear on their desktop computers. Thisis especially useful to conspirators who wish to
share the information stored in this space with other co-conspirators.

A number of other enforcement challenges arise when seeking to obtain and handle electronic
evidence.

the increase in quantity and importance of electronic evidence over time;
- theneed to train and maintain expert in computer forensic recovery, processing and handling;

— the recovering, safeguarding and handling of perishable and fragile evidence, in a manner
that preservesitsintegrity and admissibility in Court;

— the new encryption and anonymiser products that make it difficult for law enforcement
officers to keep up with personsintent on committing crimes,

— emerging technologies such as the new al purpose internet linked cell phones, smart cards,
personal organisers, and the new RIM ‘Blackberry’ organisers. Emerging telephone, internet,
and application service providers lacking the switches to alow for interception, rea time
investigations and the ability to execute effective searches,

— thelikelihood of the need for extra-territoria reach in computer searches;

— the need for more effective and targeted international co-operation to ensure common ability
to require the retention of data and compelling of 1SPs to disclose it for the purposes of
detecting, preventing and, if necessary, prosecuting crimes. Co-operation, as well, to
conduct simultaneous Internet sweeps designed to detect consumer fraud.

6. Conclusion

While we have here briefly discussed a number of important issues related to cyberspace and the
electronic marketplace, as agencies, we have even less experience in analysing and examining competition
issues in this environment. We have far more questions than we have answers and it will be some time
before we fully understand the scope of the Internet, the World Wide Web and alternate systems still to be
invented and introduced. For now, agencies have a unique opportunity to take part in the creation of an
innovative and potentially highly competitive marketplace in a way that should lead to previously
unknown levels of efficiency in the use of global resources. However, it isimperative that we maintain the
framework and tools to address competition concerns should they arise.
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NOTES

The Competition Bureau has outlined its approach to the administration and enforcement of the
Competition Act, Consumer Packaging and Labelling Act, Textile Labelling Act, and Precious Metals
Marketing Act, in an information bulletin titled, “Conformity Continuum Information Bulletin.” The
document is available electronically at the following address. (Http://competition.ic.gc.ca). The document
explains the approach the Bureau takes in choosing the appropriate instrument or combination of
instruments, ranging from education at one end to voluntary compliance initiatives and to adversarid
proceedings at the other end of the continuum, to address the issues raised by any specific situation.

“Regulates’ in this context refers to the ability of the code to invisibly set the terms and conditions of how
the el ectronic marketplace works.

Our discussion draws upon the ingights of Lawrence Lessig’s work on how the architecture of the Internet,
the code, interacts with law, in determining issues related to free speech, intellectua property and other
issues. See Lessig's book, Code and Other Laws of Cyberspace (Basic Books, 1999). Portions of this
book and a number of articles and presentations by Lessig’s on code as a ‘regulator’ of cyberspace can be
seen at the web site for the Berkman Center for Internet and Society at Harvard Law School,
http://cyber.law.harvard.edu/lessig.html.

Open architecture here means that the people who own the transmission systems do not control who is
allowed to send messages through the system. The owners are referred to as ‘common carriers.” People
can communicate with each other, create, sdll and buy across the Internet, without having to obtain
permission of the owners of the systemsthat the ‘bits' flow through.

‘Bits are the ones and zeros, that make up computer code. They are the language in which the messages
sent through the Internet are expressed.

When a network is no longer open, the owner of the network has control over who is permitted to send
messages. Cable systems are not common carriers. The owners of the cable control which T.V. programs
they carry, subject to broadcast regulations.

The development of these architectures of control was described in a recent “White Paper” written by
Cisco. For a darmed look at what this entails, see the article by Jeff Chester at the Center for Media
Education at (http://www.cme.org/access/index_acc.html)

An example of ‘zoning’ is the request of the French government that AOL not give citizens of France
access to web sites which contain certain kinds of hate literature.
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GERMANY

E-commerce is said to be the fastest growing segment of the economy. Therefore it is only
natural to ask if this new form of conducting business displays unique features that might pose new
challenges to competition policy. Whereas business-to-consumer transactions (B2C) have been studied
quite extensively, the focus now shifts to the digitised interactions between firms (business-to-business,
B2B), where a large number of Internet exchanges are currently being established. According to a recent
study by the Berlin-based market research institute Berlecon, the number of B2B market exchanges has
increased from 332 to 1 100 world-wide in the course of less than a year. However, in the same study it is
estimated that out of the 133 German B2B exchanges only 25 percent will survive, due to the need for high
transaction volumes. Forester Research, a market research company, expects the number of market
exchanges in the United States to drop to less than 200 by the year 2003. According to press publications,
"about two thirds of all big US companies' are planning to use not more than one or two exchanges for
their purchases. 35 percent of the German companies questioned by BCG (Boston Consulting Group)
reported that they intend to use between two and five exchanges for direct goods.*

Nevertheless, the exchanges that will survive possess the potential for substantial cost savings
and increased information, thus greatly enhancing the efficiency of markets. They might, however, also
have restraining effects on competition, in which case the relative benefits and costs of intervention by
competition authoritieswill have to be carefully balanced.

1 Market definition, price discrimination and predation

Re. Question 1

What are the important factors determining whether or not e-commerce and traditional outlets
(mainly wholesalers and retailers) arein the same market?

Whether or not online sales of goods and services constitute transactions occurring in the same
market as their “real-world” equivalentsis a question that, like al definitions of relevant markets, has to be
answered from the demand side perspective. Viewed from this angle, there are many factors determining
the substitutability of on- and offline transactions, including, but not limited to the security of the payment
schemes involved and the reliability of shipping. Moreover, the answer to this question will be different
depending on what types of goods are being considered: While for goods like computer hard- and software,
travel and financia services, music/video and books the advantages of easy access, fast delivery and to a
certain extent customised goods seem to more than outweigh any possible disadvantages compared to
shopping in stores, for many other goods online shopping might not be considered a substitute for shopping
in physical stores.

67



DAFFE/CL P(2000)32

Re. Question 2

Snce the Internet knows no boundaries, one might expect that e-commerce has or will
considerably increase the size of geographic markets with subsequent benefits to competition. To what
extent is this natural tendency being restricted because of various regulatory barriers, including
regulations preserving inefficient delivery systems (both in telecommunications and in physical delivery)?

Although the Internet is not restricted by any geographic borders, this does not automatically
imply that all e-commerce istaking place in a globa market. It is possible, for example, to target specific
groups (e.g. based on region, language, etc.). While for many products (such as software) the full potential
of e-commerce will not be realised unless advantage is taken of the specific characteristics of the globa
network, goods that still have to be delivered physically might be sold only in certain areas but still
marketed over the Internet. Regardiess of any regulatory differences, therefore, a differentiated stance
towards the tendency of the Internet to generate world marketsis warranted.

Regional differences in the regulation of delivery services or, more generdly, differences in the
costs and availability of those services can be disregarded in the case of goods that are not themselves
delivered, i.e. real estate and housing as well as services like airplane tickets or banking, or for goods that
are or can be delivered over eectronic networks, like computer software, music and film. Those
differences do of course play a role in the case of physical goods requiring physical delivery. Differences
in the cost of delivery systems and the time they take will certainly affect the use of e-commerce channels
for physical goods in different countries. But even where these costs are relatively high, consumers might
be willing to incur them in order to save on time, especially if their work hours are long or if shop opening
hours are limited (as in Germany). Regional differences in the electronic markets for physical goods may
therefore not only depend on regulatory differences in the telecommunications and delivery sectors, but
aso on the regulatory differences regarding the labour market and shop opening hours.

Regarding the regulatory issues, Germany has recently made significant progress in opening
formerly monopolised markets to competition, most prominently in this context the telecommunications
sector. The logistics sector has been largely deregulated as well. Remaining regulation does not seem to
inhibit retailing over global electronic networks. What could, however, be a reason for concern for national
governments is the fact that production, ownership or sale of certain goods or services are legal in some
jurisdictions, but illega in others, raising the issue of control over the cross-border flow of these products
in an eectronically connected world. However, thisis not a problem specific to competition law.

Another issue concerning regulatory barriers in the context of B2C e-commerce was raised when
a regiona court (Landgericht) found the pricing scheme ("powershopping”) of the Swedish company
Letsbuyit in violation of a German statute that permits price cuts to fina consumers only if they do not
exceed three percent. The court of appeal (Oberlandesgericht), however, findly gave permission to
L etsbuyit to resume powershopping. Thelaw itself (the law on rebates) has been under attack for a number
of years now and the current administration is planning to have it repealed.

Re. Question 3

Some studies have shown that price dispersion in B2C, even for roughly homogenous goods, is
equal to or greater than in traditional distribution. This seems odd given that e-commerce is supposed to
reduce search and comparison costs. Why is a significant degree of price dispersion sometimes found in e-
commerce and does it indicate a lack of competition? If so, what can or should competition agencies do
about it?
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One possible explanation for the observed price dispersion in e-commerce is that search costs on
the Internet are not aslow asis usually assumed. The reason for this may be threefold: First, search engines
and online directories do not work perfectly. When looking for particular information or commodities on
the Internet search results are often either too broad or too narrow. It is not at al guaranteed - at least for
the B2C sector - that searching for products and comparing their prices and qualities over the Internet is
really aways that much less time-consuming or cheaper than the aternative of searching offline. Second,
one hasto consider the effects of the limitations placed on human information processing. Even if product-
related information is both more plentiful and easier to access on the Internet than in the "real world", there
are gtill problems of choosing the right amount of information, the best way to find "meta-information”
(i.e. information about where to find good information) and deciding how to use the vast amount of
information. Cheap information that is readily available might just result in an information overload, thus
making the options on the market less rather than more transparent. This problem is aggravated by the fact
that since consumers and sellers do not enter into a face-to-face relationship and the quality of a product is
not easily verified due to the lack of physical ingpection, sellers have to build trust by establishing a brand
name. Together with the increased switching costs generated by personalised selling processes, this renders
otherwise identical products heterogeneous and different prices may be charged (see aso the answer to
question 4). Third, even advanced software solutions to these problems, like intelligent shopping agents
("shopbots") have their shortcomings. They are both open to deliberate manipulation (being programmed
in such away that they have abuilt-in preference for certain merchants) and are often known to be actively
excluded from some electronic mals and shops by system operators who do not want their prices to be
easily compared with those of others. Also, even if shopbots increase price transparency, other important
characteristics like qudity or delivery time are not that easily compared. Moreover, prices become less
transparent as hidden delivery charges or discounts are taken into account.

Another explanation for price dispersion is the easily achieved practice of price discrimination
using modern tools of e-commerce such as one-to-one marketing, consumer profiling and so on, enabling
sellers to extract consumer surplus from those with a high willingness to pay (provided they can effectively
preclude arbitrage on the part of their customers). Usually price discrimination is not a cause for concern
from a competition policy point of view, since although it distributes some income to the sellers away from
consumers with a high willingness to pay, it also tends to open up markets for the less well-to-do
consumers and to increase the allocative efficiency of the market. The prohibition of price discrimination
in Germany (Section 207 of the Act against Restraints of Competition - ARC) is therefore limited to firms
with a considerable degree of market power.

In sum, then, price dispersion on the Internet is not quite as extraordinary as it may seem at first
sight. If the explanations offered are correct, it is not a result of a lack of competition and therefore does
not call for specific action by the Bundeskartel lamt.

Re. Question 4

Why might less well-known brands or generic goods likely be better or poorer substitutes for
well-known brands in B2C? Why might B2C sdllers have more or less negotiating power over suppliers
than their bricks and mortar cousins?

Since e-commerce merchants lack the physical presence of their traditional counterparts and
therefore alocal customer base, it becomes necessary for them to make themselves seen, i.e. they have to
establish a brand name (or transfer an already well-known brand name from the physica world to
cyberspace). As noted above (paragraph 6), branding is also necessitated by the importance of establishing
atrustworthy reputation. Therefore, there are good reasons to assume that establishing a brand name might
become even more important in on-line business than in traditiona retailing.
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Conducting business and interacting with other market participants via the Internet may create
network externalities to the advantage of an e-commerce merchant that are specific to this medium. These
network externalities may make it easier for the e-commerce merchant to retain customers won on-line.
Although network externalities are more prevalent in the case of B2B exchanges, they can also be
introduced to B2C e-shops by means of increased consumer interaction (e.g. book reviews by readers or
topical chat rooms). The combined effect of aloyal customer base due to network externalities and access
to alarger number of suppliers (increasing the credibility of threats to switch) might give the B2C sellers
more negotiating power. They can aso act as intermediaries to bundle the demands of their customers,
thereby putting their buying power to use for their customers. Powershopping (see paragraph 5) is an
example.

Re. Question 5

If price discrimination is being used anti-competitively, why might one expect it to be easier or
harder to apply competition law against it in e-commerce compared with traditional markets?

As noted above, price discrimination by a dominant firm in order to restrain competition (by e.g.
making predatory pricing less costly) is prohibited under German law. The application of this law and
others will be increasingly difficult on the global e ectronic marketplace. Not only might it be easier to
conceal the fact of price discrimination, but more importantly, it may be unclear which jurisdiction applies,
since a firm selling over the Internet has its customers in potentially very many countries. Requiring the
firms to abide by every nation’s specific and possibly contradictory competition laws would deter a
reasonably risk-averse company from offering its goods and services over the Internet. This may make
more intensive co-operation among competition authorities and the setting of common approaches or
standards in competition legidation al the more important.

Re. Question 6

Are traditional distributors using anti-competitive means to protect themselves against e
commerce rivals? If so, what special difficulties, if any, have been encountered in bringing competition law
to bear against such practices?

The Bundeskartellamt has been dealing with a case where IdentCo., an e-commerce distributor of
automotive components that by disintermediation is alegedly able to set prices up to 15 percent lower than
competitors, was boycotted by CARAT, the biggest German procurement and marketing co-operative for
car parts. Because of the boycott, IdentCo. did not find any suppliers to co-operate with. Moreover, GVA,
the industry’s lobby organisation, denied IdentCo. membership, arguing that because IdentCo. does not
have physical warehouses it cannot be consdered an actua merchant. After intervention by the
Bundeskartellamt the boycott was ended and its chilling effect on suppliers has presumably vanished. The
membership case has not yet been decided.

Re. Question 7
Have there been many instances of suppliers using both traditional distributors but
simultaneously employing B2C and B2B exchanges in which they have an ownership interest? From the

competition policy point of view, what new wrinkles, if any, does e-commerce introduce into such tapered
vertical integration?
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Judging by the experience of the Bundeskartellamt, cases in which suppliers exclusively use the
Internet for distribution purposes are rare. Usualy more than one form of distribution is used. Depending
on the size of the B2B or B2C exchange, it is not unusual for a supplier to also have an ownership interest
in it. Thisis nothing fundamentally new. Even in the "real world" a supplier may make use of traditiona
distribution via retailers and at the same time operate his own direct distribution channels. Oil companies
operating their own lines of gas stations and selling gasoline to independent firms as well might serve as an
example. Although there is some potential for distortion of the competitive process, this is not an issue
specific to e-commerce, and it does not pose a problem that cannot generally be dedt with under current
competition law (but aso note the cavesat in paragraph 11).

Re. Question 8

Producers sometimes share the costs of distributor web-sites and thereby obtain some control
over distributors prices. In addition, e-commerce outlets potentially compete with sdlers located
anywhere in the world. How, if at all, do these phenomena create a potential for laws against resale price
maintenance and price discrimination to be applied differently in e-commerce compared to traditional
markets? Has this potential actually materialised in your jurisdiction? If so, has competition law itself
produced a competitive distortion, and if so, what steps should be taken to eliminate that possibility?

The Bundeskartellamt has so far not observed any instances of the sort described in the question.
There has, however, been the case of an online bookseller in Austria that faced a boycott by German
publishing houses and book wholesalers when it announced that there would be no RPM on books sold
across the border.

2. Network dominance

Re. Question 1

What steps, including proprietary standard setting and other measures that might reduce
interoperability, are being taken by e-commerce networks to increase the potential of network effects and
first mover advantages to create and/or strengthen dominant positions? What are the arguments for and
against such drategies? Do you have the legal tools to take such actions or is your agency basically
powerless until after a dominant position, or something anal ogous, has been created?

The existence of network externalities could favour the emergence of only very few Internet
marketplaces, but it is too early yet to assess potentia problems that might be the result of this
development. Recent experience by the Bundeskartellamt suggests that the product "B2B exchange" is still
in an embryonic state and it is till too early to recommend any policy stance towardsiit.

The problem of networks taking measures to reduce interoperability in order to create dominant
positions has so far not presented itself to the Bundeskartellamt. Much to the contrary, providers of
network services like B2B exchanges seem eager to implement interoperability whenever feasible. Up to
now, the Bundeskartellamt has only been able to notice a budding interest in the development of genera
standards. The phase of building up the first (mostly sector-specific) proprietary e-commerce exchanges
will seemingly be followed by efforts to interlink these and create real compatibility. The Bundeskartellamt
will monitor the development closely and assess any competition effects arising.

The importance of keeping markets open does, of course, not only hold for the actua products
markets but also for the "market for Internet marketplaces'. Raising switching costs can be a strategy for
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establishing a standard in Internet exchanges. An established standard has al the features of a natural
monopoly and can be immune to price competition (although not to quality competition). In addition,
standard-based market power may be transferred to other markets (Microsoft is an example). There is
furthermore no guarantee of the best technology becoming the standard. The race to establish a standard
can simply be driven by rent seeking behaviour and therefore lead to a premature establishment of an
inferior technology as the standard. Regarding this last possibility, there is little competition agencies - or
any other authority - can do, because the technical quality of a standard cannot readily be diagnosed and
compared. Trying to impose a specific standard would furthermore establish certain market structures or
market outcomes, and that is a role that the Bundeskartellamt neither can nor will aim at. The transfer of
market power to other markets, on the other hand, is not a new phenomenon and can be dealt with using
the traditional instruments of antitrust laws. The market power of a firm successful in establishing an
Internet exchange standard can be held in check by requiring it to keep the exchanges open for all
participants. The Bundeskartellamt will have to consider each case separately and carefully. It has,
however, no way of intervening unless it has been demonstrated that the firm in question already isin a
dominant position on that market. The Bundeskartellamt’s policy will be guided by the aim of keeping the
markets open.

Re. Question 2

Should competition agencies seek to influence the breadth of IPR protection being granted in
relation to e-commerce? If yes, where does such intervention appear to be most warranted and how do you
go about doing it?

The Bundeskartellamt is not usualy concerned with questions of IPR protection. However, it
should be kept in mind that there is a trade-off between the innovation-spurring incentive of a limited
monopoly as granted by a patent and the competition-stifling effects of a monopoly operating in the
market. From the point of view of competition policy it isimportant that the incentive effects outweigh the
disadvantages of - temporary - monopoly power. It must be kept in mind that PR protection may be used
in agrategic way in order to foreclose an entire market to (potential) competitors.

German law treats intellectual property as an element in defining the relevant market, especialy
if the IPR leads to a narrowing of the market. Usualy the "market for knowledge" will be assessed in its
effects on the markets for the products that are produced with that knowledge. In the contexts of both abuse
control and control of concentrations, the property rights of afirm are parameters in the assessment of its
position on the market. Gaining new knowledge could thus lead to market dominance. The acquisition of
intellectual property can be an "acquisition of ... a substantial part of the assets of another undertaking”
(Section 37(1) no. 1 ARC) and congtitute a concentration. Concentrations can, however, be cleared subject
to obligations (Section 40(3) ARC?), requiring for example the licensing of a patent. The abuse of a
dominant position (Section 19 ARC") with regard to intellectual property might exist if a firm tries to
extend its |PR-based market power to other areas. Section 20 ARC? prohibits discrimination and unfair
hindrance. This provision may have to be applied if afirm, unlikeits competitors, is denied a license for no
justifiable reason. More specia requirements regarding licenses can be found in Sections 17° and 18°.
Their importance, however, is more or less limited to licensing practices that do not affect internationa
commerce.
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Re. Question 3

To what extent can B2B exchanges justifiably insist on exclusive dealing in order to protect
themselves against free-riding? How does the competition analysis of such exclusive dealing change, if at
all, when ownership of a B2B exchange is restricted to its major participants?

The possibility for outsiders of aB2B exchange to visit such an exchange in order to take afree
ride on the information about prices and other conditions supplied by the exchange, but to conduct their
transactions outside of the exchange can be limited by the operators of that market. It seems almost certain
that B2B exchange operators will do this. Access to the exchange can be tied to access fees and/or to
participation on the exchange. It can even be designed in a way that different "degrees' of membership
allow access to different sets of information. These seem to be legitimate measures for preventing free
riding.

Re. Question 4

Under what circumstances might B2B exchanges owned or controlled by their major participants
be used to exclude or disadvantage rival sellers or buyers? Is such ownership/control nevertheless
desirable in order to reap important economies of scope and scale? To what extent are such economies
substantially limited to the start up phase? If participant ownership/control poses competition problems,
could and should competition agencies take action to break such links? Alternatively, should they require
third party, independent management of the exchange, or require that owner ship/control be spread among
participants roughly in accordance with their transaction volumes? Should they instead rely on prohibiting
anti-competitive conduct (i.e. become implicated in supervising terms of access), and hope that self-
interest will ensure that ownership/control by the major participants will be abandoned in the long term?

[..]

B2B exchanges are virtual marketplaces to facilitate electronic purchasing or selling between
firms. Various forms exist which may change their characteristics, creating new types of exchanges. At
least six different categories of B2B exchanges aone have been identified by the Bundeskartellamt:
(1) closed communications systems based on the Internet protocol for the bilateral data exchange between
businesses (e.g. used in the pharmaceutical industry); (2) purchasing marketplaces (like Chemconnect);
(3) web auctions, especidly for the purchase of raw materias; (4) seller-oriented sales exchanges (e.g.
Omnexus and OceanConnect); (5) demand-oriented purchasing exchanges (e.g. Chemnit); and (6) open
multilateral exchanges between suppliers and purchasers (e.g. Covisint). It is important to recognise the
efficiency-enhancing potential these types of exchanges can offer. They can reduce transaction costs by
making use of scale economies, reduced warehousing costs etc. and they offer enhanced market
transparency and access to buyers and sellers, especialy to small and medium-sized enterprises. Reduced
input cogts increase productive efficiency; better informed participants increase alocative efficiency in the
market; rapid diffusion of this cost-saving innovation increases dynamic efficiency.

Purchasing exchanges might be used as a means to pool purchases. This could give rise to
monopsony power if the purchases account for a substantial percentage of total market purchases in the
industry in question. If the jointly purchased inputs represent a significant element of the competing firms
downstream output costs, this might result in downstream price co-ordination.

The ownership or control of B2B exchanges by competing firms may raise till other competition
concerns. If such an exchange is operated by a"neutral” third party, his interest will be to attract as many
participants as possible. If, on the other hand, the exchange is controlled by the companies using it, they
may have an incentive to exclude competitors from making use of this valuable service (or only alow them
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to participate on discriminatory terms). They might also prohibit participating firms from taking part in
other exchanges. A purchasing exchange run by the dominant buyers in the industry (and displaying
monopsony power by pooling their purchases) might for example succeed in reaching an agreement with
their suppliers requiring them to exclusively deal with participants of the exchange, thereby in effect
shutting competitors out of the upstream market. In the long run, however, these strategies do not seem to
be particularly promising, since the success of the exchange will depend on the number of participants.

Moreover, if the exchange increases transparency for one side of the market, having the effect of
an Open Price System, collusion might become a more promising opportunity. This tendency will be
magnified if the exchange offers easy and secure communication channels (chat rooms for example). In
general, B2B exchanges can potentially facilitate information exchange between competitors regarding
their prices, output, products and business partners. The problem will be how to detect and prove co-
operation resulting from this data exchange.

There are several ways to tackle problems raised by anti-competitive measures using e-commerce
exchanges. One is to use technology to interrupt the flow of information in certain areas (firewals).
Erecting firewalls in B2B exchanges can be in the interest of the participating companies themselves in
order to shield valuable information from competitors. For two reasons, however, this kind of
technologica protection will not suffice. Since the firewals will have to be operated by the one(s)
managing the entire exchange, their security in turn depends on the trustworthiness of the exchange
operator. If the participating firms are reluctant to give athird party such power over their information and
therefore decide to operate the exchange themselves, the firewalls can just as easily be used to protect
internal data flows between the firms from outside snooping. A second way to prevent the abuse of market
power by dominant firms in control of an e-commerce exchange is to prohibit them from excluding
competitors from participation. Section 19(4) No. 4 of the ARC diagnoses an abuse of a dominant position
if afirm "refuses to alow another undertaking access to its own networks or other infrastructure facilities,
against adequate remuneration, provided that without such concurrent use the other undertaking is unable
for legal or factua reasons to operate as a competitor of the dominant undertaking on the upstream or
downstream market". By making the firm unable to prevent access to the exchange, the possibility and
feasibility of collusion can be diminished. From the point of view of economic anaysis, athird and maybe
the most promising aternative would be the structural separation of managing and using the exchange.
Since an independent third party does not, as an owner of the exchange, have any interest in keeping the
number of participants low, any attempt at collusive behaviour will tend to be unstable. On the other hand,
an exchange with many participants increases the danger of monopsony power. However, in genera
German competition law does not empower the Bundeskartellamt to impose a specific structure of
undertakings.

Re. Question 5

Many if not most B2B exchanges and B2C retailers appear to be losing money. Has this resulted
in complaints of predatory pricing and, if so, were prosecutions launched? Where there have been
predatory pricing cases, wasit particularly difficult to prove that predation was occurring?

No complaints of predatory pricing have been reported to the Bundeskartellamt so far.
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3. Enhanced opportunities for co-ordinated effects (i.e. explicit and tacit collusion and
oligopolistic paralld pricing)

Re. Question 1

Under what circumstances, if any, should restrictions be placed on B2B and B2C exchanges to
reduce the chances they will be associated with a higher incidence of co-ordinated effects?

The potential dangers to competition cannot be fully removed. The instalation of firewalls can
attenuate the risk of too much transparency, but technological solutions might also make communication
easier and at the same time harder to detect. They furthermore completely depend on the system operator
putting them to use. If competitors want to use the forum for information exchange and co-ordination, this
will be hard to prevent. The necessity for action in order to prevent co-ordinated efforts by the participants
will depend on a variety of factors, including the business purpose of the exchange and its participants,
their ability to create monopsony power, the degree to which incentives to compete on the downstream
market vanish because of the exchange, and barriers to entry into any market that the exchange might erect.

Re. Question 2

What are the pros and cons of seeking to reduce any e-commerce enhanced co-ordinated effects
by applying any or all of the following measures. requiring independent third party management for
participant owned exchanges;, putting a time limit on participant ownership of B2B exchanges;
suppressing chat rooms; otherwise restricting or forbidding direct information exchange within the buyer
or seller groups; and erecting chinese wallsto prevent participants learning in a timely fashion about each
other’s activities.

As noted above, both requiring independent third party management for participant owned
exchanges and erecting firewalls to prevent participants learning in a timely fashion about each other’'s
activities are measures considered by the Bundeskartellamt. Suppressing chat rooms, besides being
difficult to achieve and monitor, is probably too harsh a measure considering all the other and maybe
necessary uses it can be put to. Reducing co-ordination is an important objective, but even in combating
collusive behaviour the means have to stay in a reasonable relation to the acquired ends.
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NOTES

1 Frankfurter Allgemeine Zeitung, Sept. 7, 2000.
2. Section 20 of the ARC:

(1) Dominant undertakings, associations of undertakings within the meaning of Sections 2 to 8, 28(1) as
well as Section 29, and undertakings which set retail prices pursuant to Sections 15, 28(2), 29(2) and
Section 30(1), shall not directly or indirectly hinder in an unfair manner another undertaking in business
activities which are usually open to similar undertakings, nor directly or indirectly treat it differently
from similar undertakings without any objective justification.

(2) Subsection (1) shall apply aso to undertakings and associations of undertakings insofar as smal or
medium-sized enterprises as suppliers or purchasers of certain kinds of goods or commercia services
depend on them in such a way that sufficient or reasonable possibilities of resorting to other
undertakings do not exist. A supplier of a certain kind of goods or commercial services shal be
presumed to depend on a purchaser within the meaning of sentence 1 if this purchaser regularly obtains
from this supplier, in addition to discounts customary in the trade or other remuneration, specia
benefits which are not granted to smilar purchasers.

(3) Dominant undertakings and associations of undertakings within the meaning of subsection (1) shall not
use their market position to cause other undertakings in business activities to grant them preferential
terms without any objective justification. Sentence 1 shal apply aso to undertakings and associations
of undertakings within the meaning of subsection (2) sentence 1, in relation to the undertakings which
depend on them.

(4) Undertakings with superior market power in relation to small and medium-sized competitors shall not
use their market power directly or indirectly to hinder such competitorsin an unfair manner. An unfair
hindrance within the meaning of sentence 1 exists in particular if an undertaking offers goods or
services not merely occasionally below its cost price, unless there is an objective justification for this.

(5) If onthe basis of specific facts and in the light of general experience it appears that an undertaking has
used its market power within the meaning of subsection (4), it shall be incumbent upon this undertaking
to disprove the appearance and to clarify such circumstances in its field of busness on which legal
action may be based, which cannot be clarified by the competitor concerned or by an association
referred to in Section 33, but which can be easly clarified, and may reasonably be expected to be
clarified, by the undertaking againgt which action istaken.

(6) Trade and industry associations or professional organisations as well as quality-mark associations shall
not refuse to admit an undertaking if such refusal congitutes an objectively unjustified unequal
treatment and would place the undertaking at an unfair competitive disadvantage.

3. Section 40(3) of the ARC:

The clearance may be granted subject to conditions and obligations. These shall not aim at subjecting the

conduct of the participating undertakings to a continued control. Section 12(2) sentence 1 nos. 2 and 3 shall

apply mutatis mutandis.
4, Section 19 of the ARC:

(1) The abusive exploitation of adominant position by one or severa undertakings shall be prohibited.
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(2) An undertaking is dominant where, as a supplier or purchaser of certain kinds of goods or commercial
services, it

1. has no competitors or isnot exposed to any substantial competition, or

2. has a paramount market position in relation to its competitors; for this purpose, account shal be
taken in particular of its market share, its financial power, its access to supplies or markets, its
links with other undertakings, legal or factual barriers to market entry by other undertakings,
actual or potential competition by undertakings established within or outside the area of
application of this Act, its ability to shift its supply or demand to other goods or commercid
services, as well asthe ability of the opposite market side to resort to other undertakings.

Two or more undertakings are dominant insofar as no substantial competition exists between them with
respect to certain kinds of goods or commercial services and they jointly satisfy the conditions of
sentence 1.

(3) An undertaking is presumed to be dominant if it has a market share of at least one third. A number of
undertakingsis presumed to be dominant if it

1. consistsof three or fewer undertakings reaching a combined market share of 50 percent, or

2. consistsof five or fewer undertakings reaching a combined market share of two thirds, unless the
undertakings demonstrate that the conditions of competition may be expected to maintain
substantial competition between them, or that the number of undertakings has no paramount
market position in relation to the remaining competitors.

(4) An abuse exists in particular if a dominant undertaking, as a supplier or purchaser of certain kinds of
goods or commercial services,

1. impairs the ability to compete of other undertakings in a manner affecting competition in the
market and without any objective justification;

2. demands payment or other business terms which differ from those which would very likely arise if
effective competition existed; in this context, particularly the conduct of undertakings in
comparable markets where effective competition prevails shall be taken into account;

3. demands less favourable payment or other business terms than the dominant undertaking itself
demands from similar purchasers in comparable markets, unless there is an objective justification
for such differentiation;

4. refusesto allow another undertaking access to its own networks or other infrastructure facilities,
against adequate remuneration, provided that without such concurrent use the other undertaking is
unable for legal or factua reasons to operate as a competitor of the dominant undertaking on the
upstream or downstream market; this shall not apply if the dominant undertaking demonstrates
that for operational or other reasons such concurrent use is impossible or cannot reasonably be
expected.

Section 17 of the ARC:

(1) Agreements regarding the sale or licensing of patents or utility models granted or applied for, of
topographies or protected seed varieties shal be prohibited insofar as they impose restrictions on the
acquirer or licensee in its business activities which go beyond the scope of the protected right.
Restrictions pertaining to the nature, extent, technical area of application, quantity, territory or time of
exercise of the protected right shall not be deemed to go beyond the scope of the protected right.
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(2) Subsection (1) shall not apply to commitments restricting the acquirer or licensee.

1. insofar and as long as they are justified by the sdler’s or licensor’'s interest in a technically
satisfactory exploitation of the subject matter of the protected right,

2. which impose an obligation to exchange experience or to grant non-exclusive licences in respect of
inventions relating to improvements or new applications, provided such obligations correspond to
similar obligations on the part of the seller or licensor,

3. not to challenge the licensed protected right,

4. tomake minimum use of the licensed protected right or to pay aminimum fee,

5. to label the licensed products in a manner which does not exclude the reference to the

manufacturer, insofar as such restrictions do not exceed the term of the acquired or licensed
protected right.

(3) Agreements of the kind described in subsection (1) may, upon application, be exempted from the

prohibition under subsection (1) if the commercial freedom of the acquirer or licensee or other
undertakings is not unfairly restricted and if competition on the market is not substantially impaired
because of the extent of the regrictions. They shall be exempt from the prohibition under subsection (1)
and take effect unless the cartel authority objects within a period of three months from receipt of the
application. Section 10(4) and Section 12(2) shall apply mutatis mutandis.

(4) Sections 1 to 12 shall remain unaffected.

6. Section 18 of the ARC:

Section 17 shall be applied mutatis mutandis

1

to agreements on the sale or licenang of legally unprotected inventions, manufacturing methods,
designs, other achievements furthering technology, achievements furthering plant cultivation in the
field of plant breeding, insofar asthey represent essential business secrets and are identified,

to mixed agreements on protected achievements within the meaning of Section 17 and unprotected
achievements within the meaning of no. 1,

to agreements on the sale or licenang of other property rights such as trademarks, registered designs,
copyrights (e.g. to software), insofar as these agreements relate to agreements on protected
achievements within the meaning of Section 17, on unprotected achievements within the meaning of
no. 1 or to mixed agreements within the meaning of no. 2, and contribute to the achievement of the
primary purpose of the sale or licensing of industrial property rights or unprotected achievements, and
to

agreements regarding seeds of a variety approved under the Seed Trade Act between a plant breeder
and a seed multiplier or an undertaking at the seed multiplication level.
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HUNGARY

1. I ntroduction

The competition policy approach towards el ectronic commerce - as the market is in continuous
change - is till developing in Hungary, and therefore it is only possible to give a genera overview of the
present situation.

Although e-commerce falls under the category of content providing, almost all of the access
providers in Hungary are also concerned in e-commerce. It is important to note this, because the rules
relating to content providing and access providing are different.

According to the Hungarian telecommunications legislation, content providing is not regarded as
a telecom service. Consequently, this service can be provided without licensing. Providing Internet access
is, on the contrary, a telecom service and can only be provided with a licence. The Hungarian
Communications Authority issued about 40 licences, but there is a significant number of access providers
who had started their activity before the system of licensing was introduced and who drive their businesses
without a licence. Hence, there is intense competition on the Hungarian market of Internet access
providers.

With regard to electronic commerce between undertakings and consumers (B2C e-commerce),
two decrees are to be applied: a government decree' concerning distance selling and a ministry decree?
concerning - among others - the commercial activity of mail ordering. The distance selling decree contains
rules corresponding to the rules of the relevant EU directive. Furthermore, the act on electronic signature
has been drafted, and - according to a resolution of the government® - it will assist the transactions
concluded through the Internet. Thereby, Internet commerce in general could be escal ated, too.

Regarding - inter dia - the above mentioned facts, it is obvious that e-commerce is still evolving
in Hungary, athough significant legal barriers to entry do not exist. Consumers substantially mistrust
electronic payment, and only a few banks offer services that make el ectronic payment possible.

Regarding electronic commerce between undertakings (B2B e-commerce), the new forms of
internet based business, which may face antitrust challenge in the future (i.e. Joint ventures, B2B
exchanges), are also in an evolutionary stage. In Hungary, B2B e-commerce substantialy takes place
through the EDI (Electronic Data Interchange) system which is not based on internet protocol. Since the
appearance of the EDI systems in 1996, the number of its users has dynamically increased.* Nevertheless,
internet based arrangements for B2B e-commerce may become prevailing by 2002. The most significant
arrangements can be Web-EDI systems. Currently, there are two providers of Web-EDI services in
Hungary, but there has not been any experience accumulated about their operation.

Concomitantly, the Hungarian Competition Office (HCO) has not yet decided in cases related

directly to electronic commerce (the only such case so far concerned the registration of domain names - Vj-
135/1999.). However, since the competition policy approach towards e-commerce highly resembles the
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approach towards traditional businesses, the general practice of the HCO is used as a basis for the
presentation of those principles that would be applied in future cases.

2. Market definition, price discrimination and predation

Until September 2000, the HCO has neither received any notifications or complaints concerning
directly e-commerce markets, nor has it taken action ex officio. Some cases can be mentioned where the
HCO assessed the deceptive nature of advertisements shown on the Internet, but in these cases the
definition of the relevant market had no practical significance, since market definition and the assessment
of market position only have an important role in antitrust procedures.

Regarding the lack of experience in the field of e-commerce, the former practice of the HCO is
summarised here, remarking the issues that may emerge in the market of e ectronic commerce:

HCO'’s general practice of market definition will also be applied in the cases concerning e-
commerce. The Hungarian Competition Act® contains some categories to be taken into account while
defining the relevant market: " The relevant market shall be defined by taking into account the goods which
are subject to the agreement and the geographical area concerned.”

With regard to electronic commerce, the relevant product (the "goods"' that can be subject to an
agreement) is a specia service which shows both the characteristics of Internet services and of traditional
trade services. In 1999, the HCO investigated a supposed cartel in the market of Internet services. In this
case, the market of the registration of the '.hu’ top level domain was concerned from the viewpoint of
supply substitutability. When defining the market, the HCO made a distinction between access providing
and content providing. Furthermore, it identified several market segments with regard to content providing,
and the market of the domain name registration was defined as one of these independent market segments.

In traditional market analysis, the HCO used to differentiate between retail trade markets and
wholesale markets. According to us, this separation is not identical in e-commerce, snce B2B e
commerce is not necessarily based on the traditional manufacturer-distributor relationship. (However,
separating C2C markets from B2C ones is not apparently necessary).

With regard to market definition and concerning the current practice of the HCO, the following
must be kept in mind:

According to the Hungarian Competition Act, "In addition to goods which are subject to the
agreement, any goods that can be reasonably substitute for them shall also be taken into account. When
doing so, the intended use, price, quality and terms and conditions of fulfilment shal be taken into
consideration."

While implementing this article, the HCO assesses firstly the trend of prices and, secondly, the
conditions under which consumers can acquire the relevant product. Price dispersion might be different in
relation to the different products or product groups, but the HCO has not so far received complaints
making a grievance of price discrimination. With regard to the term ’same conditions, the legal and
customary rules relating to mail ordering and distance selling services must be applied, since sales on the
internet must be also regarded as distance selling.

According to the Hungarian Competition Act, "The term ‘geographical area means the territory
outside which:
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— aconsumer is unable to procure the goods or is able to procure them only under considerably
less favourable conditions, or

— the sdler of goods is unable to sell the goods or is able to sell them only under considerably
less favourable conditions.

In the case of Internet, the extension of the relevant geographica market depends upon the
interpretation of the term 'considerably less favourable'. In this way, the extension of the market must be
assessed on a case-to-case basis, analysing the particular circumstances in each case. In generd, the
geographical market can be defined as “globa” when the relating customs and duties and the transaction
(delivery) costs do not together constitute a significant extra cost compared to the cost of purchase at
home. Software and low weight products (i.e. books, CDs) typicaly fall under this category. With regard
to these products and to the delivery costs, it is assumable that the geographical market can be extended to
the neighbouring countries. Concerning other products and services, it may be justified to define the
geographical market as 'national'.

3. Network dominance

As mentioned above, the HCO has not issued decisions concerning directly e-commerce, so the
former experience of the office can be referred to when contributing to this issue, but some early progress
is already perceivable in the market, and these can be taken into account as well.

According to international experience, the establishment of electronic market places - typicaly
B2B portas - needs relatively large investment, and the barriers to entry ssemming from network effects
are high. Typically, only determinant actors of the traditional markets may be able to win the large number
of customers adequate to operate the market place economically. Therefore, in many cases, larger
undertakings likely have significant advantages in competition. This general statement may, however, not
aways betrue, but - while evaluating a given case - the assessment of the referred entry barriers would be
regarded as particularly important. Maybe one example is ought to be mentioned in so far as regards
barriers to entry: the small number of businesses that possess the adequate infrastructure to operate an
internet portal. In the present situation, it could be expected that smaller undertakings will disappear either
because they lack capital, or through acquisitions, and in this way the market will be more concentrated.
(Nevertheless, these transactions might fall under the M& A rules.)

The establishment of B2B market places may lead to dominant position because of the network
effects and the high barriers to entry (these latter might also be created artificialy by applying the
company’s own standard). If the market place isto be established by more than one undertakings, the HCO
can observe the formation of the market place ex ante and in that way it can prevent the evolving of
dominant position. Should the undertakings have the intention to operate the electronic market place in the
form of a full function joint venture, the HCO investigates the cases according to the rules relating to
mergers. A merger procedure can only be started if the transaction needs approval, that is if the aggregate
net turnover of the undertakings concerned exceeds the thresholds defined by the Competition Act. In
order to carry out this evaluation, the activities integrated in the joint venture must be determined. The
problem arises that it is attached to market definition, sinceit is necessary to assess whether the performing
of atraditional activity could substitute the performing of this activity on-line.

If the new undertaking is not a full function joint venture, but two or more independent
undertakings establish the portal by agreement, the HCO applies the rules relating to agreements restricting
competition. This kind of agreement must be notified for exemption if the market share of the undertakings
concerned excesses ten percent. In this case, the definition of the market is a significant requirement for
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further investigation. (HCO's approach toward market definition has been discussed under the previous
subtitle).

Both in the cases of mergers and agreements restricting competition, the HCO analyses the
relevant market and the effects on competition. Under circumstances qualified by law, the HCO can
approve the merger or exempt the agreement even if dominant position exists or there is some restriction of
competition, respectively. In this case, the HCO assesses the advantages and disadvantages stemming from
the merger or the agreement. While doing this, the HCO takes only those advantages into account, that
could not be reached without the merger or the restriction of competition. These benefits refer basically to
efficiencies including not only alocative and productive but aso dynamic efficiency. This attitude
guarantees that the practice of the office would not inhibit innovation, and that the office would only
intervene in the formation of el ectronic market places in areasonable extent.

The HCO can impose conditions and obligations upon the undertakings in order to prevent the
possible restrictive effects. When applying this aternative, measures that could deter undertakings from
investment must be avoided, but it must be also secured that none of the B2B electronic market places
restricts other competitors in market action. Consequently, it cannot be stated in general that the operator
and participants of a B2B market place must be separated, though the eventual exclusive clauses would
face close scrutiny. By assuring transparent operation and reducing exclusive clauses to the necessary
level, the possibility of abuse may probably become limited. In other cases, by the application of rules
relating to the abuse of dominant position, the HCO might be able to restrict the practices distorting
competition.

The situation is completely different when a B2B portal is established by undertakings that are
not independent from each other. In this case, the HCO has only limited means for ex ante control, since it
can apply only the rules relating to the abuse of dominant position. It is theoretically possible to control ex
ante the practice of leveraging, athough the Competition Act does not specify it expressly as an abuse.

Regarding the fact, that el ectronic market places in the Hungarian geographical market are still in
an early stage of their development, any experience related to predatory pricing cannot be presented.

4, Enhanced opportunitiesfor co-ordinated effects

Since there has not been sufficient practical experience gained, only atheoretical approach can be
presented, again. Nonetheless, it is held, that it would not be reasonable - at the current level of
development - t