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Foreword

} This report examines Switzerland’s foreign direct investment policies. It is
the result of an examination held in October 1995 by an OECD Working Group
made up of representatives of the Committee on Capital Movements (CMIT) and
the Committee on International Investment and Multinational Enterprises
(CIME). These committees promote liberal, non-discriminatory investment poli-
cies through the OECD.Code of Liberalisation of Capital Movements and the
National Treatment Instrument. |

Following the Working Group examination, this report was adopted by the
CMIT and the CIME. Factual updating has been made through December 1995.
The report was approved and derestricted by the OECD Council on
12 February 1996. ‘
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Introduction

‘The Swiss Federal Government and cantonal authormes are reassessing their
policies in light of the need to strengthen and improve the attractiveness of
Switzerland as a location for busmess This call for political action stems prima-
rily from the globalisation of economic activities, but also from the rejection of
Switzerland’s association with the European Economxc Area (EEA) by the Swiss
~ electorate in 1992. But it comes also from a recognition that the internal Swiss
market is itself not fully integrated. Lack of competition in a number of sectors of
the Swiss market in turn implies higher costs of operating in Switzerland. A
comparison of purchasmg power in various OECD countries conducted by the
OECD found that Swiss prrces tend to be 31gn1ﬁcantly higher than in other
countries.! '

watzerland is one of the most 1mp0ftant countnes of origin for direct
investment. Indeed, outward direct 1nvestment on a per capita basis is higher than
in all other OECD countries, and the largest Swiss firms have historically been
among the world’s most active international direct investors. Globalisation, how-
ever, usually takes the form of locatrng manufactunng activities out of
Switzerland. For various economlc reasons (level of salaries, access to the EEA,
““inherited’” mdustry structure) 1t 1s less often the case that new production
activities of multinational compames are located in Switzerland. One possible
reason for the fact that there is very little forelgn direct investment (FDI) in
manufacturing is the characteristic that the vast majority of Swiss firms are small
and famlly-owncd Switzerland rather qualrﬁes for headquarters functions and
services closely linked to them. As a consequence, most inward investment is in
the service sector, not least because of the fiscal advantages of locating certain
activities such as holding companies in Switzerland. The stock of outward invest-
ment is currently almost two and a half times as large as that of inward invest-



ment, This ratio has grown in recent years. While the surplus in direct investment
is only part of Switzerland’s overall position of important creditor, the impedi-
ments to foreign investment in Switzerland documented in this study have almost
certainly reduced the level of inward investment. These impediments arise from a
mixture of Federal and cantonal policies and from private practices.

Of the factors that have discouraged FDI in Switzerland, federal rules
discriminating against foreign investment have been among the least important,
restrictions on purchases of real estate being the main exception. The Federal
Government has traditionally played a minor role concerning inward investment,
just as it has in the economy as a whole. There is no general screening mecha-
nism for investment and public monopoliesvhave traditionally been less important
- than in many other OECD countries. There are a number of restrictions in
individual sectors (some of which are also found in other OECD countries), such
as transport, but there are no statutory restrictions at the Federal level in manu-
facturing, for example. The absence of Federal controls has been offset to some
extent by regulatlons at a cantonal level and by private practices of SWISS.
companies. The cantons admlmster the authorlsatron for the sale of real estate to
foreigners, hold a monopoly of several services such as fire insurance and
provide guarantees for the cantonal banks These obstacles are complemented by
private practices which, though they are no longer penmtted to discriminate
against fore1gn investors, nevertheless restrict the possxbllmes to acqurre many
Swrss compames except those already eager to sell ‘ .

Swrtzerland is movmg towards a more open envrronment for mvestment
With internal and external pressure for change mountmg, the hberahsatlon of the
Sw1ss economy has become a priority for the Federal Government Estabhsh-
ments owned by public authontles have to take on new forms i in resporse to the
globahsatron of their tradmonal markets The drrecnon of change 1s unambigu-
ous. Neve"theless, the _pace of reform is dictated by the referendum process;
mdeed on several ‘occasions, not least concernmg EEA membershlp -and real
estate hberahsatlon, reform proposals have been reJected by the voters Convmc-
~ing the Swrss populatlon of the need for change is sometimes an arduous task,
made all the ‘more dlfﬁcult by the renewed growth albert slow, of the Swzss
economy whrch appears to undermme the 1mpetus for change

This report s orgamsed as follows. Chapter 1- analyses direct investment
trends’ in Switzerland and the role of FDI in the: Swiss economy; it also. contains
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tables and charts illustrating this subject. Chapter 2 discusses Switzerland’s
policy towards FDI, focusing on horizontal and sectoral issues, respectively. In
Chapter 3, an assessment of these policies is made. Annex 1 prescnts
Switzerland’s present position vis-a-vis item I/A of the Capital Movements Code
(inward direct investment) and its exceptions and ‘‘transparency items’’ under
the National Treatment Instrument. Annex 2 presents statistics on Switzerland’s
foreign direct investment and Annex 3 provides statistics on FDI in the OECD

~ area.
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Chapter 1

The role of foreign direct investment
in Switzerland’s economy |

A. FDI inflows, home countries and sectors

Switzerland offers a central location within Europe, a skilled workforce and
a well-developed infrastructure. In spite of these advantages, however, there are a
number of potential drawbacks to investing in Switzerland. Not only is the
domestic market relatively small, but Switzerland does not belong to either the
European Union (EU) or the European Economic Area (EEA). Empirical studies
- suggest that market size is an importziﬁt' consideration for firms investing abroad.
A small natlonal market is not an insurmountable obstacle glven that Switzerland
is surrounded by large nelghbours, but the fact that it is not part of the EEA may
have created the perception that full access to the larger market is not assured
- from a Swiss base. Foreign investment has also long been discouraged by anti-
takeover clauses in Swiss enterprises statutes, restrictions on foreign acquisitions
of real estate and lack of competition on the domestic market. As a result, direct
investment in SW1tzerland has not shown the same dynamism as that found in
other small Member countries in recent years. It remains concentrated in certain |
services sectors, notably banking -and holding compcnies, and is motivated at
Jeast in part by tax considerations. Inflows declined steadily in the early 1990s
and represented a net divestment in 1993 (Table 1, Chart 1). They have since
recovered and were over SF 4 billion in 1994. This was due in part to an increase
in reinvested earnings by foreign-owned companies, reflecting the situation in the
foreign exchange market. Table 3 (Annex 2) provides addmonal measures of the
1mportance of FDI for the Swiss economy. :
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Table 1. Direct investment flows, 1983-1994
US$ million

Inward Outward
1983 . 286 492
1984 _ 520 1139
1985 : -1 050 4 572
1986 1778 ‘ 1 461
1987 2044 . 1274
1988 ' 42 ' 8 696
1989 ' 2254 7 852
1990 ' 4 458 ‘ 6372
1991 ' 2 613 - 6 543
1992 : - 411 < 5673
1993 . -84 8 767

1994 o 3 296 11 018

Source: OECD/DAF.

Chart 1. Foreign direct Investment flows to and from Switzerland,

1983-1994
US$ million 1JS$ million -
12 000 12 000
10000 - - | - | '\ : ‘.f"; 10 000
8 000 | | » : _‘~ 8 000 -
6 000 — s»ooo"

4000 . - 4000
2000 2,000

0. .

0

, LR ,rl . "\‘1 R fl- ‘ 1 ; "-,:,.’ 1 EREUA _2000
1983 1984 . 1985 1986 1987. 1988 - 1989. -1200 .. 1991 ~.1992 1993 = 1994~

Source: Swiss National Bank.
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To understand the factors behind these trends, it is necessary to look more
carefully at the sectoral distribution of inward investment. The decline in inward
investment registered in 1993 could be attributed in part to the economic reces-
sion but was primarily the result of net divestment by financial and holding
companies and by firms engaged in trading. These declines were only partly
offset by increases elsewhere, notably in banking. Table 2 and Chart 2 show the
distribution of the inward stock of direct investment in Switzerland by sector.
Fully two fifths of all investment in Sw1tzerland is in holding companies, reflect-
ing inter alia favourable tax treatment accorded to such firms at both a Federal
and a cantonal level. However, recent changes in EC tax legislation (see the
section on tax policies) have ehmmated ‘Switzerland’s competitive advantage for
the establishment of holding compames by EC investors. This has already led to
a net divestment in this sector, a trend whlch may ‘well contmue over the coming
years. S

Another one quarter of the stock of inward investment is in the banking
sector. Until recently, foreign firms were generally interested in Switzerland as a
location for issuing bonds. In the past two years, the emphasis has shifted
towards custodial business or asset management. The insurance sector, in con-
trast, has a very small forelgn presence and foreign firms represent only a

Table 2. Inward investment in Switzerland by sector, stock 1993

SF million
Total EU EFTA N Orher
‘ v : : : » America i
Manufacturing , D . 6157 2256 . 2 480 1383 39
Chemicals, plastics, rubber 1112 277 43 753 39
Metals, machines, vehicles 480 461 - - 20 0 0
Electrical, optical, watches, energy o 3494 684 2 393 418 0
* Others (incl. construction) : S 1071 835 24 Co212 0
Services o . S 47 883 27 941 864 14 515 4 563
Trading, distribution, servicing . = ©o 11302 -6 797 ST77 . 4034 397
Holding compames : 21 130 12 783 35 7 984 328
Banks' S 13842 7837 714 1 450 3 841
Insurance , .. 429 . 256 39 128 . 6
Other services - 1181 269 o 922 -10
Total S 54040 30197 3344 15898 4601

Source:  Swiss National Bank.
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Chart 2. Direct investment In Switzerland, stock 1993
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Source: Swiss National Bank.

minima! share of the Swiss. insurance market. A large acquisition of part of the
Swiss firm Swiss Re at the beginning of 1995 by the German insurance company
Allianz should boost total foreign participation in this sector, and, depending on
the extent to which it was financed from abroad, could have greatly increased
Swiss inflows in 1995. The share of total foreign investment in Swiss industry is
relatively insignificant, reflecting in part the small and fragmented nature of the
Swiss manufacturing sector, together with the difficulties for investors to acquire
control of large Swiss firms. - o o
Where does this investment come from? Table 3 and Chart 3 show the stock
of investment in Switzerland in 1993 by country of origin. As in many European
countries, the United States is the largest single investor, but the largest share of
investment comes from Europe, in Switzerland’s case almost two thirds. France
and Germany are the largest European investors in Switzerland. Investment from
the European Union and North Amenca are similar in terms of the most impor-
tant sectors. Both have over 90 per cent of their stock of investment in
Switzerland in services, primarily holding. companies, banking and commerce.
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The highest share of manufacturing investment comes from the former EFTA
countries and can be explained in large part by the activities of the Swedish-
Swiss company Asea-Brown Boveri. Without this investment, the activities of
~ foreign firms in the Swiss manufacturing sector would be significantly smaller.
Table 1 (Annex 2) tells a similar story for annual inflows.

Looking at investment by American firms based on US Commerce Depart-
ment data provides insights into the Vna'ture of foreign investment in Switzerland
which are often lacking from the Swiss data. By industry of affiliate, three
quarters of the assets of US firms in Switzerland are in finance (excluding
banking), holding companies and ‘wholesale and retail trades. By industry
of the parent company, in contrast, three quarters of total assets are held by

Table 3. Direct investment in Switzerland, 1994

SF million
Total stock % of total

‘United States 15 348 24.2
France ‘ 11 883 18.8
. Netherlands : 10 559 16.7
- Germany 7 600 12.0
Japan : 3610 - 57
Italy 3205 5.1
Sweden - : ' 3157 5.0
United Kingdom 2 854 4.5
Luxembourg . 1 647 26
Canada 508 0.8
Belgium - 392 0.6
Israel ' A 306 0.5
. Austria , R o 216 0.3
Spain o 192 0.3
Denmark o ' 165 - 03
Turkey - C 75 0.1
EU co : 38694 . 61.1
EFTA . . 3739 . 59
Other Europe ‘ 157 - 02
North America : ~ 15 855. 25.0
Asia/Australia 4 359 6.9
Latin America o 479 0.8
Africa , 59 . 0.1
Other 4 0.0
Total , 63 346 100.0

Source: Swiss National Bank.

17



Chart 3. Direct investment in Switzerland, stock 1994
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Source: Swiss National Bank.

-manufacturing firms. Thus it appears that American manufacturing firms are
investing in Switzerland to establish holding companies or regional headquarters
for the European market. ThlS trend has undoubtedly been strongly influenced by
tax considerations.

B. Direct investment cutflows, host countries and sectors

Switzerland has historically been a major outward investor. On a per capita
basis, it has the highest stock of outward investment per person of all OECD
Member countries reporting stock ﬁgures and ranks eighth in terms of the value
of its overseas investment. Swiss firms now employ 1.3 million workers outside
of Switzerland, equivalent to roughly one third of the Swiss labour force
(3.8 million workers) and also 31m11ar to the number of foreigners living in
Switzerland. o .

Swiss direct investment outflows have remained at high levels since 1988,
with very little of the cyclical decline in flows seen in other countries. Annual
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outflows have been between SF 8 billion and SF 15 billion since 1988. Almost
‘one half of the increase in outflows between 1992 and 1993 can be explained by
the new reporting requirements for Swiss firms. Furthermore, over one fifth of
the outward stock of Swiss direct investment abroad is by firms which are
themselves majority-owned by non-Swiss companies. Most of this investment is
attributed to holding companies and those firms engaged in commerce.

As in certain other small economies, this outward investment is dominated
by a few very large firms. Twelve Swiss companies account for one- half of all
outward Swiss investment, and six of these companies rank among the world’s
largest 100 multinational enterprises (see Table 4). Three of these companies are
in the chemicals and pharmaceuticals sector, reflecting the historical importance
of that industry to the Swiss economy. Almost one fifth of the stock of outward
investment from Switzerland involves this sector. Similarly, another 14 per cent
of outward stock is from the food industry, largely a result of Nestlé’s acquisi-
tions abroad.?

Table 4. The largest Swiss multinational enterprises ranked by foreign assets, 1992

) Foréign Fore‘ign Foreign

World . . share share share

rank Corporation Industry of assets*  of sales*  of employment*
.2 (%) (%)

7 : Nestlé Food : 91.7 98.2 96.9

13 ABB Electrical equipment 865 88.9 93.2

39 Ciba-Geigy Chemicals : o 49.5 66.0 - 755

46 Sandoz Pharmaceuticals . o 73.2 96.1 85.8

60 Roche Holdings  Pharmaceuticals » 434 96.7 - 81.1

62 Holderbank Building materials L 927 . 893 93.8

* . The foreign share relates to the share of assets, sales and cmploymcnt of thc firm which are outside of Sw:tzerland
Source:  World Investment Report, UNCTAD, 1994.

The sectoral composmon of the outward stock is much more evenly distrib-
uted than was found for inward mvestment This is true both between services
and manufacturing and within cach of the two as well (Table 5, Chart 4). Over
time, the stock of outward direct investment in services has grown much more
quickly than in manufacturing and in 1993 the share of outward direct investment
in services exceeded that in manufacturing for the first time.> As recently
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Table 5. Direct investment abroad: position
at year-end 1993, by sector

SF

(million) %
Manufacturing - 62 997 47.8
Food, beverages and tobacco , - 17840 13.5
Textiles, leather and clothing - 723 0.5
Chemical products 25196 19.1
Mechanical equipment : 7428 56
Electric and electronic equipment 11810 - 90
Services . ; ' 68 793 - 522
Wholesale and retail trade C 11178 ~ 85
Transport and storage — 1433 1.1
Finance, insurance and business services 53 839 409
Communication _ 1 956 1.5
Other services : . . 387 03
Total ' _ 131 790 100.0

. Source: = Swiss National Bank. -

Chart 4. Swiss investment abroad, stock 1993

Source:. Swiss National Bank. - .-
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as 1985, the manufacturing share had been 70 per cent of the total. The growth of
services can be explained by the need for Swiss banks and insurance companies
to look beyond their own borders. Outward investment had previously been
dominated by the large manufacturing firms such as Nestlé and Ciba-Geigy. As
in other countries, the 1mproved reportmg in 1993 may also have added to the
weight of services if relatrvely more service firms were declaring their foreign
assets compared to when the survey was voluntary

By destmatlon Swrss outﬂows are directed towards the largest national
markets (Table 6, Chart 5) Four host countries (the United States, France

Table 6. Swiss direct inustrnent position abroad, 1994

SETT it SF '
(million) - -_.% [ : : (million) ¥
OECD : 116 873 78.8 ' Non-OECD 31354 212
Europe S 72566 49.0 Africa 2 063 14
Austria 2 544 1.7 South Africa 764 0.5
Belgium 3787 26 ’ :
Denmark 801 0.5 Central and Eastern Europe 1121 - 08
France : 12 821 - 86 Czech Republic 197 0.1
Germany : 12472 84 Hungary 191 0.1
Greece - ’ ‘ 406 0.3 Poland 276 0.2
Ireland. . . .. .. - 1930 13 Others S 457 0.3
Iy =~ Y4522 31 '
Luxembourg = . - 50 ¢ 0 .:3290 .22 " Latin America.- . 20656 139
Netherlands ~ ~ .© .~~~ 9017 . 6.1. Argentina 443 0.3
‘Norway "~ /ol 757 0.5 Brazil 4352 2.9
Portugal ;- w0 il Lo . 577 -+0.4 Chile : 1084 0.7
Spain .. ... . 3105 2t Others : 14 777 10.0
Sweden - ¢ T e 2029 14 : ' ‘
UK+~ .- oo, .. 14508 - 9.8 . Asia . : 6182 42
o ' - - Hong Kong , 2232 1.5
North America :-~ -~ * = :36262 . 24.5 - South Korea ' 212 0.1
Canada ... -,4338: 29 Malaysia ) 383 0.3
United States S 31 925 2t 5_ Singapore 760 0.5
PO T 1/ 7.7 i Chinese- Taipei- : o522 04
Other OECD . S 8047 5.4 .- Thailand R 511 0.3
Australia _ ' 2104 - '14  China R T 261 0.2
Japan , - . . ... ...4198 .28 . India o . 195 0.1
© Mexico . 1447 1.0  Indonesia ' 201 0.1
New Zealand” ..~ ' : . <. 28..°.0.0  Philippines o 262 02
Tutkey .. - . . . . _270 02 L o . :
o ' : - Others. ' 1332 . 01
’ " Total - ‘ 148 227  100.0

Source:  Swiss National Bank.
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Chart5. Swiss investment abroad, stock 1994
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Germany and the United Kingdom) receive almost one half of the total stock of
outward investment. The same pattern characterises recent Hows of Swiss direct
investment abroad (Table 2, Annex 2). The rest of the investment is widely'
dispersed. By region, Europe has received one half of the stock of outward
investment. The high share of Swiss investment in Latin America represents
partly the presence of Caribbean finance affiliates, as is also true for many other
OECD countries. But there are also substantlal investments by companies such as
Nestlé in the Latin American food industry. The evolving strategy of Nestlé
towards greater emphasis on developmg country markets should push up the non-
OECD share of Swiss investment in the future.

'Looking instead at employment ﬁgures Wthh are not as affected by the
presence of finance affiliates, the European share is even higher, at almost 60 per
cent of the total. These shares have remained stable in the 1990s except for a
reshuffling: of positions within Europe. The share of employment accounted for
by Central and Eastern Europe quadrupled and thlS was offset by a declme in the
EPTA share (Table 7). . .
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~ Table 7. Employment by Swiss firms abroad
' ~ Number of employees :

1990 % 1993 %
EFTA 105 575 10.9 101 785 7.3
"EU , 447 572 46.1 635 095 484
Central and Eastern Europe 5 995 0.6 34 223 2.6
Other Europe 5191 0.5 5 581 0.4
North America 183 636 18.9 239 546 18.3
Latin America . 90 046 9.3 116 162 8.9
Middle East . 7 287 0.8 13 834 11
Africa ' 31 071 32 37 693 2.9
Australia, New Zealand 25781 27 24 026 1.8
Asia, Oceania ~ - 69 032 7.1 103 283 7.9
Total 971 186 . , 1311283

- Source: Swiss National Bank.

C. Mevrgervs‘land’,aéquisitions

The first half of 1995 has seen several notable acquisitions by Swiss firms
‘abroad, as well as two major acquisitions of Swiss firms. The Swiss Banking
Corporation acquired S.G. Warburg, the British investment bank for US$1.4 bil-
lion. Zurich Insurance acquired Kemper Corporation, the US life assurance and
fund management company, -for US$2 billion. Sandoz offered almost
US$300 million for Genetic. Therapy Inc. of the United States. Swissair paid
US$212:million for a share in Sabena of Belgium. Only this last acqu1smon can
be atiributed in any way to the effect of the Swiss rejection of EEA membership.
All the others represent an attempt by the investor to dlvermfy its economic
act1V1tles , |

~ The: largest single acqu1s1t10n in Swﬂzerland in the first half of 1995
involved the purchase by the German'insurance firm Allianz of various subsidiar-
ies of Swiss Re for US$4.1 billion, mcludmg the Swiss insurance company Elvia.
In a smaller acquisition, Schwartau of Germany agreed to buy the Swiss jam
maker Hero for US$342 million. Table 8 presents estimates of the number of
M&As in Switzerland. Since 1988, foreign firms have been involved in almost
300 mergers or acquisitions involving Swiss firms, or 15 per cent of the total. In
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Table 8. Mergers and acquisitions
in Switzerland

~ Number of operations

Foreign

l3y Total shari
foreigners g

1988 : . 31 233 12
1989 30 357 8
1990 51 320 16
1991 ' 30 257 12

- 1992 54 333 16
- 1993 _ ' 49 250 20
1994 52 266 20
Total 297 - 2036 15

Source: Crédit suisse.

value terms, acquisitions of Swiss firms grew from only US$140 million in 1992
- to US$740 million in 1993 to reach US$2.7 billion in 1994. In spite of this
dramatic growth, acquisitions of Swiss firms by foreign investors in 1994 were
less than one sixth the equivalent figure for Swiss firms abroad.

D Data collectlon

, The Sw1ss Nat10na1 Bank (SNB) collects data on forelgn d1rect mvestment
as part of its reporting of the balance of payments statistics and pubhshes the
results in its monthly Statistical Bulletin. The SNB has conducted annual surveys
of ‘direct investment abroad by Swiss: companies-only since:1985. The survey
collects information on the inward and outward stocks of direct investment and
on annual ﬂows, as well as on the employment of Swiss firms abroad. Because
this survey is used as the basis for balance, of payments. reporting, annual FDI
flow figures are presented. only. ,m__August,;whlch is considerably. later than most
other OECD Member countries. The SNB is currently. endeavouring to speed up
this process and is considering conductmg separate surveys for flows and stocks
which .would greatly speed up the. release of flow data." ’ '

- Since thé:legal basis for the: yearly survey was establnshed only recently,
reporting has only been compulsory since 1993. It is estimated that this change
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added some 15 per cent to stocks and flows compared with the sample in earlier
years. The Federal Law. of Statistics requires all Swiss firms with foreign invest-
ments over 10 million Swiss francs and foreign firms with the equiValent ievel of
investment in Switzerland to provide data for the annual survey. The number of
responses doubled over previous years when reporting was not compulsory.
About 500 Swiss firms and 1 000 foreign firms established in Switzerland
participate in the survey.

E. Definitional issues

Direct investment refers to investment that increases, reduces or results in a
lasting interest in an enterprise operating in a country other than that of the
investor, the investy.’s purpose being to have an effective voice in the manage-
ment of the enterprise. The definition of direct investment used by the Swiss
National Bank complies with the guidelines of the IMF and the OECD, with a
lasting interest deemed to arise when the investor holds 10 per cent or more of
the total shares of a company. Prior to 1995, however, the SNRB left the question
of whether the intention is to secure a lasting interest to the irivestor in each case
rather than stipulating a precise cut-off point. The effect of this change is not
likely to affect greatly the results, since most investments typically involve
majority control. : | |

Foreign direct investment data provide only a partial view of the activities of
Swiss firms abroad and of foreign firms in Switzerland. They record only that
share of the investment which ‘is financed from abroad or through retained
earnings. But much of Swiss investment in the United States, for exaraple, is
financed by affiliates already located in the market. The value of these acquisi-
tions can be several multiples of the FDI figures and provide a fuller picture of
the internationa! activities of firms.* Recent figures on mergers and acquisitions .
involving Swiss firms suggest that both inflows and outflows increased dramati-
cally in 1994 (Table 9). Swiss firms invested SF 18 billion abroad in 1994 in
buying foreign firms. Much of this involved Swiss chemicals firms making
purchases of American firms.

Two of the largest cross-border deals in 1994 involved Swiss companies as
acquirers. Roche Holdings acquired the US company Syntex for US$5.3 billion
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Table 9. Mergers and acquisitions involving

Swiss firms
SF billion
Swiss Foreign
acquisitions - acquisitions
abroad in Switzerland
1992 - 5.32 0.14
1993 1.18 0.74

1994 17.90 2.70

Source:  Crédit suisse.

and Sandoz acquired Gerber Products, also of theUnited States, for US$3.7 bil-
lion: Since most of this was financed through existing afﬁhates it will not. have
the full effect on flow flgures as would otherwise have been the case. As of 1993,
Smtzerland was the fourth largest investor in the Umted States in terms of -assets

(market values)
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Chapter 2

Sw1tzerland’s pohcnes towards forelgn dlrect
investment

A, Introductioh

There are no general screening mechanisms for foreign investment in
Switzerland, although authorisation is required in certain sectors subject to spe-
cial conditions. The only horizontal restrictions apply to the ptirchase of real
estate, known as the Lex Friedrich, and the requirement that the majority of the
board of directors of a limited liability company should be Swiss citizens domi-
ciled in Switzerland. The Federal Government has endeavoured to ease both of
these measures. State ownership of Swiss companies has traditionally been less
comimon in Switzerland than in other European countries, although the cantons
maintain a number of public monopolies. Certain steps have also been, or will be,
“taken to open up a number of sectors: such as air and rail transport and telecom-
munications to private competition, but a complete privatisation is not envisaged
at present. Policies towards the electricity sector are influenced by the traditional
desire for self-sufficiency on national security grounds, in contrast to most other
OECD countries, although this too is changing as part of the drive to lower the
cost dxsadvantage of producing in Switzerland. »

A number of restrictions on foreign investment arise in financial services, air
~ transport, films and broadcasting. In banking, the law continues to require mirror-
image reciprocity, implying that licences to foreign banks are given on the
condition that Swiss banks receive similar treatment in the foreign bank’s home
country. However, in practice the Banking Commission often accepts reciprocal
national treatment. Certain reciprocity conditions are being narrowed and home
country supervision is being adopted as part of the drive to make Swiss law more
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euro-compatible and as a result of World Trade Organisation (WTO) commit-
ments stemming from Uruguay Round negotiations. Similar steps are being taken
in insurance, although the majority of cantons maintain a monopoly in fire
insurance. |

B. General issues
i) Programme of revitalisation of the Swiss economy
and Swzsslex '

- Once an oasis of economic stability in an otherwise 1nﬂat10nary world the
Swiss image became tarnished in the late 1980s and early 1990s. Other European

~countries undertook structural reforms aiming to liberalise their economies, while

new markets emerged in Asia, Latin America and in Eastern and Central Europe.
Meanwhile in Switzerland, growth in the 1980s was unspectacular. By the end of
the decade, loose monetary -policies drove up inflation to unusually high levels
and when policy. was tightened around 1990, the economy even fell into reces-
sion.’ Unémploym_ent started to creep- up towards levels seen in other OECD
countries. To this relative decline was added the problem of access to the internal
market of the EU as Switzerland voted to remain outside of the EEA !n a
referendum in December 1992. o

" In response (o these challenges, the Federal Council (Government) instituted
a programme for the revitalisation of the Swiss economy and a legislative
programme labelled ‘‘Swisslex’” (in reference to its precursor ‘‘Eurolex’’ which
was based on the presumption of Swiss accession to the EEA). The two initia-
tives encompass many of the reforms that would have resulted from EEA mem-
bership.’ These include, in addition to a revision of cartel law, a framework law
on the Swiss domestic market to promote deregulation at the cantonal and
communal level, and a law against technical barriers to trade. As an amendment

~ to the Swisslex programme, the Government tried, without success, to dismantle

many of the restrictions in the law on the acquisition of real estate by foreigners
(the Lex Friedrich). In the field of infrastructure, the reform of postal services,
railways and telecommunications will-imply -a restrictive definition of the activi-
ties for which. government-owned companies still hold a monopoly. Full
privatisation is not envisaged at the present stage. Other measures seek to extend
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reform efforts to include agriculture, social security and public finance, as well as
institutional reform (primarily the acceleration of authorisation procedures). This
revitalisation of the economy has a number of implications for foreign direct
investment in Switzerland. |

a) Competition policy

The combination of a small domestic market and a permissive government
attitude towards cartels has meant that collusive behaviour in Switzerland has
been commonplace. As of 1985, there were 500 business associations (Verbénde)
which often enforce both horizontal and vertical cartels. ' According to the
OECD’s 1991/1992 Economic Survey of Switzerland, ‘‘persistent cartels are
fairly common in many production and distribution activities concentrating on
national and particularly local markets. Strong cartels have also existed in bank-
ing and insurance up to the late 1980s’’.6 Tacit collusion has also been reported.
Partly as a result of thlS cartellisation of the Swiss market, the overall domestic
price level is 40 per cent higher than in the rest of the OECD for private
consumption and 30 per cent higher for capital investment.? ~

As part of the programme of revitalisation, draft legislation to overhaul
the Cartels Act was submitted to Parliament by the Federal Council on
23 November 1994 and approved in October 1995. It became law in early 1996.
The Council recognised the deficiencies of the old Cartels Act:® -

e the vagueness of the legal norm and the wide range of acceptable
grounds for justification have rendered the law ineffective and its appli-
cation in each individual case unpredictable; |

 the Cartels Commission, which carries out the mvest1gat10ns pursuant to |
the Act, is understaffed; as a result relatively few cartels are investigated,

« legal procedures under the Act differ from those commonly applicable
under Swiss administrative law;

~* . the Act deals primarily with cartels and only marginally with other anti-
competitive practices, notably the abuse of a dominant position.

To some extent, the competition policy of the EU has served as a model
which not only allows for the adoption of a policy which has already been tested
but which also guarantees to some extent that Swiss firms active in the EU will
not be subject to regulations concerning competition policy which are in contra-
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diction with those at home. Unlike EU law, however, Swiss legislation will not
generally forbid anti-competitive agreements; such a prohibition would have
required a change to the Swiss constitution. ~

The thrust of the new law is that it prohibits the elimination of ‘‘effective
competition’’. It introduces the presumption that horizontal agreements setting
prices, production volume or territorial distribution eliminate effective competi- -
tion and are therefore unlawful. Limitations of competition are not prohibited if it
can be demonstrated that they promote economic efficiency which benefits con-
sumers. This could be the case for rationalisation or specialisation agreements.
The proposed legislation has the following other innovative features.

» In respect of firms holding dominant positions, the bill contains a general
clause and a list of potential abuses. The practices of such companies on
either the demand or the supply side, are treated in the same manner
irrespective of whether the firms belong to the pubhc or private sector.

~ » Instances of concentration ‘exceeding certain thresholds (annual turnover

of SF 2 billion worldwide or SF 500 million in Swrtzerland) would have

to be reported Concentration that might ehmmate effective competition

would not be authorised. | |

 The law would-also apply to firms that perform pubhc services or that

* operate in a govemment-regulated market, unless the legislation setting
 forth the state’s role rules out competltlon with the firm concerned.

. Instltutlonally, the bill would separate investigative and decision-making
powers, which would be assigned, respectively, to the Secretariat of the

- Competition Commission and to the Competition Commission (which
would replace the Cartels Commission). |

b) Intental market o

The new domestic market law ‘was approved by the Parhament in
October 1995. The bill became law in early 1996 ‘The law is aimed at establish-
ing the fundamental principles of market access throughout the Confederation.

‘The new- legislation” will glve -all pers_ons,havmg..therr establishment or
headquarters :in ‘Switzerland - the right  to offer. goods-and services, including
labour services, throughout the whole of Switzerland. Market access will be
regulated:by the laws in force in the. suppher s own market This principle applies
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to all lucrative activities which benefit from the protection of the freedom of
commerce and industry. Cantonal qualifications, or those recogmsed at the can-
tonal level, are in principle valid throughout Switzerland.

The law is not intended to harmonise rules and standards across the cantons.
Rather, it seeks to ensure market access by providing for recognition of the
standards in the home canton of the supplier by the canton where the good or
service is offered. This principle is analogous to the principle of ‘‘mutual recog-
nition”’ established by the “‘Cassis de Dijon ruling”> by the European Court of
Justice,® which forms a corner-stone of the EU’s internal market.

c) Public procurément

The law on the internal market also deals with public procurement on the
cantonal and communal level. It provides for non-discriminatory access to public
procurement. Market access will be regulated by the laws in force where the
service is prov1ded ‘ '

Regulatlons on public procurement can also be concluded by inter-cantonal
agreement. Such agreements will take precedence over the law on the internal
market, to the extent that they satisfy certain minimal conditions laid down in
that law. These conditions include requirements concerning the publication of
offers and a prohibition of discrimination. In order to avoid any discrimination
against Swiss providers vis-a-vis foreigners, the rights offered to foreigners by
international agreements 31gned by a canton should be bestowed on other cantons
on the basis of reciprocity. An 'inter-cantonal agreement was signed in Febru-
ary 1995, ‘aimed at implementing at cantonal level the agreement concluded on
public" procurement as part of the Uruguay Round. It does not meet all the
minimum conditions of the law on the internal market, i.e. since it applies only to
projects above’ certain thresholds as stlpulated by the Uruguay Round agreement.

Separate leglslatlon on public procurement at the federal level became law
on 1 January 1996. Its objective is to transpose into national law the agreements
concluded in the Uruguay Round concerning procurement by central govern-
ments. Federal procurement was previously governed by an amalgamation of
laws based, like the new legislation, on the principle of non-discrimination
between Swiss and foreign bidders, the Confederation having been covered by
the relevant GATT agreement since 1979. The new law constitutes framework
legislation to be implemented by decrees.
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d) Labour market: key personnel

Switzerland has many foreign residents: about 18 per cent of its residents do
not have a Swiss passport. At present, the followmg residency and work permits
exist for foreign workers:

e the A permit, which has a seasonal vahdrty, no residency; no right to
‘bring family along; obligation to leave the country for 3 months a year;

 the B permit, which must be renewed annually; residency and right to
bring family along; ‘ : -

o the C permit: an establishment permit with permanent validity; |

e the L permit: a short-time residence permit for activities of limited
duration (maximum 18 months). |

Approximately three quarters of all foreigners possess a permanent resi-
dence permit (C permit), which is granted after five to ten years of legal residence
(with B permit) depending on the country of origin. Permanent residents have
practically the same rights as Swiss citizens (including the right to acqu1re real
estate), except for voting and standing for public ofﬁce

Significantly for foreign investors, the regulat10n concemmg the employ-
-ment of foreign specialists has been liberalised. *‘The preference which, in
normal circumstances, must be given to the recruitment of workers locally need
not appl'y in the case of certain executive-level staff positions or qualified special-
ists from Europe and .overseas, in various economic sectors and research
areas.”’!® In a modification of the ordlnance limiting the number of foreign
workers the Federal Council; as of 1 May 1993, hberahsed the procedures for
allowing foreign managers and highly quahﬁed specialists into Switzerland. In
particular, enterprlses wishing to bring in highly qualified foreign specialists no
longer need to demonstrate that it was not possible to find a sufficiently qualified
candidate within Sw1tzerland whether among Swiss workers or those foreigners
‘already in watzerland , ,

In 1995, a new short- term perrmt (perm:s de séjour de courte durée) was
considered which would have 1mproved the treatment. of cxtrzens from EEA and
EFTA countries. One element would -have been to allow short-term workers to
bring their famlhes along. A decrsxon on this issue is still pending.

Following the conclusion of the General Agreement for Trade in Services
(GATS) negotiations, Switzerland will permit the temporary movement of key
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personnel in the services sector. Regarding managers and highly qualified spe-
cialists, the priority which is currently accorded to local employees will be
suppressed. Both the quota system and the control of salaries and work condi-
tions will continue to be maintained by the Government, however. An exception
to the principle of most-favoured-nation allows Switzerland to accord preferen-
tial treatment to citizens of the EU and EFTA concerning the admission, length
of stay and access to the labour market in Switzerland.

The competence of the Federal Council in matters concerning the labour
market is limited by the federal law on the visits and establishments of foreigners
which leaves much of the decision-making authority in the hands of the cantons.

e ) Taxatzon

_ Sw1tzerland has tradmonally attracted inward investment partly through its
low levels of taxation, both overall and in specific sectors. Almost 90 per cent of.
the stock of inward investment in Switzerland is in services, and a large share of
this total can be attributed to the tax advantages of locating certain operations
such as holding companies in Switzerland. The decline in inflows registered
in 1993, together with a drop in revenues from stamp duties since 1989, testify to
the ,weakeningf attraction .of Switzerland as a place for establishing holding
companies. The. reasons for this decline relate not so much to changes in
Switzerland. as to initiatives in'the_rest of Europe which have liberalised cross-
border capital flows 'withi'n-the European Union. In response, the Federal Council
has initiated numerous changes to its own tax legislation and the issue of double
taxation concerning dividends is being examined, along with other taxes on
~ capital. But at the same time, the Government is constrained in this area by the
objective of balancmg the federal budget

- Forty per cent of inward investment in Switzerland is in holding companies,
beneﬁting, from the low levels of taxation of profits in Switzerland. A holding
company is: defined as a corporation whose purpose is permanently to hold
substantial investments in the equity capital of other companies, whether foreign
or Swiss. To qualify as a holding company, a certain percentage of total assets
must consist of these holdings. Almost all cantons provide either relief or exemp-
tion from cantonal or communal taxes for holding companies subject to differing
conditions. To the extent their income is derived from participation in other
companies, those companies are also exempt from. direct federal taxes.!!
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However, Switzerland imposes a withholding tax on interest on bank
accounts and bonds and on dividends and other cash distributions to sharehold-
ers, including the repatriation of profits to non-Swiss investors. When other
European countries applied such taxes to all non-resident foreigners, Switzerland
was able to attract holding companies on the basis of its low rates of profits tax.
With changes in tax policies in the European Union, however, Swiss withholding
taxes have discouraged companies from setting up holding companies in
Switzerland. In early 1992, the EU enacted two directives concerning tax policy
which greatly liberalised cross-border payments from affiliates to parent compa-

‘nies within the European Union. Th¢ parent-subsidiary directive allows investors
established in the EU to receive the full amount of dividends from their affiliates
located in other EU countries free of withholding tax.!? If, instead, these divi-
dends are paid to a Swiss holding company, then a withholding tax is applied and
only a part of the total will be sent to Switzerland depending on double taxation
agreements. These non-Swiss investors may claim a partial or full refund if they
are covered by a double taxation treaty between Switzerland and their country of
residence, but it could take up to two years between when the tax is collected and
when it is refunded. Parliament is discussing the possibility of paying interest
during this period. This will not help when the refunding is only partial and the
holding company is not paying enough federal income tax to be able to profit
fully from the deductibility of non-refunded income or withholding taxes paid
abroad, Another EU directive applies a neutral tax regime in the event of restruc-
turing arising within the EU, while Switzerland taxes profits with respect to book
values when such restructuring take place such as when a Swiss company sells an
affiliate abroad. . o ' ' * .

Partly because of these tax changes, a number of companies have withdrawn
their capital from their holding companies in Switzerland. Even Swiss companies
may now contemplate moving- their - holding companies out' of Switzerland.
Switzerland has seen a migration of holding companies towards countries such as
Luxembourg. In response, the Federal Council has begun to negotiate bilateral
tax treaties which would eliminate withholding taxes between the signatories.
Several such treaties have already been signed, notably with the Scandinavian
countries. Others, such as with: Germany: and  Belgium, are currently being
negotiated. Other ways - of tackling the problems:stemming. from the with-
holding tax are under study. The. Swiss Government nevertheless intends
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to retain the w1thholdmg tax, partly to ensure that investors declare
their income.

The threat to Switzerland as a centre for holding companies comes not just
from the migration of foreign firms to other locations but also from the transfer
abroad of certain fund management activities by Swiss financial institutions.
In 1988, three quarters of all public. funds managed by Swiss companies were
domiciled in Switzerland. By the end of 1993, only one third were domiciled in
Switzerland. The rest had moved to Luxembourg.!* One reason for this is the
stamp duty on issuance and turnover. Luxembourg has neither withholding taxes
nor a stamp duty. Other factors behind the shift to Luxembourg stemmed from
~ the relative restrictiveness of Swiss regulations concerning fund management
which were removed by the new law of 1994. Such regulatory reform is intended
to prop up Switzerland’s role as a ﬁnanc1a1 centre, in addmon to its continuing
appeal as a safe haven for investors. '

Reforms of the stamp duty were approved in a referendum in Septem-
ber 1992. The new law abolishes the stamp duty on transactions between foreign-
ers and on Euromarket issues. It also provides for the exemption from stamp duty
of own transactfons by professional market makers, the issue of securities by
Swiss inveiiineni uilsts and by companies that have merged or have been taken
over, and companies moving their domicile to Switzerland. The tax was abol-
ished on banks’ own holdings of bonds and on Swiss franc bonds issued by non-
residents in Switzerland. The duty on the issuance of stocks was retained in 1992,
but it was lowered at the beginning of 1996 from three to two per cent, the
potential for revenue losses inhibiting a further loosening.!* In addition, an
exemption for share capital not exceeding SF 250 000 effective from
1 January 1996 was introduced. Nevertheless, further reform of company taxa-
- tion remains under consideration. :

A value added tax introduced in the beginning of 1995 replaced the old
~ turnover tax.'s The previous regime did not apply to services and energy, but did
tax both intermediate inputs and investment goods and hence had a deleterious
effect on investment and 1ntemat10na1 competitiveness.!6

i) Real _estate (Lex F riedrich )

Since 1961, the purchase of real estate in Switzerland by foreigners or Swiss
not domiciled in Switzerland has been subject to authorisation. The legislation
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grew out of concerns about the rapid increase in foreign acquisitions of Swiss
property which began in the 1950s. The original regime was for five years, after
which it was renewed several times. Over time, the legislation became stricter as
the foreign demand for Swiss property grew. The motives for restricting invest-
ment also proliferated. The following justifications have all been used, at one
time or another, for maintaining restrictions on foreign ownership of Swiss

property:

 the scarcity of terrain available;

o the foreign demand for such property which, at times, can be
considerable;

* the pressure on the market for holiday homes;

« the risks to the Swiss cultural identity;

* the economic independence of Switzerland;

 the threat to military security.

Many of these justifications were applied at specific points in time, such as
the prohibition of foreign investment in Swiss property in the early 1970s in
‘order to help stabilise the monetary situation in Switzerland. Most of them are
now either irrelevant or can better be preeerved by other means ‘which do not
discriminate agamst foreigners and which do not restrict forelgn firms from
mvestmg dxrectly in Switzerland."

- Since the 1n1t1a1 measures were intreduced, the leglslatmn has progressively
become more restrictive. The most recent legislative reforms occurred with the
Lex Friedrich: (Federal Law of 16 December 1983) which entered into force
in 1985. An authorisation is not granted except for motives provided for in that
law. The cantonal authoritie's are responsible for this authority. Their decisions
can be appealed in the cantonal appeal courts or even in the Federal Tribunal.
The authorisation can take up to six months, depending on the cantons.

Authorisation is requlred for forelgn nationals and for forelgn-controlled
firms, except for those foreign persons possessing a permanent residence permit.
“Foreign control is established when foreigners hold more than one third of the
capital or voting rights. The law dlsnngulshes between federal motives for
authorisation, which apply to all Swiss territory, and the supplementary motives
which the cantons’ can introduce into legislation. With respect to real estate for
industry and services; an-essential criterion' is that the property is operated to
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serve the acquirer’s long-term (‘‘stable’’) economic establishment. Holiday
homes are subject to a quota which is distributed among the cantons. Since 1985,
these quotas have never been filled, but they are a constraint in some prestigious
winter resorts. | |

It is difficult to measure the importance of foreign ownership of Swiss
property, but one recent estimate. suggests that the legislation has significantly
constrained inward investment in this area. Since 1967, foreign investors have
acquired property equivalent to only 0.05 per cent of the surface of Switzerland,
‘or 0.8 per cent of the surface reserved for habitation. Omly in the area of
secondary or holiday homes have forelgners acquired an important stake, in this
case 17 per cent.

A Group of -Experts was given a mandate to examine the existing legislation
in November 1993.!® The experts found that the existing legislation has only
partially lived up to its ex'peCtations that many of the objectives pursued in the
Lex Friedrich could better be achieved through other means and that restrictions
of the sale of propeny to foreigners has some undesirable economic side-effects.
The Group stated that neither international treaties signed by Switzerland nor
European law authorise, in principle, any restriction based on the nationality of
the investor. The Group recommended that the Lex Friedrich should be abrogated
. and replaced by leglslatlon at the cantonal level which addresses in a more
narrowly deﬁned way the concerns of the Swiss population such as the potential
for over-development of the SWISS terntory owing to an increase in demand for
'secondary homes.

Given the dechne in demand for Swiss property and the pressures for
Switzerland to .conform to European norms in this area, the Federal Council
proposed several major revisions to the Lex Friedrich which were approved by
the Parliament in October 1994. However, enactment of the new law was pre- -
vented by the Swiss electorate which,v on 25 June 1995, voted against these
revisions in a referendum. The revised law would have permitted a controlled
opening, while at the same time maintaining a ‘‘hard core’’ of regulation. The
interdiction was to be maintained for the following investments: when the build-
ing is acquired uniquely for speculative purposes; when the investor is active in
the property sector in Switzerland and earns his income from those activities; and
when the building is intended as a hohday home, provided the local quota is
exhausted.
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Foreigners who reside in Switzerland or who had done so previously for a
minimum of five years would no longer have been subject to the authorisation.
Similarly, commercial, industrial and financial enterprises or those supplying
other services would also have been exempt from authorisation provided that
they acquired the property with a view to exercising some commercial activity
there. Investments designed solely as a placement of capital would also be free
from authorisation if the acquirer put the property at the disposition of a third
party who would engage in some economic activity from that premises.

The revised law would have placed the emphasis on residence and not on’
nationality. Following the Danish model, persons resident in Switzerland for a
minimum of five years would no longer have been subject to the authorisation. At
the time of accession negotiations on the EEA, Austria, Sweden and Finland all
tried to negotiate a solution along the lines of the Danish agreement with the EU
concerning the sale of property to forelgners The EU accorded them only a five-
year transition penod in which to remove their discriminatory policies. It is likely
~ that the same outcome, going beyond the proposed Swiss law, would have
occurred for Switzerland had it joined the EEA. |

With the rejectlon of the proposed changes to the Lex F rzednch the regula-
tions concerning the sale of property to forelgners remam in place. As the Group
of Experts reported the requn'ements of authonsatlon will continue to discourage
‘inward investors partly through the lack of transparency. The Lex Friedrich also
has implications for reforms in other areas. For example, a foreign firm wishing
to acqulre a-Swiss company will have to satisfy the authorities that its acquisition
of the property held by that Swiss firm is permissible under the Lex Friedrich,
before it can proceed with the acquisition of the firm itself. The acquisition by
forergners of a- Swiss ﬁrm whrch is prmcrpally engaged in mvestlng in property is
‘forbldden : . SRR - »

S Forexgn investors rmght also be blocked at-a communal level such as

through zoning laws and local plannmg regulations. In addition, the competitive
- conditions:in certain‘ segments of the Swiss market such as retailing might make
collusion  between :communal: authorities: and !local- firms more. likely. In this
context, high priority is given to the acceleration of authorisation procedures as
part of the revitalisation programme (see section B, i).
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iii) Revision of corporate law and private practices .

a) Corporate organisation

The board of directors of a corporation with limited liability (derogations are
possible for holding companies) and the administration of a co-operative com-
pany must be composed of a majority of Swiss citizens domiciled in Switzerland.

“This rule may be waived for holding companies if a majority of their subsidiaries
are established abroad. At least one member of the board of directors authorised
to represent the company will have to be domiciled in Switzerland. If the board
of directors consists of a single person, this person must have Swiss citizenship
and be domiciled in Switzerland. The establishment of a commercial presence by
persons or enterprises without a legal personality under Swiss law requires an
establishment: authorisation . according to cantonal law. It is envisaged that the
nationality requlrement rmght be dropped in the future, with an emphasis on
domicile instead. - ‘

‘The nationality requlrement was first mtroduced in 1919 as a result of
problems encountered during the First World War. One reason the requirement
has since been retained is to ensure that a company can be brought to court in
case of unlawful behaviour, the underlying assumption being that a Swiss direc-
tor is less likely to flee the country in the event of possible prosecution. This
argument is not valid for directors from those countries such as the contracting
parties to the EEA which, like Switzerland; have signed the Lugano Convention.
This convention makes it possible to bring civil lawsuits against persons resident
in other signatory states.in courts of the jurisdiction where the allegedly unlawful
‘act has- occurred,: whereupon the court’s ruling can be enforced against the
defendant in his country. of residency. This would make it unnecessary to retain
either nationality or.i'residency"réstﬁ(:tidns for citizens of signatory states.

b) Przvate practzces

In spite of 236 take-overs of SWlSS ﬁrms by forelgners over the past five
years, Swiss firms have traditionally -had a reputation for being impervious to
hostile take-overs.!” In Switzerland, the legal form of a joint stock company
(société anonyme) is chosen not only by large enterprises but also by small and
medium-sized firms which, by their nature, are private companies. Out of
170 000 such corporations in Switzerland, only 250 are actually listed. The
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majority are family controlled. Swiss companies have long allowed foreign
investors, but without relinquishing control. Foreign investors were generally
restricted to bearer shares which only a fraction of the voting power of registered
shares. Many Swiss firms had and often still have complex three-tiered share
structures with *‘‘tied’’ registered shares (vinkulierung) and associated restrictions
on ownership transfers. Such systems allowed them until recently to discriminate
overtly against foreign investors, and this was frequently done.?® Although dating
back to the nineteenth century, vinkulierung gained greatest currency beginning
in the 1930s. | |

Through a mixture of federal legislation and reforms within Swiss compa-
nies themselves, this overt discrimination has largely disappeared. The impetus
for change at the company level has come from the need to raise more capita)
than can be provided simply through Swiss national savings on favourable terms.
Furthermore, the distinction among types of shares made the process of issuing
new shares cumbersome and has prompted some companies to switch instead to
uniform shares. In 1988, Nestlé was the first company to abolish the discrimina-
tory treatment of foreign shareholders. More than half of its shares are now
owned by foreign in»vest'ors.21 Other large and medium-sized companies followed
suit. Nestlé also began to publish interim financial statfements and other budget
information. S

Although Swiss companies have mostly eliminated the overt discrimination,
barriers to take-over nevertheless remain owing to limits on voting rights for
individual investors for listed firms or to restrictions on the transferability of
shares by unlisted firms. While these barriers no longer discriminate against
foreigners, they do restrict the ability of any firms to undertake a hostile take-
over in Switzerland. Since such acquisitions are often an important way for firms
to expand abroad, these practices make it more difficult for foreign firms to enter
the Swiss market. |

Legislation has also helped to end overt discriminatory practices. The
Revised Company Law enacted on 1 July 1992 generally forbids discrimination
against foreigners concerning the acquisition of shares and the rights of share-
holders. It remains possible to reject a potential shareholder in specific cases, but
such a rejection can no longer be based on nationality except in certain cases
where a Swiss law is transgressed (e.g. the Lex Friedrich). The rules on rejecting
shareholders differ for companies listed and those not listed on the stock
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exchange. Listed companies are governed by Article 685d of the Swiss Code of
Obligations: companies may refuse an acquirer as a shareholder only if the
articles of association restrict the shareholdings per individual investor by stipu-
lating a maximum percentage of the company’s registered shares up to which an
acquirer must be recognised as shareholder. A company can otherwise refuse to
sell shares to foreigners only if this would contravene existing Swiss law, such as
through the sale of property to foreigners.?2 Listed companies have a transitional
period of five years (i.e. until 1 July 1997) to comply with the new legislation,
during which time they may still veto the régistration of stocks without having to
state the reasons why. Newly listed companies, however, are immediately subject
to the law. | | o

As to companies with unlisted shares, Article 685b of the Code of Obliga-
tions determines that refusals of an investor are permissible if the company gives
a valid reason which is mentioned in the articles of association. Valid reasons
include provisions regarding the composition of the shareholders’ circle which
justify the refusal in view of the company’s purpose (but social) or the economic
independence of the enterprise. In such a way, an independent company might
avoid being integrated into a larger group of companies. Refusal on the basis of
~ the company’s purpose is very rare. It might involve, for example, the refusal of
a newspaper to sell to an investor that was not of the same political persuasion. In
the case of a refusal, the investor can appeal, and the company must demonstrate
that its motives are compatible with iis articles of incorporation.

‘The new system has not eliminated the quest for anti-take-over measures. To
protect themselves under the new system, Swiss companies have established
limits on the voting rights of any single investor: three per cent in the case of
Nestlé and two per cent for Ciba-Geigy, for example. This system is also in use
in a number of other Member countries.?> Any change to the company’s charter
then requires a qualified majority. At Nestlé, for example, changes to the share
structure require a two-thirds quorum and a three-quarters majority.?* Even this
defence is under pressure, however. In 1991, for example, an alliance of Swiss
and foreign pension fund investors prevented an attempt by the board of
Holzstoff Holding to limit individual voting rights.?> These limits on voting rights
are currently justified as a way of protecting the interests of small shareholders.
As a result of these limits, a firm can only gain effective control through a
takeover which involves the acquiescence of other shareholders. The potential
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acquirer can, for example, propose to buy the shares of other holders on condi-
tion that they transfer their voting rights to the acquirer in an extraordinary |
general meeting. With sufficient votes, the acquirer can then amend the articles of
incorporation of the enterprise.

There is no statutory law regulating take-overs in Switzerland. A voluntary
take-over code developed by the Swiss Stock Exchange has been in effect
since 1989. A new federal Stock Exchange Law that includes provisions on take-
over rules has been approved by Parliament and is expected to come into effect in
mid-1996. The Law is designed to promote shareholder rights and to boost the
liquidity and transparency of the Swiss financial market. At present, large share-
holders do not have to report their holdings except in the annual report. With the
new Stock Exchange Law, potential acquirers would have to disclose their .
holdings once they reach five per cent. Some Swiss companies have therefore
indicated a wrllmgness to remove their voting restrictions if the new code leads to
greater shareholder transparency.?

The new Law also seeks to protect the rights of rrunonty shareholders. The
| purchaser must pay the current stock price to these shareholders, and once one
third of the voting rights are acquired the purchaser must make an offer for all
other shares. In this last case, however, an escape clause is available to compa-
nies. A company may simply state in its articles of incorporation that the obliga-
tion to make a public offer will occur only at 49 per cent. Many family-controlled
companies are expected to make use of this provision in the Law. Under the new
Law, a practlce such as the acqulsmon by the American company Philip Morris
of 28 per cent of the shares and 62 per cent of the voting rights of Jacobs Suchard
would.no longer be possible. Philip Moms purchased these shares at a substantial
premium over the share price through a direct offer to the majority family holder.
In addition, the new Law will rely largely on sélf-regulation. While the Banking
Commrssron will have ultrmate responsrbrhty for regulatmg the securltres market
no increase in its staff has been proposed for that purpose.?’

In spite of the restncuons on take-overs mentioned above, there remain
ways .in which foreign investors might acquire certain Swiss companies. For
example an investor can make a tender conditional upon the election of a new
board allowing that investor entry in the register. :

- The first case of a hostile take-over in Switzerland involves Holvis, a Swiss
non-woven fabrics and paper distribution group. Holvis was the first widely-held
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Swiss company to remove the voting restrictions on its shares. All bidders for the
company offered to purchase all shares at the agreed price, rather than just
enough to secure majority control even though such a practice is still not required
under Swiss law. It remains to be seen to what extent other Swiss companies will
follow the example of Holvis by removing voting restrictions.

Swiss take-over rules also face external pressure for change. While Swiss
companies have been acquiring large firms throughout Europe and North
America, the largest Swiss companies maintain formidable obstacles to hostile
take-overs. The question of reciprocity arose in the United Kingdom at the time
when Nestlé acquired Rowntree in 1989. Although the alleged lack of reciprocity
in terms of acquisitions was not the only issue involved, there were cross-party
calls for a referral to the Monopolies and Mergers Commission and some mem-
bers of the Labour Party suggested that the United Kingdom invoke the 1975
Industry Act in order to block the take-over. Reciprocity was not the only issue
of concern; the effect on local employment and .the local economy of foreign
control of a leading employer was also at issue. In the end, the UK Government
refused to consider any such referral.?® '

iv) Monopolies and concessions

A list of the Swiss public and private monopolies and of sectors in which
concessions are granted, is presented in Table 10. The sectors of finance, energy,
transport en telecommunications will be discussed in section C on sectoral

measures. -

a) Manufacture and importation of distilled beverages

According to the Swiss constitution, the Confederation has the right to
control the manufacture, importation and sale of distilled beverages. For certain
activities, the Confederation distributes concessions to private enterprises. For
alcoholic beverages with less than 75 per cent alcohol, private persons do not
need either a concession or an authorisation. Importers should nevertheless pay a
duty. For those beverages which are more than 75 per cent alcohol, an authorisa-
tion is needed from the competent authority. There exists no monopoly on the
wholesale and retail trade in distilled beverages. '
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Table 10. Swiss monopolies and concessions

I. On national and government level -

1.

Public monopolies

— Post and teiecommunications services.

— Scheduled passenger transportation by boat, automoblle, cablecar or other,
similar installations (concessions can be granted to private enterpnses)

—~ Railways (concessions can be granted to private enterprises).

— Manufacture and importation of distilled beverages with an alcohol content
of more than 75 per cent.

~ Importation of bread-making flour (in exceptional circumstances).

— Production, sale and importation of gunpowder. :

" Private or mixed monopolies

- Air transpbrt (for certain lines of general interest).

Concessions

— Besides the concessionary reglmes mentloned in the context of public,
private and mixed monopolies, are notably subject to the granting of
concessions: radio and television broadcasting (concessmns can be granted
to private enterprises).

II. At the level of territorial subdivisions

1.

Public monbpolies

— A certain number of cantonal or communal monopolies exist, for example
- concerning fishing, hunting, mines, salt, fire insurance and the utilities
industry (distribution of water, gas and electricity).

Private or mixed monopolies
— As a general rule, all monopohes can be transferred to third parues

Concessions
— As a general rule, all monopolies can be converted into a concession to a
third party.

b) Importatzon of ﬂour for makmg bread

‘The Constitution permits the Confederation to have the CXCllLalVC right to
import flour for making bread if the supply .is seriously compromised in case of
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war or if the price of such flour becomes excessive. The Government has never
had recourse to such a monopoly.

c) Manufacture and sale of gunpowder

Neither cantons nor private persons have the right to manufacture or sell
gunpowder. The article of the Constitution concerning this monopoly is currently
under review with the eventual removal of this monopoly envisaged. |

v) Privatisation

As part of the programme of revitalisation and following from the experi-
ence of other countries in privatisation, a number of measures have been pro-
posed which would. substantially improve the opportunities for private firms to |
participate in certam sectors, without necessarily envisaging a complete privatisa-
tion. Few companies are owned by the federal Government, but those that are
tend to be viewed as national symbols, a perception implying obstacles to their
’pnvatlsatlon and subsequent sale to foreign investors. The major public compa-
nies in Switzerland are the PTT (post and telecommunications) and the CFF
(railways). The electricity industry is also 75 per cent publicly-owned. There is
more scope for privatisation in other sectors at a cantonal level, notably in
banking. To mention one exceptional example, in the canton of Bern there are
140 companies in which the cantonal authorities hold shares valued at around
SF 825 million, mostly in the cantonal bank (SF 607 million), the power genera-
tion company, the public transport companies, Swissair and Crossair, and agri-
cultural co-operatives.? These investments are currently being reconsidered.

Vi) Public order and essential security interests

Switzerland has no general screening mechanism for foreign investment for
the purpose of preservmg ‘public order and essential securityinterests. In a
number of sectors, it retains restrictions originally motivated by such considera-
tions. These measures were formerly listed for transparency purposes on the basis
of public order and essential security considerations within the National Treat-
ment Instrument (see Annex 1)} which have lost much of its meaning in the
present political situation. Accordingly, they have now been reclassified as
exceptions. They applied to maritime transport, hydropower, pipelines and

45



nuclear energy. These measures have also been listed as reservations to item I/A
of the Codes of Liberalisation of Capital Movements. .

vii) 'Regional economic development

Incentives and grants to both foreign and Swiss investors remain modest in
Switzerland and are confined to small-scale projects. A federal decree of 6 Octo-
ber 1978 was adopted following the fragility of certain regional economies in the
wake of the recession in 1975-1976. The objective is to encourage innovation
“and diversification in afflicted regions and to promote new investment by means
of investment credits, contributions to interest payments and reductions in federal
income taxes.

The intervention of the Confederation in such projects is based on the
principle of subsidiarity. It will only contribute to a project if the capital invested
~ reaches at least 20 per cent of the total for the project and if a bank lends towards
the project applying normal credit conditions but with a reduction in interest
payments equal to that offered by the Confederation. The.canton in which the
project occurs should also take charge of a share of interest payments at least
equal to that agreed by the Federal Council. Fiscal incentives will only be granted
if the enterprise is newly-established and receives a cantonal subsidy and if the
canton also accords tax reductions. Subsidies, assistance with interest payments
and fiscal incentives are focused essentlally n depressed regions but can also be
given in other areas.

By the end of 1994 there had been 537 pl‘O_]CCtS complying W1th this decree
of which one fourth (128) involved forelgn firms. One fifth (108) involved the
creation of new Swiss companies and the rest (301) involved diversification or
~ innovation of existing Swiss companies. The volume of the supported investment
projects were the followmg (in millions of Swiss francs) 1990: 254; 1991: 243;
1992: 77; 1993: 99; 1994: 190. German and American investors were the princi-
- pal beneficiaries of this aid. The decree has recently been prolonged until
30 June 1996. In order to assure the continuation of these efforts beyond that
date, the Parliament has adopted a new. system following on the federal decree of
6 October 1978, while at the same time leavmg open the possibility of new
solutions. This system includes: : :

e a federal decree in favour. of afﬂlcted economic  zones by Wthh the
Confederation hopes to encourage pnvate sector project in order to create
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or to reorient employment in these zones. The measures envisaged for
this purpose are as follows: loan guarantees, fiscal incentives and interest
subsidies. The commitments of the Confederation in the form of loan
guarantees for a duration of at most eight years cannot exceed the total of
300 million Swiss francs. Fiscal incentives offered by the Confederation,
regardless of their form, their importance and their duration, cannot
exceed those which are offered to the enterprise by the canten. Interest
subsidies are granted for a maximum of five years and cannot exceed one
quarter of the usual commercial interest payments (in an overall credit
limit of 10 million Swiss francs); ’ |

» a federal decree concerning the promotion abroad of information on

- Switzerland as a business location in order to attract foreign investment.

The Confederation contributes to this information flow, especially
through publications, participation in trade fairs, exhibitions and semi-
nars, and through information sessions organised by the Confederation.
The Confederation is putting forward 24 million Swiss francs for ten
years towards this goal, |

° a federal decree concerning the part1c1pat10n in international informa-
tional events for small and medium-size enterprises. The Confederation
is offering 10 million Swiss francs for a period of five years.

- C. Sector_al measures

i) Fmanczal services

a) Banks and securltzes firms

'Swiss banks are pemntted to provide securities services as much as banking
services. However, Switzerland does not have a “‘pure’’ universal banking sys-
tem such as exists in Germany or Austria where all securities servxces are
considered banking activities and forexgn securities firms require a banking
licence. Specialised forexgn securities firms can be given a licence limited to
securities brokerage and dealing; they may or may not receive a banking licence.

Switzerland is not the only OECD Member country that has strict rules to-
guarantee banking confidentiality; its regulations are not even the strictest among
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Members. Nevertheless, the combination of secrecy and a banking system of high
standing has worked as a magnet to clients seeking banking services from around
the world. It has promoted Switzerland as a financial centre, but also created an
impression that the country might offer a transfer point for illegal financial flows.
Aware of the need to counter this reputation, Switzerland has amended its penal
code and changed some of its regulations and has shown a greater willingness to
co-operate with foreign law enforcers. In particular, the ““Form B’ accounts
were abolished in 1991. These were accounts operated by lawyers, notaries or
trust administrators on behalf of anonymous clients and which could have offered
a venue for money laundering operations. Although no solid data on the eco-
nomic consequences of the 1991 measure are available, it reportedly provoked an
outflow of assets managed by Swiss banks to competing financial centres in the
following year. Furthermore, Switzerland has strengthened laws on money laun-
dering, improving the powers of law enforcers to seize assets allegedly linked to
such practices. The 1991 measure led to a marked drop in the vulume of assets
managed by Swiss banks in the following year.. |

Swiss banking legislation has not traditionally provided a strict cut-off point
to determine whether or not a bank is forelgn-controlled Previously, a bank
could be considered foreign-controlled even if a minority stake was in the hands
of a dominant foreign investor, if ownershlp of the remainder of the shares was
scattered among a large number of relatively small investors. The Banking
'Commission (Commission fédérale des banques) determined on a case-by-case
basis whether a bank was deemed foreign-controlled. Recent legislation relies on
the notion of qualified participation. A bank is considered to be foreign-
controlled if qualified foreign participation, whether direct or indirect, exceed one
half of the voting rights or if the bank is dominated in some other way by
foreigners. A qualified participation is defined as any investment by persons or
firms which constitutes at least ten per cent of the voting rights or which gives the
participant a notable influence over the ‘management of the bank. In this latter
case, a firm mlght be conmdered to have a quahﬁed partlc1pat10n in another firm
if it has provxded sngmﬁcant loans to that firm.

The establishment of a forelgn-controlled bank in SW1tzerland is authonsed
only if, in addition to those conditions to which Swiss banks are subject, the
followmg two condmom are also met: »

‘the foreign country concerned must guarantee re01proc1ty, L
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e the corporate name must not give the impression that the mstxtutmn
is Swiss.

The same conditions apply to head. offices, branches and agencies of a
foreign or foreign-controlled bank, as well as to the permanent representatives of
a foreign bank. The legislation does not call for a strict mirror-image reciprocity,
but it is based on the qualitative comparison of market access and operational
“conditions prevailing in Switzerland and the country of origin of the foreign bank

applying for a licence. In practice, a flexible policy is applied on a case by case
‘basis. The intention is to ensure that Swiss banks in the country of the investor
receive substantially full market access and de facto national treatment on a
‘most-favoured nation basis. Reciprocity is based on the control principle (as
opposed to the incorporation principle), that is the country of origin of the
applying investor is required to grant reciprocity. The Banking Commission is
responsible for deciding whether the reciprocity condition is met. By virtue of its
commitments taken at the conclusion of the follow-up negotiations on financial
services under the GATS, Switzerland has suspended the application of reciproc-
ity measures to GATS s1gnator1es until the end of the agreed interim period
(November 1997). There have rarely been formal denials of authorisation to
foreign banks motivated by an absence of reciprocity, but according to the Swiss
authorities, the regulation has deterred foreign banks from applying for authorisa-
tion in cases ‘where the rec1pr001ty condition was not met ,

The condltlon concerning the corporate name is designed to protect the
perceived cachet associated with any reference to Switzerland in a bank’s name.
There have been instances where a bank’s name was refused on this ground. On-
the other hand Swiss banks are not permitted to draw excessive attention to their
Swiss status in advertlsements Forelgn banks may still put ‘‘Switzerland”’ in
parentheses in their title. This applies equally to banks which are acquired by
foreign investors. This restriction on foreign banks would have been dropped had
Sw1tzerland _]omed the EEA.

- Branches of forexgn banks are not subject to any particular condition as to
own equity ratios and/or risk spreading. All national rules apply concerning
adequacy of organisation and resources and quality of staff. The Swiss authorities
require that a foreign bank’s parent company and home country supervisory
authority exercise proper supervision and that the latter undertakes to inform the
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Federal Banking Commission of any deterioration in the parent company’s situa-
tion. Ten per cent of the assets of the branch must be located in Switzerland, and
the branch should publish separate accounts. A proposed revision intends to drop
these two requirements for branches in recognition of home country control. An
agreement that aims at facilitating the conditions for establishment of bank
branches is under negotiation with Germany. In addition, the revised banking law
empowers the Federal Council to sign reciprocal international agreements which
would allow for branches to be opened without authorisation. No such agree-
ments have been negotiated yet.

For representative offices, the Banking Commissicn insists once again on
reciprocity, home country surveillance and a guarantee of irreproachable conduct.
The establishment of representative offices of foreign banks® requires
authorisation. | |

Members of the boards of directors of all banks must have their residence in
a place which permits them to exercise effective management of the affairs of the
bank and to assume responsibility. This last clause represents a slight modifica-
tion from previous regulations which required that the board members reside in
Switzerland. It was modified in order to allow directors to reside in countries
bordering on Switzerland but nevertheless in the immediate vicinity of their place
of employment

A number of revisions have been made to Swiss regulations concerning
foreign banks in order to make Swiss law compatible with that in the EU and
because of agreements as part of the Uruguay Round. Firstly, the requirement
that reciprocity must be guaranteed by the investor’s home country applies
henceforth only if no international agreement st1pulates otherwise. Secondly, if
the foreign bank forms part of a financial group (i.e. a group which includes also
a securities house or an insurance firm, or both) authonsatlon to the bank to
establish in Switzerland can be granted subject to the condition that the home
country provides for adequate consolidated superwsmn

~ In judging foreign investment applications in the banking and investment
services sector, Switzerland requires reciprocity. Despite the fact that, in practice,
no mirror-image reciprocity is asked, it seems that Switzerland applies its reci-
procity. clauses ‘in a' far more ‘active manner than is the practice among other
Members, where the reciprocity provisions are often dormant, or ‘‘clubs in the
closet’’ as an instrument of last resort.’ A reason given for this by the Swiss
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authorities is the international role of the Swiss financial centre and its banks that |
operate world-wide. The policy concept of reciprocity was introduced in 1969
and further developed in the 1970s when many banks sought access to the Swiss
market, i.e. to manage the ‘‘petrodollars’’ from major oil-producing countries.
Recent changes in regulation following from the Uruguay Round suggest that in
Switzerland too there is a tendency to qualify the application of reciprocity.

As part of the financial services agreement in the context of the World Trade
Organisation, Switzerland may terminate the use of reciprocity, together with
other parties to the agreement in November 1997. This would indeed be welcome
given the fact that reciprocity runs counter to the principles of non-discrimination
embodied in the OECD’s Codes of Liberalisation which stipulate i.e. that recipro-
cal measures are generally not permissible and, in the field of foreign establish-
ment, are tolerated temporarily, but should be progressively abolished.

b) Cantonal banks

Cantonal banks continue to play a significant role in the Swiss economy.
Not only are their liabilities guaranteed by the canton, they are also usually
publicly-owned. The origin of these banks dates back to the nineteenth century
~ when they were created to stimulate the cantonal economies. They account for
more than one third of savings deposits in Switzerland, and their share of total
banking assets represented 21 per cent in 1993.>! The performance of many of
these cantonal banks has been poor in recent years, and some cantons are now
considering privatisation. For the moment, any moves have involved only a
partial privatisation to enable the cantons to share the banks’ risks with the
private sector. Several banks have been converted into joint-stock companies, but
the cantons have retained majority shares. Furthermore, these tentative steps have
been confined, for the moment, to banks in difficulty. |

Pressure for reform is also coming from another direction. The Swiss Cartel
Commission has recommended limiting or eliminating cantonal guarantees for
these banks because of the unfair advantage it gives them in terms of lower costs
of borrowing money and because of the difficulties such a guarantee implies for
privatisation. The cartel office nevertheless suggested that these banks provide a
valuable counterweight to the larger commercial banks.? One stumbling block is
that the Central Government can presumably not remove the state guarantee for
these cantonal banks without changing the Constitution. -
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c¢) Insurance

~ Insurance companies with a ‘head office outside of Switzerland wishing to
operate in the direct insurance business in Switzerland require authorisation by
the Federal Department of Justice and Police. It must maintain an office in
Switzerland and appoint to manage that office a general agent resident in
Switzerland and well-versed in insurance matters. Companies that operate both
life and non-life insurance in their home countries are not allowed to operate life
assurance in Switzerland, but only those non-life insurance classes they are
licensed for in their home countries. Business not related to insurance is not
permitted. The legal form of the insurance company in the head office country
must be in line with the Swiss joint-stock company or co-operatlve As arule, a
minimum experience of three years in the head office country is required. |

The organisation and the executive staff of the branch or agency must
provide sufficient guarantees for sound management in Switzerland. The branch
or agency must have its own capable staff which it pays itself. A general
representative with the power to represent the insurance company before the
supervisory authority must be appointed as its manager; he must reside in
Switzerland and actually direct the entire Swiss business. The appointment of the
general agent must be ratified by the Federal Office of Private Insurance. Foreign
insurance companies are subject, too, to specific regulations in respect of legal -
deposits. They must establish an organisation fund.. Sw1tzer1and does not require
reciprocity in the i insurance sector.

By virtue of the EC/Swrss agreement on direct insurance other than 11fe»
assurance of October. 1990, branohe_s_and.agencres ,of insurers based in EC
countries are no longer subject to any requirement concerning the constitution
and maintenance of deposits. and. solvency margins in Switzerland. The Swiss
authorities and those of EU countries accept from each other an attestation that
the investor has adopted a legal form 1n its home country For non-EU countries,
the old reqmrements apply

At cantonal ievel, there is. still a pubhc monopoly in 19 cantons concemmg
fire and natural disaster: insurance on buildings, which has a 200-year history.
The cantons not only:provide this insurance, they also provide information on fire
protection as well as training for fire fighters. Because these services are so

closely tied with fire insurance, it is unlikely that this monopoly will be changed,
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in spite of the opposition from the private insurance firms. Possibilities for reform
are discussed, nevertheless.

' As with banking, the Swiss authorities intend to adopt EU legislation con-
cerning the insurance sector. It has no reservations against the Capital Move-
ments Code, nor exceptions to the National Treatment Instrument, concerning the
establishment of foreign-owned insurance firms.

ii) Energy
a) Electricity

Switzerland has traditionally sought to be self-sufficient in energy produc-
tion and has maintained a high degree of public ownership in electricity genera-
tion. Even without a tax on final consumption, Switzerland has almost the highest
prices for electricity for industry in Europe and the third highest within the
OECD. The Swiss electricity industry is currently 75 per cent publicly-owned.
- There is no monopoly in production, transport or the import and export of
electncrty Concessions for electricity generation by Lydropower are granted only
to Swiss nationals resident in Switzerland or to companies under Swiss control
headquartered 'i'n Switzerland. However, the Federal Council will open its public
procurement m this sector to forelgn ﬁrms as part of the Uruguay Round
agreements. '

As part of a second package of measures aimed at revitalising the Swiss
economy, the Federal Department of Transport, Communications and Energy
commissioned a report on the opening of the Swiss market for energy in
June 1994 ‘The so-called Cattm Report recommended several changes:

. thlrd party access (once EU countnes offer the same access);
. '_unbundhng (separatmg producnon, transport and distribution);
. _'hlgher efﬁcxency of the electricity sector and lower production costs;
« more rapid and transparent authorisation procedures;
* international harmonisation of security and environmental standards.

Between 55 and 60 per"cent of the producticn of electricity in Switzerland
comes from hydropower. Concessions concerning water rights are granted by the
competent authority of the canton in the territory in which the water is located.
The cantonal legislation determines the administrative level which has the right
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to grant concessions for the utilisation of hydropower (e.g. district or commune).
Such a concession can only be granted to Swiss nationals domiciled in
Switzerland during the whole time of the concession and to Swiss- controlled
legal entities headquartered in Switzerland.

The Confederation monitors the utilisation of hydropower of public water-
ways and the Federal Council grants concessions on water rights concerning
‘sections which touch the national border. The legal basis for these restrictions is
currently under revision. There is a proposition to abandon these restrictions and
to create a more transparent system. At present, most hydropower is already
exploited and there is no likelihood of many new concessions, although since
concessions are limited to a specific period, some are coming up for renewal.

b) Nuclear energy

The construction and operation of nuclear power plants requires an
authorisation which may be granted only to Swiss citizens domiciled in
Switzerland or Swiss-controlled companies which have their headquarters in
Switzerland. This restriction based is aimed at preventing foreign majority con-
trol of a Swiss energy producing company and was based on the desire for self-
sufficiency alluded to earlier. Since there is no possibility to construct a new
nuclear power centre, this restriction will probably not disappear until 1996
or 1997 when the whole question of nuclear power will be re-examined.

c)- Oil and gas pzpelznes

A concession is reqmred for the constructlon and operation of a plpelme to
carry liquid or gaseous combustibies. For those pipelines which cross the Swiss
border, concessions are only Of_fered to Swiss citizens domiciled in Switzerland
or to Swiss companies which are not controlled, either as regards capital or in
any other way, by foreign interests. Foreign participation in pipelines is neverthe-
less poss1b1e and occurs in practice. As with other energy related issues, these
restrictions will be re-exarmned - '

. d) Prospecting and explaitation of hydrocarbons

A concession is required in order to prospect for or to exploit oil and gas
reserves. The concession is granted by the canton. In the ten cantons that have
signed an accord on prospecting and exploitation, a concession is not granted
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unless three quarters of the capital of the company is in Swiss hands. This
restriction is mentioned for transparency under the National Treatment Instru-
ment. Other cantons not signatories to this agrecment have analogous restrictions
concerning the capital, as well as requirements concerning the headquarters and .
~ representation of the company. There is no prospecting at the moment, and no
commercially exploitable reserves have been found in the past in spite of
SF 300 million having been invested.

iii) Transport

a) Railways

The Swiss rail system is shared by the state-owned Chemins de fer fédéraux
(CFF) and over 50 semi-private regional companies. Many smaller railway com-
panies are majority-owned by the cantons. The control and use of the infrastruc-
ture is controlled by those companies on their own network. A federal concession
~ is necessary to construct or to run a railway. According to a recent revision of the
law on railways, from 1996 these concessions are offered and renewed by the
Government. For as long as the concession is valid, the holder has the right and
the obligation to construct and run the railway and to make use of the necessary
auxiliary services. The restrictions concerning the nationality of the board and of
the employees of railway companies were abolished in 1994. For new projects
“such as the transalpine railway, there is now national treatment for all those
submitting bids. The Government plans to separate the infrastructure from rail
services in 1998, establishing a licensing system and an independent regulatory

agency. Goods transport will be opened up and possibly also passenger transport.
The Government will submit a proposal to Parliament in the course of 1996.

b) Air transport |
| With effect from 1 April 1994, the rules concerning the registration of
aircraft have been modified. To be registered, the aircraft must be the exclusive
property of one of the following:
o Swiss citizens;
 foreigners assimilated to Swiss citizens by virtue of international accords
concerning capital participation and the management of Swiss air trans-
port service firms, providing that they reside and they are authorised to
remain in Switzerland for a certain period of time;
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o foreigners who reside in Switzerland and are authorised to remain for a
certain period of time and who use the aircraft principally to depart from
Switzerland;

* commercial companies or co-operatives which are incorporated in
Switzerland and which are inscribed in the commercial register;

* collectives or companies established under Swiss public law;

« associations constituted according to Swiss law, if two thirds of their
members and of their governing board, as well as their president, are
Swiss citizens or foreigners who are associated with Swiss citizens by
virtue of international accords and who reside in Switzerland.

The Federal Department of Transport, Communications and Energy can
nevertheless authorise the registration of an aircraft which does not fulfill these
foregoing conditions if the aircraft will be used for a considerable period by a.
Swiss commercial air transport company. -

The transportation by foreign airline companies of passengers and freight is
governed by international agreements. Where no such agreement exists, a conces-
sion for certain scheduled flights may be granted. In order to obtain such a
concession the following conditions must be met: the airline must have a legal
domicile in Switzerland; three fifths of its capital and voting rights must be in
Swiss hands; and two thirds of the board of directors must be Swiss citizens.
Operation of commercial flights other than scheduled flights is subject to
authorisation. International agreements remain valid. A license may be refused if
it is prejudicial to essential Swiss interests or if Swiss airlines cannot benefit from
a reciprocal agreement in the applicant airlines home country. Cabotage is
restricted to Swiss companies.

EEA negotiations provided the impetus for changes in this sector in spite of
the no vote in the referendum. National treatment is envisaged in those cases
where there are likely to be international agreements one with the EU is being
prepared although there are no such agreements yet. The Government has
indicated its willingness to sign accords with any willing parties. If such an
accord is signed, then a foreign airline will be able to invest, while retaining a
fully foreign board and may also acquire a share of a Swiss airline company. The
Government maintains a significant minority share of Swissair (6 per cent by the
Confederation and 14 per cent by the cantons), and requires that at least 60 per
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cent of the company is in Swiss hands. A minority share of 40 per cent is
available for foreign investment, but Swiss investors have the first right to buy.
Presumably, the restriction is motivated by the Chicago Convention, which
demands a ‘‘ges::ne link’” between the nationality of a company s owner and the
flag the comp:.iy’s aircraft fly. :

Above a certain share of total traffic, cantonal provisions permit foreign
airlines to do their own ground-handling at Swiss airports, including check-in. At
Geneva airport, all foreign airline comgznies with a share of total traffic exceed-
ing 4.5 per cent may perform such services, while at the larger Zurich airport, the
“share is 1.5 per cent. These companies are not allowed to offer such services to
third parties, however. |

c) Shipping

To be incorporated in the Swiss shipping register, a ship destined to provide "
professwnal maritime transport services must meet the following requirements:
the majority of its capital and two thirds of the voting rights must be in Swiss
hands; Two thirds of its directors and of its administrators must also be Swiss.
This recently liberalised regulati‘on was introduced in a more restrictive form,
together with the maritime register, in the war years and, hence used to be
motivated by essential security cons1derat10ns

A ship transporting persons or goods between two points on the Rhine may
only be registered in Switzerland if it is owned by Swiss nationals, or by
companies in Swiss hands, headquartered in Switzerland. For the purpose of this
regulation, agreed on a multilateral basis between contracting parties to the
Revised Convention for the Navigatidn on the Rhine of 1868, nationals of these
contracting parties and of EC Member States are assimilated to Swiss nationals. -
The present regulation constitutes differential treatment of EC and non-EC Mem-
bers. Since Switzerland is not an EC Member, such treatment is not permitted by
Article 10 of the OECD’s Capital Movements Code.

iv) Telecommunications

The monopoly for the transmission of data through the international tele-
communications network has been abolished. Similarly, the former monopoly of
the PTT over the electronic services of Videotex was eliminated in 1994. The
market for corporate communications and for voice transmission within closed
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user groups over leased lines was liberalised in 1995. In addition, the possibility:
to offer telecommunications services through alternative infrastructures has been
introduced on an experimental basis. In August 1995, the Swiss Government
published a pre-draft of a new telecommunications law for public consultation
which envisages a complete liberalisation of the sector. Furthermore, the Govern-
‘ment intends to separate the postal from the telecoms activities of the PTT and to
open the possibility of partial privatisation of the Swiss Telecom PTT, with the
state controlling the majority share. For the state to relinquish majority control
would require a constitutional change. A substantial part cf postal services will
remain an exclusive monopoly of the state in order to ensure that services are
offered throughout the country. Certain services, such as packages above 2 kg,
newspapers and magazines and many transfers, will nevertheless be opened to
competition.

v) Audio-visual works and bfoadcasiing

Since 1 January 1993, the limitations on the establishment of foreign subsid-
iaries in Switzerland in the area of distribution and operation of films have been
abolished. The establishment of foreign branches in this area are not permitted,
however. The justification for this restriction is based on cultural considerations.
It intends to preserve market access for Swiss films that are threatened on the
local market by large foreign film companies requiring distributors in
Switzerland to offer packages of films, which include less marketable films
together with the more popular ones. In order to ensure effective implementation
of competition policy measures, foreign companies are required to establish
subsidiaries. | |

In Switzerland, broadcasting of radio and TV programmes is based on a dual
system providing for ‘. public service parallel to private firms. The SSR (Société
‘Suisse de Radiodiffusion et Télévision) is mandated by the Swiss Government to
operate as a public service agency and is financed at 75 per cent by reception
fees. So-called windows in public programmes for private media companies are
allowed on the fourth TV channel (S4), an opportunity which is actually used and
which contributes to opening the market for regional TV programmes.

After being allowed on an experimental basis for a decade, local radio
stations now stand on firm legal ground. Licences for broadcasting local radio
programmes are awarded carefully due to the limited availability of frequencies
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and to the restricted size of the market. A large number of regional and local
‘television broadcasting companies whose programmes are distributed by cable
have been granted a licence. Such restrictions are based on the concern that local
culture ought to be protected. ' -

Foreign investment is currently permitted only up to a maximum of 49 per
cent in the share capital of radio or television broadcasting companies. However,
the Government issued a framework law in 1994 allowing foreign operators to be
granted licences under the condition that reciprocity is assured in their home
country. No country has yet satisfied the reciprocity conditions.
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Chapter 3

Conclusions

.Switzerland is a generally open economy and offers a favourable business
climate. The prospects for maintaining its international - competitiveness are
intact. Nevertheless, in the political sphere and large-enterprise sectors there is a
‘growing realisation that the Swiss economy, traditionally highly integrated in the
world economy, has not been well-served by the private and statutory barriers
against foreign investment, nor by the stifling of competition on the domestic
market. Concerns about their adverse consequences, at a time of increasing
economic integration in Europe, together with the country’s recently lacklustre

- economic performance, have engendered an intense debate within Switzerland on

its relationship with the rest of Europe. The political response has been an
endeavour to improve the regulatory framework for economic activities against
the background of the increasing globalisation. In this context, the Swiss
Government’s bid to make Switzerland enter the European Economic Area was
an important building block of the Government’s strategy. The rejection by the
voters and cantons of their country’s accession to the EEA, and the subsequent
~ disapproval of a more liberal legislation on foreign real estate ownership, show
that the old perception of Switzerland’s place in the world is still widespread
among the population. | | |

In spite of the political difficulties involved in implementing reforms, the
direction of change in Swiss policies on foreign direct investment is towards
greater liberalisation. The sense of urgency felt among policy-makers is most
" manifest in their adoption, after the rejection of EEA Membership, of the
“‘Swisslex’’ programme, which, together with many other undertakings of legis-
lative reform, would make Switzerland a ‘‘virtual’”” EEA Member from the point. -
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of view of its internal market legislation. A positive feature of Switzerland’s
regulatory system is that it already lacks general screening mechanisms for
foreign investment. The new internal market law and the strengthening of the
competition law should benefit both foreign investors and Swiss consumers. The
effectiveness of the latter will depend strongly on how the new Competition
authority uses its powers. At the level of the cantons, the rising costs associated
with the maintenance of government guarantees for cantonal banks and of public
control of certain services, is forcing the pace of change. At the corporate level,
the need for foreign capital has led a number of Swiss companies to allow greater
scope for foreign shareholdings. ’

Nevertheless, the question arises whether the changes being pursued are
sufficiently pervasive. A point of concern is the continued existence of the
authorisation procedure for real estate acquisitions by foreign investors (Lex
Friedrich) who are not in possession of a permanent establishment permit.
Although authorisation is granted when the acquirer uses the property to operate
his long-term establishment, the law does constitute an obstacle to new investors
. located, or intent on locating,_ixi Switzerland. The Government is aware of this
and, now that the substantial amendment of the law has fallen through, it should
seek ways to amend the existing law in such a way that its negative impact on-
“FDI is minimised.

Constraints on foreign-ownership continue to exist in some other areas, even
though there seems to be scope for liberalisation. The objectives for the energy
market formulated in the Cattin report (see chapter 2, section C, ii) would be
brought closer by an abolition of the current restrictions on foreign investment in
the energy sector. Restrictions in this sector, as well as those in shipping (a sector
of marginal importance in Switzerland), have their origins in national security
considerations during the war years that have lost much of their relevance in the
current political and military situation. Indeed, many other members have take
similar steps.-Switzerland would also be well-advised to reconsider restrictions
on investment in air transport, railways, telecommunications and the audio-visual
sector. | |

The formation of the EEA has provided an impetus to liberalisation in
Switzerland, even though Switzerland did not join. On the other hand, joining the

EEA might have encouraged a tendency to assimilate EEA citizens to Swiss
citizens, whereas exceptions to the principle of non-discrimination would run
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counter to the principles on which the OECD Codes of Liberalisation are based.
In fact, the plans for special permits for short-term stays of EEA and EFTA
citizens have not been introduced for the time being and, at present, the only
distinction between EC and non-EC citizens bearing directly on investment is in
shipping. Switzerland should be encouraged not to make distinctions between EC
and non-EC Member States and to extend the: benefits of lxberahsanon to all
.OECD Members.

‘The prominent role played in Switzerland’s banking regulation by the reci-.
procity principle also elicits the question of discrimination. Unlike most other
Members, Switzerland impl'ements this principle actively. Swiss banking reci-
procity is based on the ‘‘mirror-image’’ concept, although the legislation leaves
room for a flexible and less stringent implementation which is reportedly the
authorities’ practice. The conviction that reciprocity is a useful instrument to
open up and improve access to foreign financial markets is motivated by the
prominent international role of the Swiss financial centre and its banks that
operate world-wide. However, the conclusion of the agreement on financial
services in the GATS context is likely to diminish the emphasis put by the Swiss
~ authorities on reciprocity. Indeed, Switzerland should be encouraged to reduce, if
not eliminate, the application of rec1pr001ty This would help foster the trend
towards multilateralism. | :

The prohibition of nationality discrimination in company statutes is to be
welcomed as an incentive to foreign investment. Stimulated by the need for larger
foreign capital inflows, Swiss companies themselves have also removed impedi-
ments to (foreign) take-overs by dismantling multi-tiered share structures which
could discriminate against foreigners, while replacing them by unitary shares,
open to all investors. The earlier restrictions made it more cumbersome to raise
equity capital and restricted buyer options. Limited demand for the shares of
these companies caused share prices to be chronically undervalued, which in turn
made these companies less willing to open their shares to foreign investors.
Under the new law, many large Swiss companies have placed limits of two or
three per cent on voting rights for any individual investor with a view to
preventing any potential hostile take-overs in the new environment of unified
shares. While these limits, primarily motivated by considerations relating to the
relationship between management and the shareholders, do not discriminate
between foreign and Swiss shareholders, they may constitute a substantial obsta-
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cle to possible foreign control. Thus, even while these.companies may be major-
ity foreignowned, they are still Swiss-controlled. Pressure for change in this area
is largely external and has not yet had a substantial impact on these private
practices. This being so, large Swiss take-overs abroad prompt occasicnal calls
for reciprocal possibilities to acquire major Swiss firms. Swiss acquisitions
abroad have been six times greater that foreign purchases in watzerland over the
past three years. '

- These same Swiss companies have also responded to the particular position
of the Swiss economy in Europe and to the high costs of doing business in
Switzerland by investing abroad. In many cases, these mvestrnents are driven .
primarily by the requirements of proximity to major markets as well as the
relatively small size of the domestlc market. However, there have been inci-
dences of investments outsrde of Switzerland in response to political and regula-
tory obstacles in the country. The dummshed attractiveness of Swrtzerland as a
location for holdmg companies, followmg the changes in EC. tax legrslatron
highlights the necessity for Switzerland to improve its standing among foreign
investors. The removal abroad of productlon and research constrtutes another

reason fOI' concem

Thus, at federal, cantonal and corporate Ievel there is ample scope for
improvement in terms of policies towards inward investment. The Swiss Govern-
ment is to be encouraged to remove many of the outcated sectoral restrictions
originally based on essential secunty, to modify regulations concermng the sale
of property to forelgners and to promote greater hberahsatlon and transparency of
regulatlon at the federal and cantonal level
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Purchasing power parities 1990 (OECD, 1992).

Outward investments are categorised according to the sector in which the investor operates in
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The value of M&As compared to FDI flows is also higher because the former do not include
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p. 253-297.

In the Cassis de Dijon case, the European Court stlpulated the principle that standards in
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Quoted from: Jean-Luc Nordmann (Director Swiss Federal Office for Industry and Labour),
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The reduction in stamp duty was decided in the interest of young, rapidly growing companies
and was enacted in 1995.

The introduction of a value-added tax had been rejected by voters in referenda in 1977, 1979
and 1991. It was finally approved in a referendum in November 1993.

Seec OECD Economic Surveys: Switzerland 1994, pp. 66-68 for a discussion of the turnover
tax. '

Rapport de la Commission d’ experts chargée d’examiner les conséquences d’ une abrogation
de la loi sur ’acquisition d’immeubles par des personnes a 1’étranger, Département fédéral de
justice et police (Berne, April 1995), p. 12.

Rapport de la Commission d’experts chargée d’examiner les conséquences d’une abrogation
de la loi sur I’acquisition d’immeubles par des personnes a I’étranger, Département fédéral de
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““‘Switzerland has often been dubbed the ‘Fortress of the Alps’ by the international financial
community’’, R. Monks and N. Minow Corporate Governance, (Blackwell Business:
Oxford) 1995, p. 320.

According to the OECD Economic Surveys Switzerland 1 991/92 Swiss stockbrokers
declared publicly that they would refuse to exercise buy orders from clients that are unlikely
to qualify for registration. This actually dxscouraged a bidder during a take-over attempt on a
Swiss company in 1988. : : :

- Guy de Jonquneres “‘A thirst for expansion’’, Financial Times, 8 July 1992.

If more than one third of a company’s assets consist of real estate, the Lex Friedrich prohibits
the acquisition of a controlling interest by foreigners in agriculture, real estate, banking and
insurance and requires an authorisation in other industrial and trade branches.

Derogatlons from the principle of one share, one vote are- particularly prevalent in the
Netherlands, Germany and Sweden, as well as in Switzerland.

Bruno Boesch, ‘‘Takeéover of Swiss companies: the myths and realities’’ Financial Times,
8 November 1990.

Ian Rodger,. ‘‘Stepping out on to a wider stage’’, Financial Times, 6 February 1992.
Ian Rodger, ‘‘Bid battle opens doors in Switzerland”’, Financial Times, 15 June 1995.

Margaret Studer, “‘Swiss law to give boost to shareholders’ rights’’, Wall Street Journal
Europe, 11 April 1995. :

D. Bailey, G. Harte .and R. Sugden, Transnationals and Governments, Routledge,
London, 1994, p. 174.

OECD Economzc Surveys: Sw:tzerland 1995, (OECD, Paris).

Unlike branches and subsidiaries, the establishment of representative offices is not covered
by item I/A of the Capital Movements Code, but it is covered by the Code of leeralxsanon

- of Current Invisible Operations (Annex II to Annex A, paragraph 4).
- For more details on cantonal banks, see the OECD Economic Surveys: Switzerland 1995.

Jan Rodger, “‘Swiss cantonal bank changes’’, Financial Times, 23 May 1995.



Annex 1

Switzerland’s current position under the Code of Liberalisation
of Capital Movements and the National Treatment Instruinent

Introduction

As a signatory to the OECD Code of Liberalisation of Capital Movements (the
Code) and the National Treatment Instrument (NTI), Switzerland has undertaken a
number of obligations in the foreign direct investment field. The present annex highlights
‘the main provisions of these instruments as well as Switzerland’s position under them.

The OECD commitiments:

_ The Code and the NTI are the two main’ instruments for co- operatlon among OECD
member countries in the field of foreign direct investment.

The Code, which has the legal status of OECD Council Decisions and is bmdlng on
all Member countries, covers the main aspects of the right of establishment for non-
resident entexpnses and requires OECD members to progressively liberalise their invest-
ment reglmes on a non-discriminatory basis and treat resident and non-resident investors
alike.

The NTI is a ‘‘policy commitment’’ by Member countries to accord to established
foreign-controlled enterprises treatment no less favourable than that accorded to domestic
enterprises in like situations. While the NTI is a non-binding agreement among OECD
Member countries, all measures constituting exceptions to this principle and any other
measures which have a hearing on it must be reported to the OECD.

Member countries need not, however, liberalise all their restrictions upon adherence
to the above instruments. Rather, the goal of full liberalisation is to be achieved progres-
sively over time. Accordingly, members unable to fully liberalise are permitted to main-
tain ‘‘reservations’’ to the Code of Capital Movements and ‘‘exceptions’’ to the NTI for
outstaniding foreign investment restrictions. These limitations to the liberalisation obliga-
tions may be lodged at the time a member adheres to the Codes, whenever specific
obligations begin to apply to a member or whenever new obligations are added to the
instruments. ‘ :
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The investment obligations of the Code and the NTI are, in fact, complementary,
both dealing with the laws, policies and practices of Member countries in the field of
direct investment. However, the Code addresses the subject from the point of view of
non-resident investors in an OECD host country, while the NTI is concerned with the
rights of established foreign-controlled enterprises. Limitations on non-resident (as
opposed to resident) investors affecting the enterprises’ operations and other requirements
set at the time of entry or establishment are covered by the Code. The investment
operations of foreign-controlled enterprises after entry, mcludmg new investment, are
covered by the National Treatment Instrument.

Measures pertaining to subsidiaries fall under the purvxew of the Code or the NTI,
depending on whether they set conditions on entry/establishment or concern the activities
of foreign-controlled enterprises already established. As to branches, the 1991 Review of
the OECD Declaration and Decisions on International Investment and Multinational
Enterprises introduced a distinction between ‘‘direct’’ branches of non-resident enter-
prises and ‘‘indirect’’ branches, that is branches of already established foreign-controlled
enterprises. The latter are subject to all the five categories of measures covered by the
NTI (investment by established enterprises, government procurement, official aids and
subsidies, access to local financing and tax obligations). The investment activities of
“direct’” branches of non-resident enterprises, which concern the category of measures
covered by the NTI, fall, however, exclusively under the purview of the Code.

The Committee on Capital Movements and Invisible Transactions and the Commit-
tee on International Investment and Muitinational Enterprises together conduct country
examinations of Member country measures covered by these OECD commitments. These
examinations involve a face to face discussion between representatives of the two Com-
mittees and experts from the country being examined. The discussion is based on
submission by the Member concerned and a document prepared by the Secretariat. The
- objective is to clarify the nature and purpose of remaining restrictions and to identify
possible areas for further liberalisation. The examinations usually conclude with modifi-
cations to the Member country’s posmon and recommendations by the OECD Council to
the Member’s authorities concerning the future dlrectlon of the country’s foreign direct
investment policies.

. Switzerland’s position under the Capltal Movements Code and the National
Treatment Instrument

Switzerland’s remaining restrictions on foreign direct investment are represented in
its reservation against item /A of the Code of Liberalisation of Capital Movements and
its exceptions to the National Treatment Instrument. As a result of the examination
carried out by the two above-mentioned OECD Committees, Switzerland’s position has
changed in certain respects. Several restrictions which were justified on the basis of
national security and public order have now come under the discipline of the OECD
instruments. Restrictions concerning maritime transport, hydropower, nuclear power and
oil and gas pipelines have now been introduced as part of the reservation to item I/A of
the Capital Movements Code and as exceptions to the National Treatment Instrument.
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Switzerland retained its entry in annex E to the Capital Movements Code, an annex
that lists Members’ reciprocity measures and practices concerning foreign enterprises’
right of establishment. The broadcasting sector was also included in the annex, where it
had not previously been reflected adequately.

Broadcasting was also removed as an exception to the National Treatment instru-
ment and lodged instead as part of the reservation to item I/A of the Capital Movements
Code to reflect better the nature of the restriction.

a) Switzerland’s reservation on foreign direct investment under the Code
of Liberalisation of Capital Movements and mention of reciprocity
in Annex E of the Code

1.  "List A, Direct investment:
I/A
— In the country concerned by non-residents.

Remark: The reservation applies to:

i) The establishment of branches for the distribution and exhi-
bition of films;

ii) The acquisition of real estate, which is subject to authorisa-
tion by the competent cantonal authority. As a rule, this
authorisation is granted when the acquirer uses the property
to operate his permanent establishment;

iii) The registration of a ship in Switzerland serving two points
on the Rhine and of a vessel intended to offer commerczal
maritime transport services;

iv) The registration of an aircraft in Switzerland and investment

" in an airline under Swiss control, unless otherwise implied
by the provisions of international agreements to which
Switzerland is a party;

v) Investment in the sectors of hvdroelectricity, oil and gas
pipelines and nuclear energy;

vi) Investment in a broadcasting company, bringing foreign
ownership above 49 per cent of the company’s share capi-
tal.”’

2. Switzerland’s posmon in Annex E to the Code of Liberalisation of Capital Move-
ments (reciprocity)

‘“i) Foreign investment in the banking and financial services sector is subject to a
reciprocity requirement.

i) Foreign investment in broadcasting is subject to a reciprocity requirement.”’
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b) Switzerland’s exceptions to the National Treatment Instrument

A. Exceptions at national level

L

~ Investment by established foreign-coatrolled enferprises

Banking and financial services

~ Investment by foreign-controlled enterprises is subject to reciprocity conditions.

Authorzty Law : RS 952.0 of November 1934.

Air transport

The commerc1al transport of persons and goods by forelgn enterprlses is regulated
by international agreements. In the absence of these, it is possible to permit foreign
enterprises to exploit certain routes for commercial transport and to authorise com-

- mercial ﬂlghte by forelgners outside these routes. Such authorisation may be refused

if the service offered is not cons1stent with essential Swiss interests or if remprocxty
is not accorded.

Authorzty Laws RS 748 0 of December 1948 and RS 748.01 of August 1973,

Air transport

An aircraft may only be registered in Switzerland if it is owned by Swiss citizens or |

. by forelgners resident in Switzerland using an aircraft for travel from Switzerland or

if it is owned by companies in Swiss hands. National treatment may nevertheless be
accorded to foreign: mdlvxduals or companies on the basis of mternatlonal
agreements.

Authority: Law: RS 748.01 of August 1973.

Air transport

Cabotage is reserved to Swiss companies.

Authority: Law: RS 748.0 of December 1948 (and Article 7 of the Chlcago
Convention). .

Inland waterways

To be registered in Switzerland and to transport persons and goods between two
points on the Rhine, a vessel must be owned by Swiss citizens resident in
Switzerland, or by companies in Swiss hands, headquartered in Switzerland. Nation-
als of states party to the Revised Convention for the Navigation on the Rhine of
17th October 1868, and Member States of the EC, are assimilated as Swiss.

Maritime transport

An enterprise may register a vessel for the commercial transport of persons or goods
or for commercial maritime activities if the majority of its capital and two thirds of
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its voting rights, together with its administrative bodies and board of directors, are
Swiss. |

Authority: Law RS 747 3 of 23 September 1953.

| Hydropower

A concession for the use of hydropower is granted only to Swiss nationals resident
in Switzerland or to companies under Swiss control headquartered in Switzerland.

Authority: Law RS 721/80 of 22 December 1916.

Nuclear energy

Authorisation to build and operate a nuclear plant is granted only to Swiss- controlled
companies.

Authority: Law RS 732.01 of 6 October 1978.

'Ptpelmes
A concession for the construction and operatlon of a plpehne that crosses the Swiss
border, to transport fuels or liquids or .gas, is accorded only to companies not
controlled by foreign mterests

Authority: Law RS 746.1 of 4 October 1963.

Broadcasting

A concession to broadcast radio and telev1S1on programmes can only be granted to
Swiss-controlled companies with their headquarters in Switzerland and where the
majority of the board of directors are Swiss. If the foreign country offers reciprocity,
the Swiss Government may grant concessions to foreigners resident in Switzerland
or to foreign-controlled companies having their headquarters in Switzerland.

II. Official aids and subsidies

F tlm production

Contributions to the costs of film productlons and assistance to quality films are only
awarded to films produced by companies headquartered in Switzerland and under
the control of Swiss citizens or of permanent residents of Switzerland and for films
co-produced with abroad, as long as Swiss participation is at least equivalent to that
of abroad. If Swiss participation is less important, the foreign state should ensure
reciprocity or be linked to Switzerland by a co-production agreement.

Authority: Law RS: 443.11 of 24 June 1992.

III. Tax obligations

None.
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IV. Government purchasing |

None.

V. Access to local finance

None.
B. Exceptions by territorial subdivisions

L.  Investment by established foreign controlled enterprises

Trans-sectoral

- Acquisition of real estate by forelgn-control]ed enterpnses is subject to an authorisa-
tion requirement by the cantons. As a rule, this authorisation is granted when the
acquirer uses the property to operate his permanent estabhshment

Authority: Law RS 211.412.41 of December 1983.

Air transport

At the airports of Geneva and Zurich, foreign airline companies are not permitted to
establish their own grOundhandlmg facilities if their share of total traffic is below a
 certain percentage (4.5 per cent in Geneva and 1.5 per cent in Zurich). Foreign
alrhne companies are not allowed to offer groundhandhng services to third parties.

‘II. Official aids and Subsidies

None.

III. Tax obligations

None.

IV. Government purchasing

None.

- V. Access to local finance

None.
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IIL.

c) Switzerland’s measures reported for transparency under the Natwnal
Treatment Instrument

Transparency measures at the level of Natiohal Government
Transparency measures based on public order and essentlal secunty
considerations '

None.

Other measures reperted for transparency at the level of National

Government

a) Investment by established foreign-contrbliéd enterprises
None. '

b) Corporate organisation

Trans-sectoral

The board of directors of a corporation with limited liability (derogations - are
possible for holding companies) and the administration of a co-operative company
must be composed of a majority of Swiss citizens do miciled in Switzerland.

Authority: Law RS 220 of March 1911.

~ ¢) Government purchasing

None.

d) Official aids and subsidies
None.

Measures reported for transparency at the level of territorial subdivisions

a) Investment by established foreign-controlled erterprises
Cantons ' ‘

0il and gas

An inter-cantonal agreement among ten cantons requires that a concession for the
production of petroleum be accorded only to companies where wass participation is
at least 75 per cent.

b) Corporate organisation
None.

¢) Government purchasing
None.

d) Official aids and subsidies
None.
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~Annex 2

Statistics on Switzerland’s foreign direct investment

Table 1. FDI inflows into Switzerland

SF million

1993 19%4.
Europe ‘ ' -616 2 385
European Union - ~743 1849
Belgium ' 59 47
Denmark _ -19 -2
France ‘ 125 210
Germany : -156 763
Italy . -373 44
Luxembourg : -60 374
Netherlands ' —246 391
Spain : -1 6
UK o - =76 26
Other Europe 127 536
Austria 95 -13
Sweden 45 543
Turkey ' 8 2
Other =21 4
North America 10 2117
Canada 122 0
uUs , -112 2117
Asia/Australia 359 7
Israel 34 22
Japan ‘ ’ 178 =23
Africa -2 2
Latin America v ‘ 123 -4
Total -123 4 506

Source: Swiss National Bank.
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Table 2. Swiss direct investment flows abroad, 1993-1994

SF million
1993 1994 1993 1994
OECD 9564 14165 Non-OECD 3 385 896
Europe 3322 8982 Africa 62 98
Austria 246 557 . ~
Belgium 889 -295  Central and Eastern Europe 162 330
Denmark -245 . 169 Czech Republic - 54 33
France 1 451 1276 Hungary 34 50 .
Germany -3 1 460 Poland 38 159
Greece 26 95  Others 36 89
Ireland 215 210 : ' :
Italy 281 109 ' Latin America 2 351 —484
Luxembourg 137 412  Argentina 46 47
Netherlands -550. -1170 Brazil 308 -91
Norway 67 4  Chile 106 61
Portugal -22 33 Others 1 891 -501
Spain -122 - -87 .
Sweden 69 535 . Asia 822 1025
UK 1202 3264 Hong Kong 300 436
’ South Korea 12 28

North America 5722 5275 - Malaysia 104 9
Canada 407 825  Singapore 127 115
United States 5315 4450 -Chinese Taipei 70 92

' Thailand 23 88
Other OECD 520 -206 China 32 163
Australia 273 -6 India 56 31
Japan 88 -283  Indonesia 21- 15
Mexico 122 82 . Philippines 74 14
New Zealand -4 9.
Turkey 41 -8  Total 12 949 . 15 061

Source: Swiss National Bank.
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