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Secretariat 
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Organisation for Economic Co-operation and Development 
 
 

Comments on 

“Discussion Draft on Transfer Pricing Documentation and CbC Reporting“ 

 
Keidanren hereby submits its comments on the Discussion Draft on Transfer Pricing 

Documentation and CbC Reporting published by the OECD on January 30, 2014. 
 
A. Introduction 

 
1. First of all, we outline the basic thinking of the Japanese business community 

regarding base erosion and profit shifting (BEPS). 
 
2. As pointed out by the OECD, it is true that, with advancing globalization and 

digitalization, the current international taxation system has become unable to keep 
up with certain aspects of economic activities. Given this situation, we believe it is 
generally significant that the OECD is working to revise the Model Tax Convention 
and the Transfer Pricing Guidelines and harmonize the laws of the member 
countries. We hope that the effort to create a common framework will move 
forward, involving non-OECD member countries as well. 

 
3. The issues of particular importance are taxation in a digital economy (Action 1 of 

the BEPS Action Plan) and the treatment of intangibles under transfer pricing 
taxation regimes (Action 8). It is hoped that clear rules on these issues will be 
promptly established, regardless of the existence of BEPS. With corporations facing 
international double taxation, another important issue is to make dispute resolution 
mechanisms more efficient (Action 14). We are also ready to support the 
development of a multilateral instrument (Action 15) if it contributes to swift 
resolution of disputes. Keidanren will continue to participate in the development of 
these rules in an active and constructive manner, cooperating with the Business and 
Industry Advisory Committee to the OECD (BIAC) and the business organizations 
of other countries and regions. 



2 

4. However, the BEPS Action plan contains multiple items that make us wonder if the 
ends justify the means. The most notable example is Action 13 “Re-examine 
transfer pricing documentation.” It is our understanding that the purpose of the 
BEPS Action Plan is to counter tax avoidance practices of some multinational 
enterprises (MNEs), thereby ensuring a level playing field. If that is the case, it is 
unreasonable and counterproductive to impose excessive additional burdens on 
numerous corporations that have never been engaged in BEPS. While some appear 
to argue that addressing BEPS requires gathering information comprehensively, we 
believe it highly irresponsible to try to resolve a particular issue at the expense of 
corporations. We have similar concerns about the collection of data on BEPS 
(Action 11) and the disclosure of tax planning arrangements (Action 12), as both of 
them may place additional burdens on taxpayers. 

 
5. Business activities will be hampered if overly strict rules are introduced to prevent 

tax avoidance. From that perspective, we are strongly interested in what direction 
the discussions are taking regarding such matters as strengthening controlled 
foreign company rules (Action 3) and limiting interest deductions (Action 4). 

 
6. Although the BEPS Project focuses on the issue of double non-taxation, we must 

stress once again that, in the actual business world, many corporations suffer from 
double taxation. We need to avoid the situation where excessive focus on double 
non-taxation results in an increase of double taxation. 

 
B. Overall Evaluation of the Discussion Draft 

 
7. We regret to say that, from these perspectives, the contents of this Discussion Draft 

are a disappointment to us. Action 13 aims to “develop rules regarding transfer 
pricing documentation to enhance transparency for tax administration, taking into 
consideration the compliance costs for business”. We understand that both 
improving transparency and reducing compliance burdens are at the core of this 
project. In reality, however, the proposed system would place additional and 
unnecessary burdens on taxpayers, taking little account of compliance costs. We 
also strongly fear that reliance on superficial numerical data, such as those 
contained in the country-by-country reports, might lead to incorrect risk 
assessments, thereby exposing the MNE to the additional risk of double taxation in 
a country where it operates. Furthermore, serious problems could arise from the 
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perspective of protecting confidential information, depending on the methods of 
making the master files and country-by-country reports available to overseas tax 
administrations. For these reasons, we oppose the contents of the Discussion Draft. 

 
8. However, we cannot let the discussions at the OECD move forward unilaterally 

without the Japanese business community’s views being reflected. If this discussion 
draft were to be adopted as proposed, it would be unavoidable for the laws of all 
countries, including Japan, to be affected. Another matter we cannot overlook is the 
prevailing notion that placing unreasonable burdens on taxpayers is acceptable. If 
this misinformed notion were to continue to prevail, it would cause significant 
problems when specific rules are set based on other Action Plans. Therefore, while 
firmly opposing the Discussion Draft, Keidanren has decided to submit its 
comments as per the below, preparing for the possibility that the Transfer Pricing 
Guidelines will be revised as proposed. 

 
C. Comments on the Discussion Draft 
 

C1. General Comments 

 
9. First of all, fundamental change is needed to the Discussion Draft’s basic principle 

of imposing new documentation requirements on all MNEs, except for certain small 
and medium enterprises. Especially, instead of placing excessive burdens on all 
corporations, a “gateway test” should be introduced to limit the range of 
corporations obligated to submit additional information. 

 
10. In recent years, great emphasis has been placed on cooperation between tax 

administrations and corporations in aiming to enhance tax compliance related to 
transfer pricing. In Japan, the National Tax Agency is taking measures to strengthen 
corporate governance of major companies on tax matters. For corporations, 
developing a relationship of dialogue and cooperation with tax administrations has 
the merits of reducing unnecessary compliance costs and undergoing proper risk 
assessment. Therefore, a reasonable approach should be to assess risk through such 
dialogue processes and, only when a significant problem is detected, to request the 
company that additional information be submitted. In other words, consideration 
should be given to creating an incentive whereby a company with no significant 
problem will be exempted from the submission of additional information. This 
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approach is expected to further enhance tax compliance by encouraging tax 
administrations and corporations to work together. 

 
11. Another possible approach to a gateway test is to determine whether a company’s 

effective corporate tax rate on a consolidated basis is at or above a certain level by 
analyzing its financial statement data. The Transfer Pricing Guidelines should 
provide clear guidance on these points. 

 
12. Even if a company is required to submit additional information as a result of the 

gateway test, a limit must be placed on who should prepare, to whom the company 
should submit, and which information the company should include in, its master file 
and country-by-country report, as explained in C2 below. In particular, how the 
documents are shared among tax administrations is a matter of grave concern to 
Japan’s business community. We believe that the master file and 
country-by-country report should be submitted by the parent company of the MNE 
group to the tax administration of its country of domicile and should be made 
available to an overseas tax administration only through the exchange of 
information mechanism in accordance with the bilateral tax convention. 

 
C2. Specific Issues (responses to the boxed questions, and other comments) 

 
13. Below is our response to each of the questions raised in the 10 boxes given in the 

Discussion Draft. We also elaborate our view on how a new documentation system 
should be structured if creating it were to be unavoidable. 

 
(Box1) 
Comments are requested as to whether work on BEPS Action 13 should include 
development of additional standard forms and questionnaires beyond the 
country-by-country reporting template. Comments are also requested regarding the 
circumstances in which it might be appropriate for tax authorities to share their risk 
assessment with taxpayers. 
 
Response 

 
14. We consider country-by-country reporting per se to be unnecessary in the first 

place; naturally, we also believe it unnecessary to develop additional standard forms 
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and questionnaires beyond the country-by-country reporting template. 
 
15. While sharing risk assessments is useful in general, we do not think that the 

country-by-country reports constitute useful information, at least for the purpose of 
assessing risk. 

 
(Box2) 
Comments are specifically requested on the appropriate scope and nature of possible 
rules relating to the production of information and documents in the possession of 
associated enterprises outside the jurisdiction requesting the information. 
 
Response 

 

16. With regard to information possessed by a foreign associated enterprise, a tax 
administration should be permitted to request its submission only when deemed 
necessary to audit specific cross-border transactions. Detailed and comprehensive 
documentation should not be required of all corporations across the board. 

 
17. Accordingly, no change will be needed to the basic principles set out in paragraphs 

5.6 and 5.15 of Chapter V of the current Transfer Pricing Guidelines, which require 
tax administrations to: (a) take great care to balance its need for the documents 
against the cost and administrative burden to the taxpayer of creating or obtaining 
them; (b) recognize that they can avail themselves of the exchange of information 
articles in bilateral double tax conventions to obtain such information, where it can 
be expected to be produced in a timely and efficient manner; and (c) limit the 
amount of information that is requested at the stage of filing the tax return. 

 
18. We believe that information possessed by a foreign associated enterprise should, in 

principle, be obtained in accordance with the exchange of information articles of the 
bilateral tax convention; and that, even in that case, information exchange must be 
conducted upon request and only for the purpose of determining the facts related to 
the application of the bilateral tax convention to a particular case. For example, one 
country’s tax administration should not be able to obtain the master file, the 
country-by-country report, and other comprehensive information prepared by a 
taxpayer of another country with which the bilateral tax convention has been 
concluded, for purposes other than determining the facts relevant to a particular 
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case. 
 
19. Furthermore, we find the last sentence of paragraph 15 of the Discussion Draft to be 

unacceptable, which states, “It is therefore important that the tax administration is 
able to obtain directly or through information sharing, such as exchange of 
information mechanisms, information that extends beyond the country’s borders” 
(italics added). This sentence is highly inappropriate as it appears to envision a 
situation where a tax administration directly contacts a taxpayer of another country 
over whom it has no jurisdiction. We request that the word “directly” in the 
paragraph be deleted. 

 
(Box3) 
Comments are requested as to whether preparation of the master file should be 
undertaken on a line of business or entity wide basis. Consideration should be given to 
the level of flexibility that can be accommodated in terms of sharing different business 
line information among relevant countries. Consideration should also be given to how 
governments could ensure that the master file covers all MNE income and activities if 
line of business reporting is permitted. 
 
Response 

 

20. If the submission of the master files becomes mandatory, it is an absolute 
prerequisite to clearly define the scope of members of an MNE group that needs to 
be covered by the master file. 

 
21. Paragraph 18 of the Discussion Draft stipulates that the master file should contain 

common standardized information relevant for all MNE group members. At the 
same time, the Transfer Pricing Guidelines define, in its glossary, an MNE group as 
“a group of associated companies with business establishments in two or more 
countries.” These provisions raise the problem of how to determine the scope of 
associated companies. However, as to the definition of associated companies 
(enterprises), the said glossary only states to the effect that two enterprises are 
associated enterprises if one of them meets the conditions of Article 9 of the OECD 
Model Tax Convention with respect to the other. As a result, the definition of 
associated companies seems to depend on the laws of individual countries after all. 
The problem here is that each country has its own definition of this term under the 
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domestic laws. If countries continue to leave such differing definitions unchanged, 
it is highly likely that confusion will arise as an MNE group’s master file may be 
deemed by an overseas tax administration to be insufficient in terms of the scope of 
its associated companies. 

 
22. Therefore, it is essential for the revised Transfer Pricing Guidelines to stipulate a 

uniform criterion for associated companies/enterprises. For example, it is possible 
to uniformly define the term as an entity in which the MNE has more than 50 
percent of the shares. Similarly, it is necessary to define the scope of members of an 
MNE group to be covered by the country-by-country report. In the event that these 
uniform criteria cannot be set, an MNE group should be allowed to prepare the 
master file and country-by-country report in accordance with the laws of the country 
of domicile of the parent company. 

 
23. Whether to prepare the master file on a line of business basis or on an entity wide 

basis should be determined by each MNE. When a line of business basis is chosen, 
the MNE should be permitted to use, as a minimum unit, the business segments 
disclosed on its annual securities reports and other financial reports. 

 
24. Regarding preparers, the Discussion Draft proposes that the master file be prepared 

by the ultimate parent entity of the MNE group, but fails to provide the definition of 
an ultimate parent entity. As the organizational structure varies from one MNE to 
another, a certain level of flexibility should be allowed in the determination of an 
ultimate parent entity. For example, each of the companies listed on one country’s 
stock exchanges should be regarded as an ultimate parent entity in that country and 
be permitted to create the master file of its own. Similar treatment should be 
allowed for the country-by-country reports. 

 
25. Another matter of importance is how the master file created should be made 

available to overseas tax administrations. Each MNE is required to include in the 
master file the information on its entire businesses, whether on a line of business 
basis or on an entity wide basis. As such, MNEs have a strong aversion to making 
every piece of that information available to overseas tax administrations. 

 
26. Suppose that an MNE headquartered in Country X engages in Businesses A, B, and 

C, and has a subsidiary doing Business A in Country Y. In this case, when requested 
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by Country Y’s tax administration to provide the MNE’s master file, should 
Country X’s tax administration hand over to its counterpart in Country Y the master 
file containing information on all of Businesses A, B, and C? We do not believe so. 
For Country Y’s tax administration, obtaining the MNE’s information on Business 
A should suffice to assess and audit the specific cross border transactions from a 
viewpoint of transfer pricing. There is no reason that justifies its need to obtain 
information on Businesses B and C, which may not involve cross-border 
transactions or may handle matters of highly confidential nature, such as national 
defense and nuclear technologies. 

 
27. If the information on an MNE’s all lines of business contained in the master file 

were to be made available to overseas tax administrations, there would be no point 
in preparing the master file on a line of business basis. Preparing the master file on 
a group wide basis does not constitute a reason to uniformly provide all information 
contained therein to overseas tax administrations, either. A tax administration 
requested by its overseas counterpart to exchange information should retain the 
right to narrow down the information it provides to the extent needed. It goes 
without saying that under no circumstances should an MNE’s master file be made 
available to an overseas tax administration through the MNE’s subsidiary in that 
country. With regard to methods of making the master files and country-by-country 
reports available to relevant tax administrations, we elaborate in our response to 
Box 9 below. 

 
28. In addition to information on advance pricing agreements (APAs), other rulings, 

and mutual agreement procedures (MAPs), which are discussed in our response to 
Box 10 below, the following should be deleted from the list of information to be 
included in the master file because these pieces of information are highly classified 
and disclosure of them may cause abuse of confidentiality, or cannot possibly be 
useful for the purpose: 
*Chart showing supply chain for material products and services; 
*A description of important business restructuring transactions, acquisitions and 
divestitures occurring during the fiscal year; 
*A list of important related party agreements related to intangibles, including cost 
contribution arrangements, principal research service agreements and license 
agreements; 
*A description of any material transfers of interests in intangibles among associated 
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enterprises during the fiscal year concerned, including the entities, countries, and 
compensation involved; 
*A description of the group’s transfer pricing policies related to R&D and 
intangibles; 
*A description of the MNE’s general transfer pricing policies related to financing 
arrangements between associated enterprises 
(It is sufficient for such items to be described in the local file as needed); and 
*The title and country of the principal office of each of the 25 most highly 
compensated employees in the business line. 

 
29. As to a general written functional analysis describing the MNE's business, a note 

should be added stating that, as a rule, it is sufficient for the description to be made 
to the extent of the information disclosed in the MNE’s annual securities reports, 
annual reports, and other financial reports. 

 
(Box4.1) 
Should the country-by-country report be part of the master file or should it be a 
completely separate document? 
 

Response 

 

30. The introduction of the country-by-country reports is being considered based on the 
2013 Lough Erne G8 Leaders’ Communiqué in order for tax administrations to 
widely recognize and assess the taxation risks of MNEs. It is our understanding that 
the introduction of the reports is not necessarily requested in the context of transfer 
pricing taxation regimes. As such, it does not seem right for the country-by-country 
report to be part of the master file. Furthermore, we are deeply concerned that the 
country-by-country reports, which contain superficial numerical data only, are 
viewed and treated independently as part of transfer pricing documents, thereby 
encouraging transfer pricing taxation to be enforced based on a formulary 
apportionment approach, not on arm’s length prices. While we do not consider the 
country-by-country report necessary in the first place, it should at least be 
positioned as a completely separate document from the master file if its introduction 
were to be unavoidable. 

 
31. The country-by-country reports should be deemed sufficient if they include, at least, 
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important business activity codes, revenues, earnings before income tax, and 
income tax (corporate income taxes reported on the financial statements). MNEs 
should not be required to newly collect data that they do not gather at present. 

 
(Box4.2) 
Should the country-by-country template be compiled using “bottom-up” reporting from 
local statutory accounts as in the current draft, or should it require (or permit) a 
“top-down” allocation of the MNE group’s consolidated income among countries? What 
are the additional systems requirements and compliance costs, if any, that would need to 
be taken into account for either the “bottom-up” or “top- down” approach? 
 

Response 

 

32. In the light of the current process of preparing consolidated financial statements, the 
bottom-up approach seems to be the more feasible choice for a majority of Japanese 
companies. However, as corporations do not have systems in place whereby 
information on all the foreign associated enterprises is automatically collected, even 
the bottom-up approach will impose significant additional burdens on them. 
Regarding the top-down approach, although we do not deny it being used by an 
MNE that opts to do so, the approach seems to require extremely complicated work 
unless, among others, allocation using highly simplified keys is permitted. As such, 
at the very least, the use of the top-down approach should not be mandatory for 
MNEs. 
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(Box4.3) 
Should the country-by-country template be prepared on an entity by entity basis as in the 
current draft or should it require separate individual country consolidations reporting 
one aggregate revenue and income number per country if the “bottom-up” approach is 
used? Those suggesting top-down reporting usually suggest reporting one aggregate 
revenue and income number per country. In responding, commenters should understand 
that it is the tentative view of WP6 that to be useful, top-down reporting would need to 
reflect revenue and earnings attributable to cross-border transactions between associated 
enterprises but eliminate revenue and transactions between group entities within the 
same country. Would a requirement for separate individual country consolidations 
impose significant additional burdens on taxpayers? What additional guidance would be 
required regarding source and characterization of income and allocation of costs to 
permit consistent country-by-country reporting under a top-down model? 
 

Response 

 

33. Irrespective of whether to select the bottom-up approach or the top-down one, 
MNEs should be allowed to have some flexibility in the selection between an entity 
by entity basis and an individual country basis when preparing the 
country-by-country report. For instance, when an MNE consolidates financial 
results on an individual country basis in the course of compiling the consolidated 
financial statements of the group, the MNE should be permitted to use that 
consolidated results on an individual country basis for the country-by-country report, 
rather than the results of each entity in respective countries. 

 
34. It would be a significant additional burden to manage cross border transaction 

between associated enterprises separately from transactions between group entities 
within the same country. The elimination of transactions between group entities 
would also be extremely burdensome. We oppose these requirements.  
 

35. We also request that a permanent establishment be excluded from the definition of 
an entity. The exclusion is needed to alleviate administrative burdens. 
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(Box4.4) 
Should the country-by-country template require one aggregate number for corporate 
income tax paid on a cash or due basis per country? Should the country-by-country 
template require the reporting of withholding tax paid? Would a requirement for 
reporting withholding tax paid impose significant additional burdens on taxpayers? 
 
Response 

 
36. MNEs do not currently tabulate, on a per country basis, corporate income tax paid 

on a cash basis and withholding tax paid. Moreover, their systems are not capable of 
managing corporate income tax paid in the country of domicile separately from that 
paid in other countries. If the reporting of these items were to be required, 
significant additional burdens would be placed on MNEs. 

 
37. If the reporting of corporate income tax were to be unavoidable, stating the amount 

of corporate income taxes as reported on the financial statements should be deemed 
sufficient. We oppose the requirement to report withholding tax paid. 

 
(Box4.5) 
Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group 
payments of royalties, interest and service fees impose significant additional burdens on 
taxpayers? 
 
Response 

 
38. MNEs do not currently tally the aggregate cross-border payments between 

associated enterprises. Nor do they gather information on intra-group payments of 
royalties, interest, and service fees, other than those directly transacted between the 
parent company and foreign associated enterprises. If the reporting of these items 
were to be required, significant additional burdens would be imposed on MNEs. We 
oppose the requirement to report these items. 
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(Box 4.6) 
Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that 
would need to be accommodated in such an approach? Would a requirement for 
reporting the nature of the business activities carried out in a jurisdiction impose 
significant additional burdens on taxpayers? What other measures of economic activity 
should be reported? 
 
Response 

 
39. For the country-by-country reports, stating important business activity codes should 

suffice. No other information should be required. 
 
(Box5) 
Comments are requested as to whether any more specific guideline on materiality could 
be provided and what form such materiality standards could take. 
 

Response 

 
40. We believe that the gateway test proposed in C1 above should constitute the first 

threshold for materiality. 
 
41. There are several indices that could be the materiality thresholds applied thereafter. 

When deciding which thresholds to use, consideration should not be limited to the 
sizes and nature of the local economy and local operating entities as mentioned in 
the Discussion Draft. Attention should equally be paid to such factors as the volume 
of the transactions between associated enterprises and its share in the total 
transaction volume and so on. Numerical criteria should be stipulated in the 
Guideline. It is also conceivable to permit an MNE to exclude from the 
country-by-country report the information on entities not engaged in cross-border 
transactions. 

 
42. In any case, if materiality thresholds were to differ from country to country, MNEs 

would have to prepare documentation to meet the lowest threshold in the world, 
rendering the materiality thresholds defined meaningless. Therefore, a set of 
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uniform thresholds must be determined to be applied by all tax administrations. In 
the event that the uniform thresholds cannot be set, an MNE group should be 
permitted to comply with the laws of the country of domicile of the parent 
company. 

 
(Box6) 
Comments are requested regarding reasonable measures that could be taken to simplify 
the documentation process. Is the suggestion in paragraph 34 helpful? Does it raise 
issues regarding consistent application of the most appropriate transfer pricing method? 
 
Response 

 
43. Giving consideration to taxpayers’ documentation burdens is extremely important. 

As for the suggestion in paragraph 34, we request that it be revised to permit the 
searches in databases for comparables supporting part of the local file to be updated 
at intervals longer than three years in certain circumstances. Similarly, we believe 
that, depending on the level of materiality, financial data for the comparables does 
not necessarily need to be updated every year. 

 
(Box7) 
Comments are requested regarding the most appropriate approach to translation 
requirements, considering the need of both taxpayers and governments. 
 
Response 

 
44. It should be sufficient for the master file and country-by-country report to be 

submitted by the parent company of the MNE group to the tax administration of its 
country of domicile only. Therefore, the sentence “the master file should be 
prepared and submitted to all tax administrations” (italics added) in paragraph 35 is 
not appropriate. 

 
45. It also should be considered sufficient if an MNE’s master file and 

country-by-country report are submitted in English as well as in the language of the 
country of domicile of the parent company (e.g., in Japanese for companies 
domiciled in Japan). Then, if the master file and country-by-country report are made 
available to an overseas tax administration pursuant to the bilateral tax convention, 
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the overseas tax administration should translate the master file on its own 
responsibility as needed. Under no circumstances should the tax administration 
request the parent company or other constituent entities of an MNE group to 
translate the master file. As far as the Transfer Pricing Guidelines require taxpayers 
to prepare documentation in English, it is a matter of course that every tax 
administration is also required to acquire proficiency in reading English. 

 
(Box8) 
Comments are requested as to measures that can be taken to safeguard the 
confidentiality of sensitive information without limiting tax administration access to 
relevant information. 
 
Response 

 
46. Tax administrations must be keenly aware that any nonpublic information of 

corporations constitutes classified information, and must pay compensation for the 
damage caused by the leak of such information. 

 
47. The master file and country-by-country report of an MNE should be made available 

to an overseas tax administration only through the exchange of information 
mechanism in accordance with the bilateral tax convention, as described in our 
response to Box 9 below. 

 
(Box 9) 
Comments are requested regarding the most appropriate mechanism for making the 
master file and country-by-country reporting template available to relevant tax 
administrations. Possibilities include: 

*The direct local filing of the information by MNE group members subject to tax in 
the jurisdiction; 
*Filing of information in the parent company’s jurisdiction and sharing it under 
treaty information exchange provisions; 
*Some combination of the above. 

 

Response 

 
48. Regarding a mechanism for making the master file and country-by-country report 
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available to relevant tax administrations, the only option acceptable to us is the 
“filing of information in the parent company’s jurisdiction and sharing it under 
treaty information exchange provisions.” We cannot accept either “the direct local 
filing of the information by MNE group members subject to tax in the jurisdiction” 
or “some combination of the above.” 

 
49. In the master file and country-by-country report, the MNE is required to provide 

highly confidential information. Ordinarily, only the parent company is able to 
access such information in its entirety; each subsidiary of the MNE group can only 
access the information pertaining to itself and its own subsidiaries, except for the 
information obtainable through the annual securities reports and financial 
statements published by the parent company. If each of the foreign subsidiaries were 
to be obligated to submit the master file and country-by-country report to the tax 
administration of the country of its domicile, these subsidiaries would be able to 
know and obtain such highly confidential information, seriously undermining the 
MNE’s corporate governance. 

 
50. Specifically, the following example needs to be considered: Suppose that 

Multinational Company A of Country X and the Multinational Company B of 
Country Y have together established Joint Venture C in Country Z. Although being 
partners in Country Z, Companies A and B may fiercely compete against each other 
elsewhere. In this case, under the proposal of the Discussion Draft, Company A 
would be able to obtain Company B’s master file and country-by-country report, 
and vice versa, through Joint Venture C. Moreover, if Company A sells its shares in 
Joint Venture C to Company D upon the dissolution of the partnership with 
Company B, Company D would then be able to obtain the master files and 
country-by-country reports of both Companies A and B. Considering these possible 
outcomes, MNEs would have no option but to avoid investing in an overseas joint 
venture. This would definitely discourage cross-border economic exchange, running 
counter to the OECD’s mission of promoting policies that will improve the 
economic and social well-being of people around the world. 

 
51. Furthermore, there are concerns that confidential information may be leaked from 

tax administrations. It is not uncommon that an MNE has hundreds or even 
thousands of subsidiaries and affiliates around the world. If each country’s 
subsidiaries were to be obligated to submit classified information to the tax 
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administration of that country, it would be highly doubtful whether the 
confidentiality of all the information submitted could be completely maintained. 
Once information leaks out, it is extremely difficult to trace the route. 

 
52. The only solution to these problems is to exchange information in accordance with 

bilateral tax conventions. Even then, information exchange should be conducted 
upon request, not through automatic information exchange. A tax administration 
should be allowed to issue a request for information exchange only when the master 
file and country-by-country report of a foreign company is deemed absolutely 
essential to assessing and auditing specific cross-border transactions of a company 
in its jurisdiction. In no other circumstances should information exchange be 
permitted. 

 
53. Some may argue that the solution we propose will make it difficult for one 

country’s tax administration to exchange information with its counterparts in the 
nations and regions having no exchange of information provisions with that country. 
However, we believe that OECD's primary role is to recommend nations concluding 
tax conventions actively so as to avoid double taxation.  
 

54. It goes without saying local files are not shared among tax authorities. 
 
 
(Box10) 
Comments are specifically requested as to whether reporting of APAs, other rulings and 
MAP cases should be required as part of the master file. 
 

Response 

 
55. The information on the APAs and MAPs with, and on the other rulings of, the tax 

administrations of particular countries is highly confidential. There is no justifiable 
reason for tax administrations not being parties thereto to have to obtain such 
information. Accordingly, APAs, other rulings, and MAP cases should all be 
deleted from the list of information to be included in the master file. 
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Other Comments  

 

56. Paragraph 27 of the Discussion Draft states that the best practice is to prepare both 
the master file and the local file no later than the due date for the filing of the tax 
return for the fiscal year in question. However, due attention should be paid to the 
possibility that those files might not necessarily be complete by that time. 
 

57. Especially, the master file should be maintained by taxpayers to be viewed by the 
tax administration of its country of domicile when needed for audit or assessment 
purposes. Taxpayers should not be obliged to routinely submit the master file with 
their returns. 
 

58. If taxpayers prepare for the master file and local file without delay, they should not 
be penalized, unless there are intentional and gross negligence regarding the 
misstatement of these documents. Tax administrations should have the burden of 
proof as to the existence of intentional and gross negligence. 

 
Sincerely, 
Subcomittee on Taxation 
KEIDANREN 
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To Joseph L. Andrus, Head of Transfer Pricing Unit, 
OECD’s Centre for Tax Policy and Administration 

Date 26 February 2014 

From KPMG’s Global Transfer Pricing Services professionals Ref Comments on the OECD Discussion Draft 
on Transfer Pricing Documentation and 
Country by Country Reporting 

cc Clark Chandler, KPMG in the U.S. and Julie Hughff, KPMG in the U.K. 

 KPMG’s Global Transfer Pricing Services professionals (KPMG) very much appreciate the 
opportunity to present our collective feedback to the OECD. 

Overview  
The “OECD Discussion Draft on Transfer Pricing and Country by Country Reporting” (Discussion 
Draft) lists the following objectives for transfer pricing documentation: 
 

1) Risk assessment; 

2) Ensuring that taxpayers exercise due care in setting and testing their transfer prices; and 

3) Providing tax authorities with information needed to conduct transfer pricing audits. 

The Discussion Draft also emphasizes that an understanding of the overall business of an MNE and 
access to information that is outside of national borders is important in meeting the three 
compliance objectives set forth above.  Finally, the Discussion Draft states that there should be an 
appropriate balance between tax authorities’ need for information and the cost to the taxpayer of 
providing such information. 
 
In preparing its comments, KPMG has focused on whether the specific approach and information 
requested as part of Documentation in the Discussion Draft is consistent with these objectives.   

Summary Observations 

Calibrating Documentation Requirements to Stated Objectives 
The Discussion Draft does not adequately distinguish among the three stated objectives of transfer 
pricing documentation, and the types of information needed to satisfy these objectives.   More 
clarity on these points is needed to prevent significant unnecessary resource demands on both tax 
authorities and taxpayers. 
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Objective 1:  

Objective 1:  “… to provide tax administrations with the information necessary to conduct an 
informed transfer pricing risk assessment.”   
 
KPMG supports the OECD’s objective of using transfer pricing documentation to distinguish high-
risk transactions from low-risk transactions in order to enable efficient use of tax authority 
resources.  We encourage the OECD to provide additional guidance, however, through its efforts on 
transfer pricing risk assessment, which should both inform these Guidelines on transfer pricing 
documentation and provide tax authorities with guidance on how the revised transfer pricing 
documentation files might be appropriately used. 
 
KPMG believes that requiring reporting of information in excess of what is necessary for risk 
assessment is counterproductive for governments and creates costly and undue administrative 
burdens for businesses.  Tax authority resources are not efficiently used when significant efforts are 
required to sort through large amounts of information.  Furthermore the OECD recognizes the need 
to avoid undue burden on taxpayers, and therefore will understand the need to avoid requiring 
taxpayers to compile and provide information that is unlikely to be utilized. 

Objective 2 

Objective 2:  “… to ensure that taxpayers give appropriate consideration to transfer pricing 
requirements … in reporting the income derived from such transactions in their tax returns.”  
 
KPMG recommends that the OECD further clarify the meaning of “appropriate consideration” by 
referring to the “prudent business management principles” advanced in Chapter V (e.g. at 5.4, 5.6 
and in the Summary of recommendations on documentation at 5.28) of the existing guidelines.  We 
believe these principles appropriately balance the needs of tax authorities and the resource 
constraints of taxpayers.  In addition, incorporating these principles in the revised guidelines should 
clarify that the standard established by these principles is not being changed. 

Objective 3 

Objective 3:  “… to provide tax administrations with the information that they require in order to 
conduct an appropriately thorough audit of the transfer pricing practices of entities subject to tax in 
their jurisdictions.” 
 
KPMG recognizes, as stated in paragraph 14, that “[i]n situations where a proper risk assessment 
suggests that a thorough transfer pricing audit is warranted … the tax administration must have the 
ability to obtain, within a reasonable period, all of the relevant documents and information in the 
taxpayer’s possession.” 
 
However, KPMG is concerned that objective 3 and section B.3 as worded appear to imply that all 
such relevant information should be included in the documentation package described in the revised 
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guidelines (master file, local file and country by country (CbyC)report) and that such detailed 
information would also need to be prepared by SMEs in all cases contrary to the recommendation in 
paragraph 30 of Section D.3.  Provision of all information required for a thorough audit has never, 
to KPMG’s knowledge, been an objective of transfer pricing documentation.  Rather the 
documentation package satisfies the first two objectives and provides tax authorities with an initial 
understanding sufficient to commence a thorough audit which in almost all cases would involve 
requesting additional information from the taxpayer. 
 
Requiring the initial package to include sufficient information for a thorough audit would also 
conflict with the first objective, enabling an efficient and informed transfer pricing risk assessment.  
The risk assessment can serve exactly to determine what transfer pricing issues, if any, are 
appropriate for a thorough audit.  An efficient and informed risk assessment will likely be hindered 
rather than helped by a documentation package that provides more information than is necessary for 
that purpose. 
 
Further such requirement could put excessive burden on taxpayers given the reality that most 
transactions will not be subject to a thorough audit. 
 
KPMG recommends that the wording of Objective 3 and section B.3 be amended to clarify that the 
upfront documentation package serves to satisfy Objective 1 and 2 and provide a starting point for a 
thorough audit where needed, but that additional information beyond the documentation package 
will generally be required for a thorough audit. The OECD may also consider providing guidance 
on the type of information (e.g. supporting documents) taxpayer might be expected to be able to 
supply in a timely manner in case of an audit.  However the OECD should make clear that such 
information would be separate from the upfront documentation package and supplied only when 
and if the risk assessment concludes that additional information is needed.  The OECD should 
review the detailed data requirements contained in the Discussion Draft with the objective of 
limiting them to just that information necessary to conduct an effective risk assessment and 
determine whether to initiate an audit.   

Materiality and Relevance 
Requiring taxpayers to provide substantial amounts of information that cannot possibly be useful to 
a local tax authority in achieving its compliance objectives is costly to both MNEs and tax 
authorities.  Therefore, it is in the interest of both taxpayers and tax authorities to limit the provision 
of information to that which is at least potentially useful.  In this regard, there are going to be a 
number of cases in which the provision of the master file in its entirety or the entire CbyC report 
will serve no useful purpose because the local intercompany transactions are either too small or too 
specialized to benefit from information about the MNE’s overall operations.  As one example, an 
MNE may operate two or more very different business lines (e.g., the provision of internet content 
and the manufacture of consumer electronics).  It is hard to understand why a tax authority of a 
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particular jurisdiction auditing a legal entity that is only involved in the provision of internet content 
within the jurisdiction would need access to information about the MNE’s supply chain for 
consumer electronics.  Similarly, it is difficult to see how a tax authority that is auditing a local 
controlled entity with 2 million in intercompany sales of plastic fasteners, for example, can benefit 
from the receipt of information about the supply chains, IP planning, or compensation of the 25 
most highly paid executives, of a diversified industrial company with 25 billion in global sales.  
  
Given the above, both taxpayers and tax authorities would benefit from guidance that tax authorities 
only require relevant information, and from guidance on how to assess relevance.  For example, 
while it may be reasonable to assume that a tax authority auditing a legal entity that accounts for 5% 
of an MNE’s activities by some measure (sales, employment, assets) presumptively requires access 
to the entire master file and CbyC report, it would seem to be appropriate to focus and limit the 
access of a tax authority auditing an entity that accounts for a de-minimus share of the MNE’s 
activities (e.g., less than 1%) to just that information that has some potential relevance to that local 
tax authority.  In the example of an audit of a local entity with 2 million in fastener sales when that 
entity is part of a 25 billion corporate group, that access would include, in addition to information in 
the Local File, information that was relevant to the local tax authority, such as information on 
financing/rulings around the intercompany debt of the local entity, information on the profitability 
of the counter-party to the intercompany fastener sales, information (if available) on R&D related to 
the fasteners used by the local entity. 
 
There is obviously substantial room for disagreement between local tax authorities and MNEs as to 
what is potentially relevant and appropriate to meet the compliance needs of the local tax authority.  
However, requiring that information be provided regardless of relevance or materiality is 
inconsistent with the objectives and guidance contained in the Discussion Draft.   
 
Accordingly, KPMG recommends that the guidelines: 
 

1) Provide some presumptive guidance as to when it is appropriate to provide access to the 
entire master file and CbyC report and when it is appropriate to initially provide more 
limited access, while preserving the tax authority’s right to obtain greater access based on 
relevance and materiality.  One suggestion for a threshold would be that tax authorities 
auditing entities with more than 1% of an MNE’s sales, or assets, or employees would be 
given access to the entire master file, while tax authorities not meeting these thresholds 
would be given limited access based on relevance.  Alternatively, a dollar value threshold 
could be considered. 
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2) An acknowledgement that local entities have the right to access information that is in the 
possession of the corporate group generally as long as that information has a reasonable 
chance of aiding the tax authority in meeting its compliance objectives. 

Documentation Package 
Master file and Country-by-Country data 

KPMG understands that the OECD views the master file and CbyC report as necessary for the 
conduct of an appropriate transfer pricing risk assessment.  We have commented above on concerns 
with regard to materiality and relevance. KPMG also is concerned about inappropriate use of the 
information in these files by tax authorities, for example to advance profit-split theories or to 
encourage the use of formulary apportionment – type calculations by tax authorities divorced from 
an arm’s length analysis of specific transactions affecting income of the local taxpayer. 
 
The Discussion Draft recognizes this concern in paragraph 21: 

 
The country-by-country data required in the master file may be helpful in risk assessment 
processes.  However, such information should not be used as a substitute for a detailed 
transfer pricing analysis of individual transactions … 

 
KPMG recommends that this position be given greater prominence, and that the OECD provide 
specific guidance that the master file and CbyC report are prepared solely for purposes of the risk 
assessment.  This recommendation along with the recommendations above on clarification of 
Objective 3 should significantly reduce the likelihood of inappropriate use of this information and 
consequent proliferation of double-tax disputes. 

Local File 

Compliance costs for taxpayers are significantly increased by inconsistent documentation 
requirements around the world.  Inconsistency leads to tailoring, or substantial re-working, of 
documentation at additional cost, with often limited additional probative value.  Alternatively, 
judgments are made about the risk of not fully complying in certain jurisdictions and maintaining 
just one version of the documentation.  Previous attempts to achieve greater consistency between 
regional or global documentation requirements have tended to adopt the most extensive 
requirements of any one jurisdiction, with little regard to whether that information is more than 
what is necessary to meet reasonable objectives.    
 
The current BEPS project, with its considerable political backing, presents an opportunity to 
encourage countries to adopt a single global standard in their national rules.  KPMG believes that 
there would be considerable support from business for a global standard that was not affected by 
differences in local requirements.  
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Therefore KPMG recommends that the OECD encourage adoption by tax authorities of a 
standardized local file by making the Chapter V documentation a “package deal”:  local authorities 
would have access to the master file and country-by-country data only after adopting the global 
standard for local documentation. 

Confidentiality 
The information that the OECD has identified as necessary to ensure transfer pricing compliance is 
often highly confidential and proprietary, and therefore ensuring the confidential treatment of this 
information is critical.  This includes not just preventing public disclosure – something that a 
number of MNEs have expressed great concern over – but also disclosure to people within the MNE 
that are not authorized to see the information, or disclosure to people within the tax authority that 
have no need to see the information in carrying out their duties.  Very significant issues are raised 
with respect to protection of intellectual property and competitive strategies, compliance with local 
privacy laws, and management of information disclosures in legal actions unrelated to any tax issue 
or local government interest.  The risk of disclosure is substantially increased by the wide range of 
different national laws defining what is or is not confidential and how confidentiality should be 
protected – the fact the one specific tax authority believes that information contained in transfer 
pricing documentation should be made public should not result in the disclosure of this information  
in a different country.  This is particularly true if such disclosure would lead to legal liabilities, as 
could be the case if data on employee compensation is disclosed. 
 
KPMG recommends that the following two steps be taken to protect confidentiality: 
 

1) The master file and CbyC report should be shared through tax treaties and tax information 
exchange agreements.    

2) Tax authorities should be given access to the master file and CbyC report but with the 
actual master file and CbyC report retained by the taxpayer, with the provision that tax 
authorities are provided with copies of the materials that are useful to them in achieving the 
compliance objectives set forth by the OECD. 
 

Flexibility in Providing Information 
The Discussion Draft asks for information that will be difficult for many companies to get, but with 
the source of the difficulty varying substantially by MNEs.  MNEs with a single ERP system will 
face different issues than ones with multiple ERP systems; the specific configuration of the ERP 
system will affect the treatment of intercompany eliminations; companies with multiple business 
lines will have different challenges than those with a single business line in preparing charts of their 
supply chains; companies may have local entities with different fiscal years, or have to integrate 
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data for partial fiscal years following divestitures or acquisitions; some companies may operate 
largely in countries that require local financials while others may not.  
 
KPMG recommends that, given that the objective of the master file and the CbyC report is to 
provide a “blueprint” for understanding the MNE that is being audited (and not for comparison of 
one MNE with another MNE), MNEs should have substantial flexibility as to where they get the 
information needed for the master file and CbyC report, and how they structure that information.  
The local files and local tax audits will presumably be based on local financial data, as they are 
under current rules.  Flexibility might also allow MNEs to better integrate the data being provided 
in transfer pricing documentation (and in particular the CbyC report) with existing reporting 
requirements (e.g. CRD IV). 

Comparables and Reliability 
The Discussion Draft’s discussion of the need for local comparables in paragraph 42 is not 
appropriate, for at least the following reasons: 
 
 it makes assumptions about what affects the relative reliability of comparables that may often be 

erroneous, and which in effect encourages tax authorities to ignore potentially useful data 
 

  it is not consistent with paragraph 3.35 of the Guidelines, which acknowledges that taxpayers 
do not always perform searches for comparables on a country-by-country basis and assert that  
“Non-domestic comparables should not be automatically rejected just because they are not 
domestic.  A determination of whether non-domestic comparables are reliable has to be made on 
a case-by-case basis and by reference to the extent to which they satisfy the five comparability 
factors”.    

 
In many cases it is very difficult to locate comparables that are similar to a tested party in a 
Transactional Net Margin Method analysis in general, and especially within a specific country’s 
borders.  Therefore, the question often becomes one of what is the most reliable comparable for a 
controlled party producing widgets in Country A:  a comparable in Country A that is producing a 
gadgets – which are a different product – or a comparable in Country B that is producing widgets -- 
the same product.  The question of what is or is not a reliable comparable is a factual issue that 
depends upon a number of comparability factors, and stressing one factor (geographic location) to 
the exclusion of others will likely lead to disregarding useful data and therefore reduce rather than 
increase reliability.  It may also result in an arbitrary denial of the benefits of providing good 
documentation (penalty protection; shift in the burden of proof) when a taxpayer is not able to use 
local comparables because reliable local comparables simply do not exist.  
 



 

 8 

 
Comments to the OECD 

26 February 2014 

KPMG therefore recommends that the Discussion Draft either drop the discussion on local 
comparables entirely, or provide that comparables should be selected based on the reliability criteria 
set forth in paragraph 3.35 of existing OECD guidance. 

Penalties 
The two-tier documentation approach raises new issues regarding transfer pricing penalties based 
on inadequate documentation.  The master file and CbyC report are intended by the OECD to 
provide local authorities with needed information while managing the added burden on MNEs by 
allowing a single file to meet this purpose in all jurisdictions.   
 
The OECD’s purpose is defeated if each jurisdiction has the independent ability to judge the 
adequacy of the master file and penalize any identified inadequacy based on local criteria.  Further, 
paragraph 36 of the Discussion Draft notes that many countries have introduced transfer pricing 
documentation-related penalties.   However, there is an imbalance in the Discussion Draft between 
‘requiring’ countries to modify their domestic transfer pricing documentation and reporting rules to 
facilitate implementation of the ‘two-tiered’ approach to documentation (paragraph 44) and the 
statement – which is less than a recommendation – that “Where the documentation meets the 
requirements and is timely submitted, the taxpayer could be exempted from tax penalties or subject 
to a lower penalty rate if a transfer pricing adjustment is made and sustained, notwithstanding the 
provision of documentation.” (emphasis added) (paragraph 40).   
 
KPMG recommends that the OECD address this issue by providing a single mechanism for 
determining adequacy of these files.  For example, if the master file and CbyC report are provided 
by the MNE parent to its resident tax authority, and accessed by other authorities via treaty 
exchange, then the resident tax authority would have sole responsibility to determine the adequacy 
of the information provided.  Local countries should be encouraged to modify their domestic 
transfer pricing documentation-related penalty rules so that where the documentation meets the 
requirements and is timely submitted, the taxpayer is exempted from transfer pricing 
documentation-related penalties. 

Specific Questions Other than Those Related to CbyC 

Should the work on BEPS Action 13 include the development of additional standard 
forms and questionnaires beyond the CbyC template? 
While further standardization of data requests, in terms of both scope and form, would be welcome, 
as a practical matter, there is substantial concern among taxpayers that any OECD requirements will 
be layered on top of rather than replace local requirements that are currently in place, which only 
adds to compliance burdens.  Therefore, the OECD should not provide additional standard forms 
and questionnaires until the guidance that it comes out with can be shown to have increased 
consistency on a practical level. However, tailored, simple forms that replace local requirements 
and are based on sensible risk and materiality criteria, should be considered. 
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Under what circumstances might it be appropriate for tax authorities to share their risk 
assessments with taxpayers? 
Tax authorities should share their risk assessments with taxpayers. This should provide taxpayers 
with additional guidance on the expectations of local tax authorities.  Sharing risk assessments 
should also allow taxpayer to explain facts which may have given rise to the appearance of risk, and 
therefore triggered an adverse risk assessment, even though the taxpayer’s transfer pricing adheres 
to international standards as implemented in local regulations.  

What is the appropriate scope and nature of possible rules relating to the production of 
information and documents in the possession of associated enterprises outside the 
jurisdiction requesting the information? 
As is discussed above in the sections covering materiality and confidentiality, tax authorities should 
have access to the information that they need to conduct a local transfer pricing audit.  However, 
that information should be limited to that which is necessary for auditing the transfer pricing 
transactions of the local entity.  Asking for information beyond this is costly to both taxpayers 
(which have to provide it) and tax authorities (which have to review it).   
 
Moreover, access to information outside of the local jurisdiction of the taxpayer that is being 
audited should respect legal and other confidentiality concerns, as well as practical issues that may 
limit the MNE’s own access to such information (e.g., if the information is no longer retained under 
normal document retention policies; if the information is under the control of an independent entity 
as a result of either a divestiture or acquisition). 

Whether the preparation of the master file should be undertaken on a line of business or 
entity wide basis? 
As is discussed above in the section on Flexibility, KPMG believes that MNEs should have a 
substantial amount of flexibility in terms of how to structure the master file in terms of balancing 
line of business and entity wide information.  Different MNEs will have very different situations in 
this regard, and in many cases providing information on a line of business basis may at least 
partially address the concerns set forth in the above section on materiality.  At the same time, the 
boundaries between different lines of business may be blurred, and in many cases different lines of 
business may run through a single legal entity.  Requiring a fixed approach therefore will likely lead 
to documentation that is less useful, more costly, or both.   
 
The determination of whether a master file covers all MNE income and activities should be the 
responsibility of a single tax authority, presumably the tax authority auditing the parent company or, 
in cases where the tax authority of the parent lacks the capacity to conduct such an audit, another 
tax authority whose audits cover essentially all of the MNE’s different businesses. 
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Should more specific guidelines on materiality be provided, and if so what form should 
such materiality standards take? 
Materiality issues can arise in a number of different contexts, as follows: 
 

 The transaction being audited, while material to the legal entity and tax authority at issue, is 
too small in relation to the overall operations of the group for information on the overall 
operations of the group to provide useful information with respect to that transaction.  In 
such cases, providing overall group information to the tax authority leads to increased costs 
on the part of both the taxpayer and the tax authority.  See discussion of Materiality above. 

 The transaction can account for only a small share of the activity and financial/intangible 
and other assets of the group, and also not give rise to significant risks.  In such cases, there 
should be a limited risk assessment that is focused on establishing that the transaction is 
not, in fact, material.   

 The transaction may be so absolutely small in size that providing up front documentation is 
simply not feasible or in any way cost effective.  One example of this would be a 1,000 
Euro charge-out for IT services.  In such cases, documentation should not be required 
except in unusual circumstances. 

Further work should be undertaken by the OECD to develop more specific guidance in relation to 
materiality with a view to mitigating the compliance cost burden for SMEs. 

What are reasonable measures that could be taken to simplify the documentation 
process? 
There are a number of specific measures that could be listed, but the core principles that could help 
simplify the documentation process would be to limit the information that is being requested to just 
that information that is necessary to meet the compliance objectives set forth in the Discussion 
Draft.  In this regard, while the suggestion in Paragraph 34 is helpful, it is far too limited.  As long 
as business operations remain relatively stable from year to year, information provided every 
second or third year, along with evidence that the same fact pattern still exists, should be enough to 
meet these objectives.   
 
KPMG does not believe that the above approach would raise any issues with the consistent 
application of transfer pricing methods unless circumstances change in a way that suggests that a 
shift in methods is appropriate.  In this case, it is reasonable to expect taxpayers to document the 
reasons for the shift in method. 
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As discussed above, measures to encourage the widespread adoption by tax authorities of a global 
standard template for local documentation could significantly reduce compliance costs. 

What is the most appropriate approach to translation requirements, considering the 
needs of both the taxpayers and governments? 
Taxpayers need to provide documentation that can be effectively reviewed and evaluated by local 
governments, which generally implies a need for a certain level of local language documentation.  
At the same time, translation also imposes an additional cost on taxpayers.  The Discussion Draft’s 
approach to this is generally appropriate; however some additional flexibility in terms of 
maintaining even local language documentation in English until there is a need for translation 
would be welcome.  It may be, for example, that the local tax authority may conclude that cost 
effective administration can be realized by reviewing documentation only every second or third 
year, in which case translation could be limited to only those years in which the documentation is 
reviewed.  It is also possible that on some occasions local auditors will be comfortable reviewing 
English language documentation even when it differs from their local language.  That said, tax 
authorities should always have the right to request that local documentation be translated into their 
local language.   

Should the reporting of APAs, other rulings, and MAP cases be required as part of the 
master file? 
APAs and MAP cases reflect negotiations either between a specific taxpayers and a tax authority or 
between two tax authorities.  These agreements reflect the specific facts and interests of the parties 
involved, and it is difficult to see the relevance of these agreements to tax authorities other than 
those affected by the specific APA or MAP as a general matter.  How a taxpayer deals with local 
compliance and its risk management does not seem to affect the evaluation by other jurisdictions of 
its transfer pricing policy. In addition, rulings that are not directly related to transfer pricing should 
not be covered in transfer pricing documentation.   
 

Specific Questions Related to CbyC 
 
As a general matter, KPMG believes that the provision of revenues, profit before tax, corporate 
taxes paid and number of employees along with an activity code should be sufficient to provide tax 
authorities with the information required for an initial risk assessment.  Requiring the additional 
information proposed will impose significant compliance burdens on business while not 
meaningfully further informing the risk assessment process for tax authorities.   Responses to a 
number of the specific questions are provided below. 
 
Should the country-by-country template be compiled using “bottom-up” reporting from local 
statutory accounts as in the current draft, or should it require (or permit) a “top-down” 
allocation of the MNE group’s consolidated income among countries? 
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As stated earlier in this document, on page 6 under the heading Flexibility in Providing Information, 
companies have different accounting and tax systems, policies and processes, and approaches to 
global compliance.  Adopting a single approach is likely to lead to significant compliance costs for 
some businesses.  Accordingly,  KPMG recommends that there should be flexibility for groups in 
following either a top down or bottom up approach.  To mitigate concerns around consistency 
within a group, companies, after electing an approach, could be required to use the same approach 
in subsequent years for all companies within the group absent significant changes which necessitate 
or enable a different approach. 
 
With respect to the scope and costs of systems changes, KPMG observes that the additional system 
requirements and compliance costs will vary from company to company.  A number of companies 
have begun the process of forecasting the scope of changes that might be entailed, the associated 
costs, and the lead time that would be necessary to make system changes.  While this analysis is just 
beginning, and will depend to some extent on the final requirements, initial indications are that the 
scope and cost of changes necessary to meet the requirements in the current report would be 
significant. In addition, a considerable amount of  lead time will be necessary to implement required 
systems changes.  Accordingly, allowance should be made for this in the implementation timetable.   
 
Should the country-by-country template be prepared on an entity by entity basis as in the current 
draft or should it require separate individual country consolidations reporting one aggregate 
revenue and income number per country if the “bottom-up” approach is used?  
As noted above, companies have different accounting systems and approaches to consolidations and 
so KPMG recommends that there should be flexibility for companies to select either a country by 
country approach or an entity by entity approach.  Such flexibility should not compromise the 
ability of tax authorities to achieve the objectives of Country-by-Country reporting and will avoid 
substantial incremental costs that would be borne by some companies in the absence of flexibility.   
 
In addition, KPMG recommends that the OECD allow companies to have flexibility with respect to 
the source of the data used to complete the country-by-country report, as well as flexibility with 
respect to any allocation of costs that are needed to derive these data.  Failure to allow such 
flexibility will impose additional compliance costs without providing a corresponding additional 
benefit to tax authorities. 
 
Should the country-by-country template require the reporting of withholding tax paid?  
KPMG does not consider information about withholding taxes paid to be essential to enable tax 
authorities to undertake an initial risk assessment, and thus, to avoid imposing additional 
compliance costs on companies, the country-by-country report should not require reporting 
withholding taxes paid.  Nevertheless, the template should allow for the optional reporting of 
withholding taxes paid, if a company considers that including withholding tax would provide a 
more complete view of its overall tax position and risk profile.   
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Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group payments 
of royalties, interest and service fees impose significant additional burdens on taxpayers?  
KPMG believes that such reporting would be inconsistent with the original remit of BEPS Action 
13 which suggested a template that sets out “the global allocation of the income, economic activity 

and taxes paid”.  The inclusion of a wider range of data points will significantly increase the 
compliance burden associated with completing the template.  
 
Comments are requested regarding the most appropriate mechanism for making the master file 
and country-by-country reporting template available to relevant tax administrations.  
Please refer to the comments in this paper on page 6 under Confidentiality.  

Should the CbyC report be included as part of the master file? 
KPMG believes that Chapter V should be limited to documentation required for meeting the 
objectives for transfer pricing documentation.  Information required by tax authorities for other 
purposes should be the subject of separate guidance by the OECD; transfer pricing documentation 
should not be treated as a convenient vehicle for information gathering with respect to other 
purposes. 
 
If country-by-country data is required primarily for purposes of transfer pricing risk assessment, 
then it is appropriately included under Chapter V.  In this case the country-by-country data 
requirement should be restricted to data important for the transfer pricing risk assessment.  KPMG 
recommends that the country-by-country report be a separate document from the Master File as 
circumstances may vary regarding whether only one or both is needed for risk assessment purposes. 
If country-by-country data is intended for purposes beyond the objectives of transfer pricing 
documentation, then it should not be included in Chapter V but should be the subject of separate 
guidance. 
 
Similar considerations apply to the master file – the master file under Chapter V should be restricted 
to information required for transfer pricing documentation objectives. 
 
 
About KPMG 

KPMG is a global network of professional firms providing Audit, Tax and Advisory services. We operate in 155 countries 
and have more than 155,000 people working in member firms around the world. The independent member firms of the 
KPMG network are affiliated with KPMG International Cooperative ("KPMG International"), a Swiss entity. Each KPMG 
firm is a legally distinct and separate entity and describes itself as such. 
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Organisation for Economic Cooperation and Development 
Paris 
 
By email to transferpricing@oecd.org  

 
21 February 2014 
 
Your reference   
Our reference   
 
Dear Sirs 

Lloyd’s welcomes the opportunity to comment on the OECD’s “Discussion Draft On Transfer 
Pricing and CbC Reporting” released on 30 January 2014. 

Executive Summary 

Lloyd’s is supportive of a transparent relationship with tax authorities across the world 
including the provision of information to help them understand multi-national enterprises in 
the context of tax risk-assessment. That transparency should apply to tax authorities too: 
they should be expected to share risk-assessments with taxpayers within a reasonable 
timeframe.  In this context the information sought from taxpayers should consider both what 
will be meaningful and manageable for tax authorities as well as what is a proportionate 
burden on taxpayers.  

Lloyd’s does not believe that additional standard forms and questionnaires should be 
introduced until a cost-benefit analysis has been carried out on any country-by-country 
reporting requirement that is introduced.  We suggest this should be no later than two years 
after introduction. 

Lloyd’s main messages are  

 Flexibility on preparation of the transfer pricing master file and the country-by-country 
report is key;   

 Country-by-country reporting should not require detail available elsewhere or not helpful 
to risk-assessment; 

 Reporting tax due makes more sense than tax paid and Lloyd’s does not see a case for 
reporting withholding taxes at all, and 

 Guidance on materiality will be crucial and SME’s should be exempt from both transfer 
pricing requirements and country-by-country reporting. 

mailto:transferpricing@oecd.org
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Last, several issues arise or are made more difficult because of Lloyd’s unique structure 
more information on which is in the appendix and at www.lloyds.com. 

Yours faithfully 
 

 
 
Simon Claydon 
Head of Tax 
Lloyd’s 
 
Telephone  +44 (0)20 7327 6839 
Email  simon.claydon@lloyds.com 
 

 

http://www.lloyds.com/
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Flexibility on preparation of the transfer pricing master 
file and the country-by-country report is key 

Questions addressed 

Section C1 Comments are requested as to whether preparation of the master file should be 
undertaken on a line of business or entity wide basis. Consideration should be given to the 
level of flexibility that can be accommodated in terms of sharing different business line 
information among relevant countries. Consideration should also be given to how 
governments could ensure that the master file covers all MNE income and activities if line of 
business reporting is permitted.  

 
Section C1 Should the country-by-country template be compiled using “bottom-up” 
reporting from local statutory accounts as in the current draft, or should it require (or permit) 
a “top-down” allocation of the MNE group’s consolidated income among countries? What 
are the additional systems requirements and compliance costs, if any, that would need to be 
taken into account for either the “bottom-up” or “top- down” approach? 

 

Section C1 Should the country-by-country template be prepared on an entity by entity basis 
as in the current draft or should it require separate individual country consolidations 
reporting one aggregate revenue and income number per country if the “bottom-up” 
approach is used? Those suggesting top-down reporting usually suggest reporting one 
aggregate revenue and income number per country. In responding, commenters should 
understand that it is the tentative view of WP6 that to be useful, top-down reporting would 
need to reflect revenue and earnings attributable to cross-border transactions between 
associated enterprises but eliminate revenue and transactions between group entities within 
the same country.  Would a requirement for separate individual country consolidations 
impose significant additional burdens on taxpayers? What additional guidance would be 
required regarding source and characterization of income and allocation of costs to permit 
consistent country-by-country reporting under a top-down model? 

A flexible approach should ensure the provision of meaningful data in the least costly way.  
Lloyd’s believes each taxpayer is best placed to determine the best way to manage their 
transfer pricing master file and to prepare their country-by-country reporting template taking 
into account complexity of the group, current reporting systems, and local accounting and 
tax rules (e.g. for consolidated filings).   

A consistent approach should be adopted which, assuming a transparent relationship exists 
with tax authorities, should provide a suitable level of understanding, comfort that all income 
and activities are covered and comparability year-on-year.   
 
Prescribing one approach in any of these areas is likely to impose unnecessary compliance 
costs on some MNEs without improving the information available to tax authorities.  
Prescribing an entity approach for the country-by-country report would – for larger MNEs – 
make the report so lengthy as to be unmanageable for tax authorities making it difficult for 
them to carry out and provide a risk assessment in a reasonable time and unnecessarily 
expensive to prepare for taxpayers. 
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Country-by-country reporting should not require detail 
available elsewhere or not helpful to risk-assessment  

Questions addressed 

Section C1 Should reporting of aggregate cross-border payments between associated 
enterprises be required? If so at what level of detail? Would a requirement for reporting 
intra-group payments of royalties, interest and service fees impose significant additional 
burdens on taxpayers? 

 

Section C1 Should the country-by-country template require reporting the nature of the 
business activities carried out in a jurisdiction? Are there any features of specialist sectors 
that would need to be accommodated in such an approach? Would a requirement for 
reporting the nature of the business activities carried out in a jurisdiction impose significant 
additional burdens on taxpayers? What other measures of economic activity should be 
reported? 

Lloyd’s preference, whether the country-by-country report is prepared at entity or country 
level, would be for a “tick box” to identify the presence of cross-border intra-group payments 
made or received by that entity / entities in that country.  This information may lead a tax 
authority to want to review the transfer pricing master file and local file where the 
information on intra-group transactions would already be held.  Duplicating the requirement 
to maintain this information appears disproportionate to any benefit a tax authority would 
obtain from its production in the country-by-country report.  

The template as currently designed includes business activity codes which, with the other 
information available, should be sufficient for a high-level risk-assessment. 

Other points on the county-by-country template 

Lloyd’s unique structure and business model may render several of the proposed columns 
in the template meaningless. 

A Lloyd’s Member may, for example, pay significant amounts of tax in relation to a 
dependent agent permanent establishment in a country without having any employees, 
employee costs, assets, stated capital or retained earnings in that country.  As underwriting 
authority is delegated by Members to a Managing Agent (as described in the appendix) the 
“effective management” of such a permanent establishment in this context will almost 
certainly be UK, which may not be the answer expected for a dependent agent permanent 
establishment.   

If the “effective management” column is to remain some additional guidance will be needed 
as to what is expected in the case of a permanent establishment.  If that is in fact where the 
entity is tax resident – which is what Article 4 of the Model Tax Convention deals with – the 
column heading and guidance should be amended. 

Similarly, additional guidance will be needed as to what is expected to be reported as 
“stated capital and accumulated earnings” in the case of a permanent establishment.  

The purpose of the eighth column in the draft template (“income tax paid to all other 
countries”) is unclear.  If the constituent entity makes payments of corporate income tax to a 
country other than its home country that will presumably be because it has a permanent 
establishment in that other country.  In such circumstances the tax paid by that permanent 
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establishment will already be reported within a separate country category.  This column 
becomes even less relevant if the country-by-country report is completed on a country basis 
and not entity by entity. 

Section C1 Should the country-by-country report be part of the master file or should it be a 
completely separate document? 

Lloyd’s believes that the country-by-country report should be separate from the transfer 
pricing master file.  They have different purposes and may be required to different timelines.  

Timeframe for implementation 

The OECD should propose a sensible timetable for implementation taking into account the 
difficulties an MNE could face if a local tax authority implemented requirements before the 
tax authority for the top-company in the MNE had implemented them. 

Reporting tax due makes more sense than tax paid and 
Lloyd’s does not see a case for reporting withholding 
taxes  

 
Section C1 Should the country-by-country template require one aggregate number for 
corporate income tax paid on a cash or due basis per country? Should the country-by-
country template require the reporting of withholding tax paid? Would a requirement for 
reporting withholding tax paid impose significant additional burdens on taxpayers? 

As noted above, Lloyd’s would like to see flexibility to report on an entity or country basis.  
Whichever is chosen, reporting the corporate income tax due is likely to provide the most 
meaningful information.   
 
It is common for countries to require prepayments of corporate income tax, but they are 
structured in very different ways.  Prepayments will often fall in different years from the year 
to which they relate and are usually based on profits of previous years with no allowance for 
volatility in the underlying profitability – which can be a significant issue for the insurance 
industry.  A further layer of complexity at Lloyd’s means that the taxable profits in many 
countries are not based on annual accounted results.  All of this conspires to render cash 
tax paid an unhelpful figure to use in a high-level risk-assessment comparing across years, 
across an MNE’s global footprint or to reported income or profits of a year. 
 
Lloyd’s does not see what reporting withholding taxes suffered would add to a high-level 
risk-assessment.  These taxes are not comparable between MNEs, across group entities or 
countries as the extent of withholding tax depends on the nature of the payment, the 
countries between which it is made and the existence (or otherwise) of a Tax Treaty.  The 
information on taxes withheld from insurance premiums, investment income etc could also 
be difficult and time-consuming to obtain, capture and validate since it will rely in large part 
on third parties. 
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Guidance on materiality will be crucial and SME’s should 
be exempt from both transfer pricing requirements and 
country-by-country reporting 

Section D3 Comments are requested as to whether any more specific guideline on 
materiality could be provided and what form such materiality standards could take. 
 
As a general rule taxpayers should not have to provide transfer pricing documentation 
disproportionate to the nature, scope and complexity of their intra-group transactions.  It is 
difficult to provide a suggestion for an across-the-board materiality threshold, but Lloyd’s 
welcomes the OECD’s recognition that guidance on the point is important. 
 

Paragraph 30 of the Discussion Document is unclear on whether or not the country-by-
country report would be required from small and medium-sized enterprises (“SMEs”).  
Lloyd’s unique structure means that over 2000 SMEs underwrite insurance business at 
Lloyd’s (see appendix for further details).  These small enterprises should be excluded from 
both the transfer pricing and country-by-country reporting requirements, except on specific 
request from a tax authority and then only where the information sought is reasonably 
required to address a specific tax risk.  A clear definition of SME will be needed as there are 
several across the world. 

Other questions addressed 

 
Section B1 Comments are requested as to whether work on BEPS Action 13 should 
include development of additional standard forms and questionnaires beyond the country-
by-country reporting template. Comments are also requested regarding the circumstances 
in which it might be appropriate for tax authorities to share their risk assessment with 
taxpayers.  

If the proposed country-by-country reporting template is intended simply to assist tax 
authorities to make a high-level tax risk-assessment of an MNE there should be no need for 
additional standard forms or questionnaires. Any further detail required by a specific tax 
authority is likely to be taxpayer-specific, therefore of limited use more broadly (and 
disproportionately burdensome therefore to produce) and difficult to prescribe.  Additionally, 
Lloyd’s believes that a cost-benefit analysis should be carried out no later than two years 
after introduction of any country-by-country template, and certainly before any additional 
requirements are made of taxpayers. 

True understanding of tax risk posed by an MNE can only be achieved by taxpayers and tax 
authorities working closely together.  As part of achieving this Lloyd’s believes that is 
reasonable to expect tax authorities to disclose their risk assessment to the local part of the 
MNE within a reasonable period.  
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Section B3 Comments are specifically requested on the appropriate scope and nature of 
possible rules relating to the production of information and documents in the possession of 
associated enterprises outside the jurisdiction requesting the information. 

Lloyd’s does not believe such rules are necessary.  If the information requested is germane 
to a tax authority enquiry, and proportionate to the tax at risk, it seems reasonable to expect 
the local taxpayer to use best endeavours to supply it, but equally it is hard for a taxpayer to 
coerce a legal entity in another jurisdiction to supply it if it chooses not to. Tax authorities 
should use (and where appropriate improve the usability of) existing information exchange 
agreements where required.    

Section E Comments are requested regarding the most appropriate mechanism for making 
the master file and country-by-country reporting template available to relevant tax 
administrations. Possibilities include: 

- The direct local filing of the information by MNE group members subject to tax in the 
jurisdiction; 
- Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions; 
- Some combination of the above. 

Lloyd’s believes that the country-by-country report should be submitted within 12 months 
from the end of the top-company’s accounting period to its local tax authority and shared via 
exchange of information agreements.   

Lloyd’s does not believe it is necessary for an annual submission of the transfer pricing 
master file; rather this file should be made available by the MNE on request (in whole or in 
part) to any tax authority that can show it is both relevant to the tax affairs of the local 
enterprise and that the request is reasonable and proportionate to the risk under 
consideration. In such circumstances a tax authority could reasonably demand the 
information whether or not it existed anywhere in the MNE. If considered necessary outside 
these parameters tax authorities may need to use (and where appropriate improve the 
usability of) existing information exchange agreements to obtain access to the master file.   

Annex I Comments are specifically requested as to whether reporting of APAs, other rulings 
and MAP cases should be required as part of the master file. 

APAs, other rulings and MAP cases are transaction and location specific.  As such they will 
be most relevant to particular local tax authorities and may therefore only be in the local file, 
not the master file.  In Lloyd’s view the OECD should not prescribe that such documents 
must be in the master file.   

Other comments on the master file 

Lloyd’s does not see why details of the 25 most highly-paid individuals are required for the 
transfer pricing master file.  This information may change from year to year and would 
require an extensive knowledge of the remuneration packages of the entire senior staff in an 
MNE – usually known only to senior HR members.  It would also require valuation 
judgements on such things as pension entitlements, share options etc.  It is hard to 
understand how it would prove sufficiently useful to tax authorities to warrant the burden to 
taxpayers of producing it. 
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Appendix: an introduction to Lloyd’s 

Lloyd’s is organised as a society of members, both corporate and individual, who underwrite 
in syndicates on whose behalf professional underwriters accept risks proposed to the 
Market by Lloyd’s authorized brokers.  

Corporation  

The Society of Lloyd’s (“Lloyd’s”) is a statutory corporation made up of Lloyd’s members.  It 
was incorporated by the Lloyd’s Act 1871. The activities of Lloyd’s are governed by this and 
subsequent statutes including the Lloyd’s Act 1982.  It is managed by the Council of Lloyd’s 
and does not carry on insurance business.  

The objects of the Society of Lloyd’s are defined in Section 10 (as amended) of the Lloyd’s 
Act 1871 

“The objects of the Society shall be:-  
“The carrying on by Members of the Society of the business of insurance of every description 
including guarantee business;  
“The advancement and protection of the interests of Members of the Society in connection 
with the business carried on by them as Members of the Society…”  

The Society of Lloyd’s provides the premises and other services to permit the carrying on of 
insurance business by Lloyd’s members. Through its Council (and those acting on its 
behalf) it also manages and supervises the Lloyd’s market.  

Members 

Every insurance contract arranged in the Lloyd’s market is a contract between an insured 
and one or more Lloyd’s Members. Lloyd’s Members may take one of four different forms: 
individual persons, limited companies, English Limited Liability Partnerships (“LLPs”) and 
Scottish Limited Partnerships (“SLPs”). Members that are not individuals are prohibited from 
carrying on any other activity than underwriting business as Lloyd’s Members. 

Lloyd’s members are liable for their own portions of any insurance business underwritten, 
not for any portions underwritten by other Members.  Nevertheless, the financial structure of 
Lloyd’s incorporates arrangements to meet any valid claims that go unpaid due to a 
Member’s insolvency, and the financial strength of the Lloyd’s market is therefore assessed 
on an aggregate basis – see Lloyd’s Chain of Security Factsheet at this link1.  

For the underwriting year beginning 1 January 2014 there were over 2100 Members 
underwriting at Lloyd’s: approximately 450 individuals, 720 LLPs, 85 SLPs, 750 Namecos 
and 140 larger corporate Members (e.g. insurance groups with a Lloyd’s Member).  

Historically a small number of individual Members (and a small number of partners in LLPs 
and SLPs) have been non-UK tax resident.  From 1 January 2015 every Member will have 
to be UK tax resident in order to underwrite at Lloyd’s.  

                                                
1 http://mylloyds.net/Your-Lloyds/Workplace-Tools/Corporate-Comms-FAQs/Key-Factsheets  

http://mylloyds.net/Your-Lloyds/Workplace-Tools/Corporate-Comms-FAQs/Key-Factsheets
http://mylloyds.net/Your-Lloyds/Workplace-Tools/Corporate-Comms-FAQs/Key-Factsheets
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Syndicates 

Every Member of Lloyd’s underwrites at Lloyd’s as part of one or more syndicates.  A 
syndicate itself has no legal personality and is not a partnership (because there is no such 
agreement among its members) and is not an unincorporated association (as there is no 
central code of rules): it is merely a vehicle through which its members underwrite 
insurance. Every syndicate is managed by a managing agent.  A Member of a syndicate is 
required to delegate absolute discretion to the syndicate’s managing agent regarding the 
insurance underwritten on the Member’s behalf.  Each syndicate is an annual venture 
through which Members participate for a specific “year of account”. In practice, some 
syndicates have the same Member or Members year after year.  

Managing agents 

Lloyd’s managing agents are companies whose function is to manage Lloyd’s syndicates. 
They employ the underwriters and other staff who carry out the activities necessary for the 
syndicate’s insurance business. All these activities are carried out on behalf of the Lloyd’s 
Members who are members of the syndicate(s) concerned.  A managing agent may 
manage more than one syndicate.  

The business model 

About 25% - 30% of business comes to the market through coverholders.  Coverholders are 
locally regulated intermediaries to whom the Members of one or more syndicates have 
delegated their authority, within pre-determined parameters, to accept (re)insurance risks on 
behalf of those Members (known as “binding authority”). Coverholders are appointed by 
Lloyd’s managing agents with the approval of Lloyd’s. Where the coverholder is owned by a 
Lloyd’s managing agent it is known as a service company.  The coverholder or service 
company performs activities such as underwriting, issue of policy documents, collection and 
payment of premiums and in some circumstances may be authorised to handle claims. 

The remaining “open-market” business is negotiated directly by a Lloyd’s broker with an 
underwriter in the Underwriting Room at Lloyd’s (in London). The Lloyd’s broker acts on 
behalf of the insured. He may be in direct contact with the insured, or the insured may have 
employed a local insurance intermediary, who in turn has contacted the Lloyd’s broker.    

Tax 

In several territories Lloyd’s has negotiated central tax arrangements for calculating and 
paying income tax on behalf of Members.  These arrangements are principally an 
administrative convenience benefitting both Lloyd’s Members and the local tax authority to 
manage the unique structure of Lloyd’s and its broad membership.  Tax under these 
arrangements may be calculated in a number of different ways depending on the territory, 
for example at Member-level on actual profits or on deemed profits (% of premiums) of the 
business written in that territory. 

In other territories Lloyd’s has no central arrangement for calculating and paying income 
taxes on behalf of Members.  In those countries Members settle their own liability based on 
local tax rules and any applicable Tax Treaty between the country and the UK. 
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Public consultation on the OECD Discussion Draft on Transfer Pricing documentation and Country 

by Country reporting  

Sirs,  

On January the 30
th

 2014, the OECD released a “Discussion Draft on Transfer Pricing documentation 

and Country by Country reporting” (Discussion Draft) for interested parties to provide written 

comments.  

Lowendalmasaï welcomes the opportunity to comment the OECD’s Discussion Draft on Transfer 

Pricing documentation and Country by Country reporting.  

Lowendalmasaï appreciates the OECD’s call for comments on transfer pricing documentation and 

supports the general aim of the OECD announced in the BEPS Action Plan which would “enhance 

transparency for tax administration, taking into consideration the compliance costs for business”. 

The OECD’s suggestions in the Discussion Draft could simplify the transfer pricing documentation for 

MNEs and harmonize tax administrations’ requirements.   

Lowendalmasaï highly appreciates the OECD’s work to consider both tax administrations and MNEs 

interests. However, Lowendalmasaï believes that some proposals of the Discussion Draft may lead to 

increased compliance obligations and higher costs for MNEs.  

Lowendalmasaï wants to comment the Discussion Draft regarding the objectives of the transfer 

pricing documentation (1), the proposed tiered approach (2) and the compliance issues (3).   

1) Comments regarding objectives of transfer pricing documentation requirements 

 

The OECD sets out three objectives for tax administrations to require transfer pricing documentation: 

- Allow tax administrations to conduct an informed transfer pricing risk assessment; 

- Ensure that taxpayers have given appropriate consideration to transfer pricing 

documentations and reporting the income derived from intra-group transactions in their tax 

returns; 

- To provide tax administrations with all relevant information in order to conduct a thorough 

transfer pricing audit.  
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Lowendalmasaï agrees with the OECD’s main objectives. However, Lowendalmasaï wishes to take the 

opportunity of this consultation to provide further comments on the first and the third point.  

Transfer pricing risk assessment 

According to paragraph 9: “there is a need for the tax administration to have ready access to 

relevant information at an early stage to enable an accurate and informed transfer pricing risk 

assessment. Some countries have also found that sharing risk assessment results with taxpayers 

can help improve compliance and enhance the effectiveness and the quality of an audit”. 

Lowendalmasaï agrees that effective risk identification and assessment constitutes a crucial early 

stage for transfer pricing audit and that tax administrations should share their risk assessment with 

taxpayers.  

However, the OECD should not forget the main purpose of the documentation which is to provide a 

global overview of intra-group transactions and to provide all necessary information in order to verify 

the arm’s length character of the transactions. Moreover, guarantees for taxpayers should be 

implemented.  

Regarding the development of additional standard forms and questionnaires, the OECD should keep 

in mind that any new compliance obligation leads to additional costs and time spent by taxpayers. 

Moreover, developing many sources could create insecurity for taxpayers since they would have to 

coordinate a large number of requested documents to avoid any discrepancy. It is an opportunity for 

the OECD to create a single tool to manage several functions (like SAF T project for example) and 

Lowendalmasaï thinks that it could be one of the best solutions.  

The sharing of risk assessment already exists with the ruling procedure (APA) but the improvement of 

the dialog between taxpayers and tax administrations is obvious and more than requested. 

Taxpayers could also help tax administrations in better understanding their transfer pricing policies. 

Notably, it is necessary that tax administrations have a better comprehension of the business models 

of the MNEs and more specifically the company that is being audited. Indeed, sometimes tax 

administrations are far away of the reality of the business by strictly applying transfer pricing rules 

without taking into account specificities of some economic sectors or contextual factors of a market.   

Transparency would be more easily accepted if tax administrations improved their economic and 

financial expertise in transfer pricing. Discussions with tax administrations about the fact that the 

company audited is not exactly at the median are irrelevant and completely disconnected of the 

feasibility of benchmarks.  
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Transfer pricing audit  

According to paragraph 15 “It may often be the case that the documents and other information 

required for a transfer pricing audit will be in the possession of members of the MNE group other 

than the local affiliate under examination. Often the necessary documents will be located outside 

the country whose tax administration is conducting the audit. It is therefore important that the tax 

administration is able to obtain directly or through information sharing, such as exchange of 

information mechanisms, information that extends beyond the country’s borders” 

Exchange of information between tax administrations is not a new issue and tools have already been 

implemented. For example, it is the case in Double Tax Treaties with clauses of exchange of 

information. Tax administrations should operate this exchange of information themselves and not 

always rely on group’s cooperation. The OECD should keep in mind the balance between 

transparency and administrative burden for MNEs.  

If tax administrations are able to obtain information located outside the requesting jurisdiction, it is 

necessary to secure this exchange of information and to offer guarantees for taxpayers. 

Lowendalmasaï suggests providing taxpayers with sufficient time for the delivery of information and 

to set out a limitative list of requirements in order to avoid extensive and disproportionated 

requirements.  

Fulfilling objectives of the transfer pricing’s documentation is a difficult task for MNEs in terms of 

administrative costs/burden and time spent on the transfer pricing documentation. For example, a 

MNE in France with two subsidiaries abroad should provide the tax administration with: 

-  A Master File for the whole group including relevant information: organizational structure , 

description of MNEs business, MNEs intangible, MNEs intercompany financial activities, MNE 

financial and tax position; 

- Two country files with relevant information for each one: organizational structure of the local 

entity, controlled transactions, financial information; 

- A Country by Country reporting relative to an overview if allocation of income, taxes and 

business activities on a country by country basis ; 

- All relevant information regarding the two subsidiaries (the time and the administrative 

burden depend of tax administrations” requirement).  

 

The OECD should keep in mind that the role of an entity is not to replace tax administrations. MNEs 

should cooperate with tax authorities but the aim of the transfer pricing documentation is not to 

provide unnecessary information.  

2) Comments regarding the tiered approach to transfer pricing documentation  

 

With respect to the structure of global transfer pricing documentation, the OECD’s approach focusing 

on a Master File and a Local File, and laid out in the EU guidance, has significant potential for 

simplifying the documentation compliance. However, the OECD has to clarify what is expected and 

what must be included in the documentation. The OECD should not forget the main purpose of the 

documentation and should implement more guarantees for taxpayers. 
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Master File  

According to paragraph 18: “Taxpayers should be able to prepare the master file either for the MNE 

group as a whole or by line of business, depending on which would provide the most relevant 

transfer pricing information to tax administrations”.  

Lowendalmasaï approves the preparation of the Master File on line of business but the OECD should 

pay attention to the difference between the business line and the notion of legal entity. Indeed, 

intra-group transactions can only exist between legal entities, not between business lines within the 

same legal entity. The later cannot be taken into consideration in the analyses. The choice of the 

preparation of the Master File between line of business or entity wide basis depends on MNE’s and 

their respective businesses.  

The OECD asks how tax administrations could ensure that the Master File covers all MNE income and 

activities if line of business reporting is permitted. However, the aim of the Master File is to provide a 

global overview of intra-group transactions. Taxpayers have to provide relevant information and only 

relevant information, not more than what is necessary to understand and justify the way that intra-

group transactions are invoiced. 

Lowendalmasaï thinks that the OECD should clarify the notion of “relevant information”, again 

keeping in mind the balance between useful/relevant information and transparency. It is an 

opportunity for the OECD to elaborate specific guideline on materiality standard.  

Country by country reporting  

According to paragraph 20 “The section of the master file on financial and tax positions includes 

country-by-country reporting of certain information relating to the global allocation of profits, the 

taxes paid, and certain indicators of the location of economic activity (tangible assets, number of 

employees and total employee expense) among countries in which the MNE group operates. It also 

requires reporting of the capital and accumulated earnings as well as aggregate amounts of 

certain categories of payments and receipts between associated enterprises”. 

The goal of this proposal seems not to be in line with the action 13 of the OECD’s Action Plan Erosion 

and Profit Shifting. Indeed, the OECD wants “to enhance transparency for tax administrations, taking 

into consideration the compliance costs for business”. However, the elaboration of such reporting 

increases the administrative burden for MNE. Taxpayers will spend a lot of time to collect the needed 

information to proceed with the yearly update of the template. Apart from time consuming aspects, 

Country by Country reporting involves, for MNEs, to engage supplementary costs (advisory, 

databases, translation, etc).  

Lowendalmasaï understands that Country by Country reporting is important for the fight against tax 

evasion as requested by G8 and G20 but the OECD should keep in mind that this could change the 

aim of the documentation and some tax administrations could focus on the way some MNEs are 

implemented in low labor costs countries and then increase their global margin thanks such 

incentives. Is it really the role of the OECD to improve the profit allocation between countries for 

other purposes than avoidance of double non-taxation?  
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This reporting is intended to include high level of information for tax administrations and Country by 

Country reporting represents sensitive business information for MNE. Tax administrations should 

ensure guarantees and confidentiality for taxpayers before requiring this Country by Country 

reporting. The OECD should keep in mind that the reporting is a tool to help tax administrations to 

understand the global overview of the group and does not allow tax administrations to audit this 

information. It seems that the Country by country reporting is more focused on the provision of 

useful information on the allocation of profit rather than on the arm’s length principle.  

If this template is implemented, it is not necessary to include it in the Master File because tax 

administrations could ask for this information through internal control procedures and/or other 

processes commonly used for the provision of information during a tax audit.  

3) Comments regarding the compliance issue  

 

Time frame  

According to paragraph 28: “The best practice is to require that both the master file and the local 

file be prepared no later than the due date for the filing of the tax return for the fiscal year in 

question”.  

Information required to prepare the transfer pricing documentation can be made available at various 

periods of the year.  This is the case, for example, for financial information. Indeed, financial 

information is validated by auditors only at the tax return date.  

Lowendalmasaï suggests letting a sufficient period of time between the submission of tax return and 

the preparation of the documentation.  

Materiality  

According to paragraph 29 “transfer pricing documentation requirements should include specific 

materiality thresholds that take into account the size and the nature of the local economy, the 

importance of the MNE group in that economy, and the size and nature of local operating entities, 

in addition to the overall size and nature of the MNE group” 

Lowendalmasaï welcomes the approach of the OECD regarding the necessity to implement 

materiality standards. This proposal can reduce the time of a tax audit and also the work of tax 

administrations if MNEs have documented the most important transactions and only the transactions 

with interest for tax audit.  

The OECD should implement objective criteria. Indeed, materiality standards should not be settled by 

absolute numbers but should be calculated on a variable basis. For example, a transaction should be 

included in the documentation if the transaction exceeds a percentage of the turnover (a 1M€ 

transaction is not the same for a group having 10M€ of intra-group transactions vs. one having 

1billion € of intra-group transactions). Notably, this could be useful for SMEs belonging to large MNEs 

but that are relatively independent from the mother or sister companies.  
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The OECD should keep in mind that such proposal should not increase the administrative burden 

linked to the transfer pricing documentation.  

According to paragraph 30: “SMEs should be obliged to provide information and documents about 

their material cross-border transactions with foreign associated parties upon a specific request of 

the tax administration in the course of a tax examination or for risk assessment purposes, and 

should be required to provide the country-by-country reporting template set out in Annex III” 

Lowendalmasaï suggests that the OECD should clarify the notion of SME and implement a standard 

definition for all countries.  

Lowendalmasaï agrees that the implementation of an obligation on SME could be very expensive for 

them (and even sometimes more expensive than the risk) but the OECD should clarify the form and 

content of the simplified documentation. Lowendalmasaï suggests that the OECD sets out a limitative 

list on what tax administrations could request for that simplified documentation. For example, avoid 

having to do benchmarks/economical analysis when the main issue is being able to justify the intra-

group transactions.  

Lowendalmasaï believes that providing a Country by Country reporting for SME is not relevant. 

Indeed, same comments done for MNEs could be done for SMEs. Costs and additional burdens seem 

to be disproportionate regarding the size of SMEs.  

Translation 

According to paragraph 35: “As a general matter, master file should be prepared and submitted to 

all tax administrations in English […] and therefore at least, the local file should likely be prepared 

in the relevant local language.  Where tax administrations believes that translation of relevant 

parts of the master file is necessary, they should make specific requests for translation and provide 

sufficient time to make such translation as comfortable a burden as possible” 

Lowendalmasaï supports the OECD’s point of view regarding the translation of documentation. 

However, we would like to draw your attention on some issues.  

The drafting/editing of the Local File in local language could break the coherence of the 

documentation within a group. Therefore, Lowendalmasaï suggests that the Local File be prepared in 

a common language for all relevant countries and English should be used as a common language for 

both the Master File and Local File.  

Regarding the time for translation, it is necessary to clarify the relevant time to provide such 

translation. Indeed, we think that a minimum of one month should be granted to taxpayers as from 

the request by the tax administration. 

Additionally, the OECD suggests that tax administrations could request the translation of specific 

parts of the Master File but not of the whole documentation. We highly support this OECD’s 

approach but we think that this point should be clarified. We suggest that the OECD set out a 

limitative list of the different parts of the Master File that could be asked for translation by tax 

administrations.  
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Moreover, the costs of repeated translations for MNEs should also be kept in mind by the OECD.  

Documentation updates  

According to the paragraph 34 : “In order to simplify compliance burdens on taxpayers, tax 

administrations may determine, as long as the operating conditions remain unchanged, that the 

searches in databases for comparables supporting part of the local file be updated every 3 years 

rather than annually. Financial data for the comparables should nonetheless be updated every year 

in order to apply the arm’s length principle reliably” 

This proposal is intended to ensure the simplification of the documentation. However, some 

clarifications should be provided regarding the yearly update of the financial data used for the 

comparables. 

The OECD has to implement a common due date or time frame so that companies have sufficient 

time regarding the availability of financial data. Indeed, financial data are not available at the time of 

tax return, notably in the commonly used database. Indeed, such databases are updated as soon as 

the financial data are published and it is often the case such information needs a time lapse to be 

aggregated under the same formats. Moreover, there are discrepancies between countries for the 

account publication. As a consequence, data are not available for companies when they want to 

realize a worldwide or European benchmark.  

So MNE’s group need more time to update their financial analysis and further guidelines to provide 

more reliable financial analysis.  

Conclusion  

One more time, Lowendalmasaï welcomes the opportunity to comment the OECD report on transfer 

pricing documentation and Country by Country reporting. As general terms, most of the proposals 

and general aims of this report are really appreciated.  

However, the general feeling of Lowendalmasaï is that some proposals are not in line with the 

purpose if the OECD to simplify the transfer pricing documentation requirements. The relevant 

balance between transparency towards tax administrations VS taxpayers guarantees and reduction 

of the administrative burden does not seem to be taken into consideration.  

One question remains: will this new compliance obligation such as Country by Country template 

really help tax administrations in the fight against tax evasion, whereas MNEs are in fact respectfully 

using local tax incentives and legislation that were implemented by some countries?  

Lowendalmasaï will be pleased to clarify any point at the above comments; do not hesitate to 

contact any of the below contacts.  

Yours faithfully,  

Anne-Cécile Bernet 

Transfer Pricing Practice Leader 

Lowendalmasaï France 
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Appendix 1 

 

 

• Contact details  

Anne-Cécile Bernet 

Transfer Pricing Practice Leader  

VAT & International Tax department 

Euroatrium, 7 rue Emmy Noether - 93400 Saint-Ouen 

Tel + 33 1 83 72 70 15   

Mobile + 33 6 74 71 00 10 

Mail abernet@lowendalmasai.com 

 

François Mary  

Senior Director Tax & Finance Department 

Euratrium, 7 rue Emmy Noether, 93400 Saint-Ouen  

Tel + 33 1 83 72 72 17  

 Mobile + 33 6 89 89 22 38  

Mail fmary@lowendalmasai.com   

 

 

• About Lowendalmasaï  

Lowendalmasaï is a consulting firm specialized in cost management. Lowendalmasaï helps its clients 

to better control their costs in order to boost their performances in a sustainable manner while 

preserving their human capital. Our teams of experts organized according to business sectors base 

their action on creativity and innovation. They continuously monitor the best practices in different 

sectors of activity, as well as regulations in order to spot and invent new cost optimization 

possibilities revolving around 5 main expenditure items: Taxation and financial costs, Payroll costs, 

Strategic & general costs, Working Capital and R&D. Our fees are calculated in relation with actual 

results we obtain and the added value we generate on a short, medium and long-term basis through 

process improvements, training and knowledge transfer and the implementation of cost 

management tools. Lowendalmasaï, which was created in 1992, is headed by its founder, Pierre 

Lasry. Lowendalmasaï employs 425 in 9 countries: Germany, China, Spain, France, Great-Britain, Italy, 

Japan, The Netherlands and Portugal. 
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FROM 
	 Natalie Reypens 

REFERENCE 
	 15551699 

DATE 
	 21 February 2014 

By letter and by email: TransferPricinq@oecd.orq  

Organization for Economic Co-operation and 
Development (OECD) 
Centre for Tax Policy and Administration 
2, rue André Pascal 
F - 75775 Paris Cedex 16 
FRANCE 

RE 
	 Discussion Draft on Transfer Pricing Documentation and CbC Reporting — 

Public Consultation 

Sirs, 

We refer to the above mentioned Discussion Draft of 30 January 2014 and would like to take the 
opportunity to provide you with our comments. Our response is submitted on behalf of the Dutch, 
Belgian, Luxembourg and Swiss transfer pricing advisors of Loyens & Loeff. 

We appreciate the intention of the OECD to provide more guidance on the subject of transfer pricing 
documentation and the goal to achieve a more straight-forward compliance process and consistent 
approach within both the MNE and tax administrations. Streamlining compliance and documentation 
among countries will certainly simplify over time transfer pricing processes for both taxpayers and 
tax administrations. In this respect, we feel that the list of documents and the clear guidance is very 
useful. 

However, as a general remark and as further pointed out in the particular items mentioned below, 
we believe that the Discussion Draft proposes too extensive documentation requirements for MNEs 
triggering significant additional burdens on taxpayers. Consequently, the desired balance between 
the transparency for tax administrations and the compliance burden placed on taxpayers is not 
achieved. 

Moreover, it is our experience that tax administrations generally request rather slim documentation, 
with focus on the core of the business and the core of the transfer pricing policy, and which is easy 
to digest. We believe that some of the information requested will put tax administrations on a non-
relevant side track which might complicate transfer pricing audits. This seems to be in contrast with 
the work of the OECD on simplification of documentation requirements. 
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In many countries, the burden of proof with respect to the arm's length nature of group transactions 
lays with the tax administrations. The suggestion of the OECD in the Discussion Draft seems to shift 
this burden of proof to the taxpayer. This will complicate the implementation of the suggestions of 
the Discussion Draft in local law. 

Country-by-Country Reporting 

The information requested in the CbC template relating to the global allocation of profits, the taxes 
paid, and certain indicators of the location of economic activity, goes far beyond the useful data for 
tax administrations for purposes of risk assessment and transfer pricing audits. The provision of 
such information will trigger discussions and audits beyond the field of transfer pricing. 

We have the following particular comments in this respect : 

✓ Information that is already directly available to local tax administrations by virtue of local law 
(e.g. financial information on the basis of publicly available financial information, local 
disclosure requirements in tax returns,..) or through treaty exchange of information 
mechanisms, should not be included in the CbC template. This imposes an unnecessary 
additional administrative burden on the taxpayer. 

.7  Materiality thresholds should be provided for. We refer to our remarks mentioned below. 

.7  The CbC template should not be included in the master file but should be a completely 
separate document for timing issues. Indeed, it is our experience that in practice the 
information requested under the Annex III template, is not always fully available even one 
year following the last day of the fiscal year of the ultimate parent entity of the MNE group. 

Materiality 

To improve consistency among countries and clarity on the matter, more guidance should be 
provided on materiality thresholds. Clear, objective and measurable criteria should be set, with 
respect to the magnitude of the transaction compared to the global business of the MNE and the 
nature of the transaction and its risk profile. 

.7  As regards the magnitude of the transaction, certain parameters could be 
suggested to measure the size of the transaction in view of the global business of 
the MNE (e.g. based on turnover). 
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V As regards the nature of the transaction, a list of low-risk transactions could be 
included in Chapter V which would fall outside the scope of the documentation 
requirements, including CbC reporting. Reference could for instance be made to 
the work of the EU Joint Transfer Pricing Forum on low-value added services. 

Materiality thresholds will also improve the quality of transfer pricing documentation, help tax 
administrations in their focus on the core transactions and increase efficiency of transfer pricing 
audits. 

Moreover, it is generally accepted that due consideration should be given to SMEs since, due to the 
fact that they face difficulties as a result of lack of knowledge, experience and resource availability, 
not the same requirements can be imposed. A more slim transfer pricing documentation 
requirement for SMEs is highly recommended. Reference is made to the considerations to SMEs in 
the OECD Guidelines (para. 3.80 and 3.83) (where it is suggested that pragmatic solutions may be 
appropriate), the work of the EU Joint Transfer Pricing Forum (Report on Small and Medium 
Enterprises and Transfer Pricing, meeting dated 10 February 2011), and the revised section E on 
safe harbours in Chapter IV of the TP Guidelines of 16 May 2013 (e.g. para. 4.104). 

A common definition of SME is not feasible; the criteria to qualify as an SME in one country might 
not be appropriate to be used in another country with a different size of economy. Countries 
generally have their own definition of an SME. This is clearly a complicating factor for consistency 
among countries. An approach based on proportionality and flexibility is highly recommended. 

We believe that Chapter V should provide more clarity and guidance on this matter. 

Frequency of documentation updates 

The annual update of the master and country file, including in particular the financial information 
requested in the CbC template, will have an important impact on the administrative burden and 
associated costs for MNEs. This goes far beyond what local tax administrations currently request 
from taxpayers and what MNEs generally are used to. 

We believe more flexibility should be provided for as regards the annual update of the financial data 
for the comparables. What is currently suggested in the Discussion Draft will have a substantial 
impact on taxpayers' compliance processes. 

Language 

Where the Discussion Draft suggests that, as a general matter, the master file should be prepared 
and submitted to all tax administrations in English, we believe this should not apply to all taxpayers. 
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There might be situations where any other language might be more appropriate to limit the 
administrative burden of the taxpayer while safeguarding transparency for the tax administration. 
Also, the suggestion that at least the local file should likely be prepared in the relevant local 
language seems to stringent. 

In our view, more flexibility should be requested from tax administrations as far as language 
requirements is concerned, all to a reasonable extent. 

Confidentiality and implementation 

As confidentiality is a very sensitive issue for taxpayers, due consideration should be given to this 
topic. Particular confidentiality concerns might arise with respect to the disclosure of competition-
sensitive information. Moreover, tax administrations should be aware that non-tax reasons might 
exist that hinder MNEs to make certain information available to all affiliates. An example of this is 
the required information on the 25 most highly compensated employees. 

To safeguard the confidential treatment of information and to avoid additional administrative burden 
on taxpayers, we believe that no additional local filing requirements should be suggested to local 
jurisdictions. The existing treaty exchange of information mechanisms should provide the tax 
administrations with a sufficient means to access the required information. Moreover, consideration 
should be given to domestic limitations imposed on taxpayers to disclose certain information to 
foreign tax administrations or affiliates. 

Annex I — Master file 

APAs, other tax rulings and MAP cases should not be required as part of the master file. We believe 
this should be left to the taxpayer's assessment whether or not it should be included in its 
documentation. Including APAs and other tax rulings in the master file might narrow down the 
flexibility of taxpayers and tax administrations in APA negotiations where parties agree on 
deviations, for any possible reasons, from the standard approach or request. 

* * * 

We thank the OECD for the opportunity to comment on the Discussion Draft on Transfer Pricing 
Documentation and Country-by-Country Reporting. 

Yours faithfully, 

Loyens & Loeff 
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I included some comments to the questions of the draft. These are only my opinions and 
should be taken as such. 
 
Thank you so much for reading them and taking them in consideration. 
 
 
Comments are requested as to whether work on BEPS Action 13 should 
include development of additional standard forms and questionnaires 
beyond the country-by-country reporting template. Comments are also  
requested regarding the circumstances in which it might be appropriate for 
tax authorities to share their risk assessment with taxpayers. 
 
 
In Spain CIT return has a small chapter where the tax payers must reflect 
their related transactions (nature, amounts, flow ) and identify the method 
to value under arm´s length. This is quite mechanical when filling the Gap 
and I would bet most Companies ( particularly SMEs ) do just that, filling 
the gap without understanding exactly the importance and implications of 
the information reflected. Standard questionnaires would help Companies 
to understand they must be more careful and accurate with everything 
related to transfer pricing. 
 
Regarding the possibility to share  risk assessment on an early stage can 
be a good idea every time the Audit is based in common sense. I do agree 
that sharing that information can release valuable information by the tax 
payer, making the Audit more fluent and swift. The more interactive the 
Audit is, the more legal certainty the Tax payer may reach, and also, and 
this is only an opinion, the higher the probability is to discover irregularities 
or fraud structures. I fully encourage this early measure to be adopted 
within a transfer pricing audit. 
 
Comments are specifically requested on the appropriate scope and nature of possible rules 
relating to the production of information and documents in the possession of associated 
enterprises outside the jurisdiction requesting the information. 
 
Information sharing among different administrations is always expensive and takes time, so 
the best way to focus the request of this information is always with the support of the tax 
payer. A possible rule that would enhance a more fluid audit would be the obligation to keep 
all supporting documents and analysis regarding the Country File in the Country of the tax 
payer as a general rule. However the problem appears when information regarding the 
Group´s transfer pricing policy is requested beyond the Master file contents. Nowadays 
technologies allow people in different locations to keep a video conference call. The tax 
authorities in the different Countries could allow this mechanism to help other jurisdictions to 
obtain reliable information with a short bill of money and time. Making this compulsory 
could be from a legal perspective harsh, but would be worth it to put directly through the key 
persons behind the Master file and the Tax Authorities, and the other option would be to 
invite them to move themselves and the supporting documentation to the Audited Company´s 



Country. This measure would also help Companies to defend all the extents of the Transfer 
pricing support ( Most times the domestic Company can hardly explain with solvency the 
main details of the Master file ).  
 
Comments are requested as to whether preparation of the master file should be undertaken on 
a line of business or entity wide basis. Consideration should be given to the level of 
flexibility that can be accommodated in terms of sharing different business line information 
among relevant countries. Consideration should also be given to how governments could 
ensure that the master file covers all MNE income and activities if line of business reporting 
is permitted. 
 
I consider it would be a big step for the Tax Administrations to be able to focus master file in 
line of business worldwide as a way to analyze directly the internal comparables and 
reasonability of transfer pricing within specific remarkable business lines of a MNE. 
However, my opinion is opposite to these measures as there is not a clear defined limit to the 
Authority of each Country to request compulsory information from transactions from  foreign 
Countries which indirectly could have an effect on the transactions developed by the 
domestic tax payer. 
 
 
A number of difficult technical questions arise in designing the country-by-country template 
on which there were a wide variety of views expressed by countries at the meeting of 
Working Party n°6 held in November 2013. Specific comments are requested on the 
following issues, as well on any other issues commentators may identify:  
 
Should the country-by-country report be part of the master file or should it be a completely 
separate document?  
 
I am certain it should be a separate document requested either with the CIT or on a separate 
periodical obligation. 
 
• Should the country-by-country template be compiled using “bottom-up” reporting from 
local statutory accounts as in the current draft, or should it require (or permit) a “top-down” 
allocation of the MNE group’s consolidated income among countries? What are the 
additional systems requirements and compliance costs, if any, that would need to be taken 
into account for either the bottom up or top down approach? 
 
The second option would be much more sensible, but as an option. Probably costs in this 
second option would be lower as the Mother Company would assume the main role, and 
therefore the different subsidiaries/ branches would be liable only for formalizing the 
information received from "upstairs" This also allow Mother Companies to deal directly with 
that confidential information to be provided to the Authorities, without so many prejudices. 
 
Should the country-by-country template be prepared on an entity by entity basis as in the 
current draft or should it require separate individual country consolidations reporting one 
aggregate revenue and income number per country if the “bottom-up” approach is used? 
Those suggesting top-down reporting usually suggest reporting one aggregate revenue and 
income number per country. In responding, commenters should understand that it is the 
tentative view of WP6 that to be useful, top-down reporting would need to reflect revenue 
and earnings attributable to cross-border transactions between associated enterprises but 



eliminate revenue and transactions between group entities within the same additional burdens 
on taxpayers? What additional guidance would be required regarding source and  
country. Would a requirement for separate individual country consolidations impose 
significant characterization of income and allocation of costs to permit consistent country-by-
country reporting under a top-down model?  
 
 
This consolidated solution would multiply costs and complicate the analysis. It would be a 
burden for the tax payers. But from a domestic legal procedure point of view requesting a 
consolidated report could mean saving money and time. I consider transfer pricing support 
preparation is still the main cost burden, and for small and medium MNE this solution could 
be privative. It would be a consolidation effort that only a few would accomplish. In my 
opinion this would be an excessive delegation. 
 
 
• Should the country-by-country template require one aggregate number for corporate income 
tax paid on a cash or due basis per country? Should the country-by-country template require 
the reporting of withholding tax paid? Would a requirement for reporting withholding tax 
paid impose significant additional burdens on taxpayers?  
 
For instance, regarding the request of a brief consolidation template with general figures and 
informations like the aggregate incomes, expenses, income taxes paid or advance through 
instalments in each Country, would not be a significant burden or effort but would allow the 
Authorities to have an overview of the reality of the profit distribution. However we must not 
forget that transfer pricing, at least in my Country is also applicable for National Groups and 
not only for MNEs. To compatibilize this it would be wise to define separate targets with 
domestic Groups of Companies. 
 
 
• Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group 
payments of royalties, interest and service fees impose significant additional burdens on 
taxpayers?  
 
This would duplicate an actual liability the Companies have. Non resident income tax 
obligations are already operative for these matters. 
 
 
• Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that would 
need to be accommodated in such an approach? Would a requirement for reporting the nature 
of the business activities carried out in a jurisdiction impose significant additional burdens on 
taxpayers? What other measures of economic activity should be reported?  
 
In Spain, through CIT there is already an obligation to declare the nature ( delivery of goods, 
service rendering, interests... ) . Whatsoever I don´t find any problems if the Authorities 
request a little more detail of the nature of the transaction. A NACE code or similar, or even a 
description could be a good idea. The mean of payment would be a useful information to 
request. 
 



Comments are requested as to whether any more specific guideline on materiality could be 
provided and what form such materiality standards could take. 
 
This leads me to insist in the fact that save harbours are adequate vehicles to spot the material 
to the immaterial transactional flows. For example, Management fees as a general rule, for 
most MNEs but those massive ones, should be automatically discarded as a source of transfer 
pricing misbalance when remain under certain limits. These and other saveharbours could 
allow the tax payers to focus on the actually material transactional flows. 
 
Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues 
regarding consistent application of the most appropriate transfer pricing method?  
 
I fully agree as measure to reduce costs. Internal comparables are easy to find and generate 
no additional costs. However, I find a disadvange. There is a tendency to choose TNMM as a 
quick solution and a proper method when in many occasions the proper method would be one 
of the basic ones. Maybe TNMM would be the most expensive sometimes but also is a 
subterfuge to sort the documentation out almost fully outsourced. This measure would 
probably increase the TNMM unproper use. 
 
Comments are requested regarding the most appropriate approach to translation requirements, 
considering the need of both taxpayers and governments.  
 
In my opinion, being quite auto-critical, in many occasions there is no excuse for a civil 
servant not to use English instead of the domestic language. Most Authorities have enough 
resources to understand English, but the fact is that sworn translations ( at least in my 
Country ) are requested for almost everything. I consider that if a Tax Administration has no 
English speaking personnel, costs of translation should be afforded by that Administration 
and never by the Tax payer. I would not change anything. I applied for being a Tax Inspector 
for 5 years. We had an exam of English Language. As I say there is no excuse to treat this as 
a problem to share with the tax payers. 
 
Comments are requested as to measures that can be taken to safeguard the confidentiality of 
sensitive information without limiting tax administration access to relevant information. 
 
In my experience, the key is the direct contact with the head or Mather Company. The 
Mother Company most times deals directly with the tax adviser better than with the person 
responsible to lead the domestic subsidiary/branch. Creating a channel between the mother 
Company and the domestic Authorities maybe through the tax adviser guidance to enforce 
the confidentiality ( by secure telematic means ) could be a solution. 
 
 
Comments are requested regarding the most appropriate mechanism for making the master 
file and country-by-country reporting template available to relevant tax administrations. 
Possibilities include:  
 
• The direct local filing of the information by MNE group members subject to tax in the 
jurisdiction;  More burdens to the dependent Companies when they don´t see the ocean, just 
the water. Not a good idea. 
 



• Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions; This would be the most fluent and guaranteed channel. 
 
• Some combination of the above. 
 
 
Comments are specifically requested as to whether reporting of APAs, other rulings and 
MAP cases should be required as part of the master file.  
 
I consider this as an essential mention, but it would be enough to identify the APA or ruling. 
 
 
I appreciate the effort in making it more simple and transparent for tax payers to support their 
transactions under arm´s length principle even using their own resources, although sometimes 
with a little guidance from the experts. Penalty systems is also an extent to be reviewed. The 
discussion draft is quite right in the target. But above all, generalizing certain justified save 
harbours would allow tax payers to focuss actually in what matters to provide the Authorities 
the proper information. 
 
I hope you find my opinions useful. 
 
Best regards, 
 
Luis Felipe Tapia 
Socio/ Partner 
 
Tax Partners 
 



By way of introduction, I am a retired head of tax for multinational corporations. I believe 
that the tax authorities from all of the countries where we operated would agree that the 
companies where I worked were pioneers and exemplars of the Enhanced Relationship, 
pushing for mutual conversation and transparency even beyond the comfort limits of the tax 
authorities. 
 
Against that background, I nonetheless believe that Country by Country reporting presents a 
significant an unacceptable moral hazard problem for the tax authorities. When they have in 
hand a document that shows high profits in a low-tax trading partner, they will be expected 
by their constituencies to somehow pull some of those profits into their own jurisdiction, 
even if the initial allocation of income is objectively correct.  
 
I believe that the OECD working group has correctly concluded that a global top-down 
detailed allocation report would be infeasible.  The whole foundation for the existing tested-
party approach to transfer pricing is that even the corporations involved do not understand the 
horrendous complexities underlying how they make, or fail to make, money - certainly all 
corporations would be far more successful if they they had absolute understanding of these 
matters. Given this knowledge gap, the current system tries to separate out the entities that 
are simple enough to be competently analyzed. Corporations, for their part, generally attempt 
to concentrate their complexity in a limited number of entities (and, not surprisingly, they 
tend to try to locate those entities in favorable jurisdictions when they can), and to set their 
transfer pricing in a way that simplifies the analysis as much as feasible so as to minimize 
sources of conflict with the tax authorities. That only makes sense given the cost, business 
disruption and reputational risk that accompany a contentious audit. The foundation for the 
Enhanced Relationship is that ethical companies are, or should be, more than willing to 
discuss these arrangements with the tax authorities, confident that they have done their best to 
establish a correct structure and reporting. Most tax authorities, for their part, make an honest 
and professional effort to understand and follow transfer pricing principles and sound 
economics in their audit, focusing their examination on testing the validity of the transfer 
pricing arrangement. Their focus, properly, is on whether the income allocated to their 
country is correct, and they agree a practical methodology with the taxpayers to test that 
proposition in light of the details of the group under audit. The parties discuss, where 
appropriate, the complexities of the business, including the assorted risks inherent in the 
operation, the intangibles peculiar to the business in question, and so forth. Often, these 
intangible are not the patents and things that the uninitiated tend to think of. Rather, they are 
"intangible intangibles", the somewhat amorphous advantages that drive a great deal of 
business profit. 
 
Now envision a scenario where a tax auditor has before her a report showing a high profit in a 
low-tax trading partner. The profit allocated to her jurisdiction is demonstrably proper in light 
of the operations performed, risks present, and intangibles possessed by the local country 
operations. If a legislator, a political animal, is looking over her shoulder, will she feel 
comfortable saying "there is no problem here - we're done"?  No. She will feel pressure to try 
to assert some sort of an adjustment just to avoid politics-based heat, a pressure that will 
undermine her real expertise and professionalism. When she responds to that pressure to 
assert inappropriate adjustments, it will in turn undermine the company's willingness to be 
open and professional. Audits will become more contentious and less productive.  
Importantly, honest and professional in-house tax staff who try to implement the right pricing 
up front will suffer relative to game-players who do enough sleight-of-hand so that they can 
always give up an adjustment and still come out ahead.  



 
As the working group must know, a report listing bodies, physical assets, and patents held in 
a jurisdiction is not enough to tell the story of the business. We have all seen cases where a 
company persistently loses money, gets acquired, and then without changes in its nominal 
assets it is turned around and becomes profitable. We have all seen cases where a company 
makes joyful profits for five years, and then its inherent risks materialize and it hits a five 
year profit drought. International business is complicated, and seemingly simple solutions 
tailored to please the simplistic perspectives of politicians are not suitable to the task. Tax 
authorities should not be placed in the awkward position of having fundamentally 
meaningless and irrelevant data in their hands that seems to the uninitiated to tell a story that 
is, in reality, untrue. The tax authorities already have a huge amount of power to examine 
every detail of the operations in their countries. They have the expertise and professionalism 
to use that power effectively. When they wield it professionally, honest companies will 
further engage with them to facilitate the audit and ensure that the auditors gain a firm 
understanding of the operations, and dishonest companies will be easily identified and 
roasted appropriately.  Undermining that professionalism with facile politics would be a giant 
step backward. 
 
Thank you for your consideration. 
 
Matthew Lykken 
matt_lykken_jd85@post.harvard.edu 
 

mailto:matt_lykken_jd85@post.harvard.edu
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MEDEF’s comments on Transfer Pricing Documentation and CbC reporting 
draft (30.01.14) 
 

 

Dear Pascal, 

 

MEDEF is pleased to comment on the draft on Transfer Pricing Documentation (hereafter “TPD”) and 
Country by Country Reporting (hereafter “CbCR”).  

 

We are in favour of a worldwide consistent and harmonised approach for TPD purposes as well as 
for risk assessment purposes. We therefore strongly support an internationally accepted and 
standardised format to avoid the coexistence of two -or more- sets of requirements, which would be 
burdensome, costly and probably inefficient. We are also committed to ensuring transparency from 
both taxpayers and tax administrations. We therefore welcome the OECD initiative and hope it will 
inspire as many member States, as well as non-member States, as possible. 

 

We understand and agree with the initial objective of the OECD on both TPD and CbC reporting. We 
are however still concerned by the fact that the draft may go beyond what was originally envisaged 
to “avoid excessive documentation compliance burdens” and “to keep documentation requirements 
reasonable”. This aim was also mentioned in the “White Paper on TPD” (July 2013) to find a “simpler 
and more efficient compliance with TPD rules”.   
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We therefore encourage the OECD to stick to this initial view and to strongly rely on the below 
principles:  

• The nature of the standardisation should be differentiated between quantitative information 
and qualitative information. Regarding the former, OECD members could define a limited 
number of key data to be provided. Regarding the latter flexibility in the form and content 
should prevail to match the business organisation and business. Current existing 
recommendations at some other levels are sufficient.  

• Efforts should be made to achieve a balanced workload between tax administrations and 
taxpayers. The sole lack of efficient cooperation among States should not compel businesses 
to spend more resources and bear more costs to provide the information that should 
normally be available through the exchange of information proceedings. 

 

In particular, what worries MEDEF is: 

 

- The massive amount of information and data requested. As an example, in the masterfile it 
would be a significant compliance burden for companies to provide information covering all 
the entities in the group. The request to provide for “a written functional analysis showing 
the principal contributions to value creation by individual entities within the group” could 
prove rapidly very complex and not exploitable for tax auditors, and sometimes impossible 
to design because of the everyday changing conditions and organisation of the business. It 
might as well as be read by tax authorities as providing figures for the value creation by 
individual entities, which cannot be done in practice. 

- The redundant work for MNE’s already providing a great quantity of information through tax 
returns and other documents. These documents should be used by tax authorities to obtain 
the information they are looking for instead of asking the groups to recompile them.   

- The risk of cumulative requirements according to different level of investigation (ex: 
domestic and international). Concerning TPD, the OECD’s requirements go far beyond some 
national or intra-regional requirements: the current draft seems to have selected the highest 
common denominator. 
 

- The risk of unwarranted penalties being imposed on MNEs that simply cannot comply with 
all the documentation requirements being put forward (e.g. due to certain information 
items not being relevant to MNEs or due to the way MNEs analyse their business internally). 
 

- The likely evolution towards formulary apportionment, that can be appealing to some 
countries, and which is inconsistent with the arm’s length approach.  
 

- The following statement in the report: “MNE’s provide all relevant governments with needed 
information on their global allocation of the income”. Global allocation of income is not 
always an aim groups are pursuing when setting up their TPD.  
 

- The inclusion of Country by Country reporting in the masterfile, adding a supplementary 
documentation layer and which is a pure general risk assessment tool and not a tax audit 
tool.  
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Aside from these general comments, you will find hereafter our answers to the questionnaire.  
 

We hope our contribution will give you a clearer insight into our expectations. We remain at your 
disposal if you have any questions and will also be pleased to participate in any working groups 
regarding this issue.  

 

 

Yours sincerely, 

 

Vanessa de Saint-Blanquat 
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QUESTIONNAIRE 

 

1. Comments are requested as to whether work on BEPS Action 13 should include development of 
additional standard forms and questionnaires beyond the country-by-country reporting 
template.  

In the “White Paper on Transfer Pricing Documentation” (July 2013), transfer pricing forms and 
transfer pricing questionnaires were listed with cooperative approaches with the tax authorities 
and general transfer pricing documentation requirements as different “means to obtain from the 
taxpayer the information required for an effective risk assessment process” (paragraph 49). 
 
It was then understood that the two-tiered approach sponsored by the OECD aims at a uniform 
set of documentation “in order to make transfer pricing compliance simpler and more 
straightforward, while at the same time providing tax authorities with more useful information 
for consideration with transfer pricing audits” (White Paper on Transfer Pricing Documentation - 
paragraph 5).  
 
In this respect, the development of additional standard forms and questionnaires is considered 
to be contrary to the objective pursued by the OECD. Indeed, it would increase the compliance 
burden and costs for taxpayers while not protecting against additional information requirements 
from the tax authorities. 
 
As a consequence, MEDEF is opposed to additional standard forms and questionnaires. 

  

Comments are also requested regarding the circumstances in which it might be appropriate for 
tax authorities to share their risk assessment with taxpayers. 

The current environment against tax fraud for which MNEs are deemed to be the main culprits 
does not ease relationships between taxpayers and tax authorities neither between businesses 
and politicians/representatives. Trust deserves to be restored first by insisting that many MNEs 
abide by the laws even if they try to benefit from favourable tax regimes offered by the States.  

Sharing risk assessment will certainly improve trust and the open dialogue that is necessary for 
an efficient TP audit between tax authorities and taxpayers. 

Tax administrations should also be transparent on their criteria to determine the risk profile of a 
taxpayer. Criteria should be objective and stable. The OECD work of April 2013 could be used in 
this respect (e.g. number of transactions with low tax jurisdiction, use of intangible, significance 
of financial flows, business restructuring, ETR, regular loss-making entities).  

Beyond transparency what deserves to be stressed is the need for predictability of the tax 
authorities’ behaviour and a culture in which the taxpayer is not viewed in a suspicious or 
adversarial manner (see OECD analysis on enhanced relationship by the Tax intermediary Study 
back in 2007).  

Furthermore, transparency and the sharing of the risk assessment with taxpayers may avoid 
unnecessary litigation by allowing the taxpayers and the tax authorities to discuss the outcome 
of the risk assessment and clear any remaining question from the tax authorities. 

Finally, on the topic of general risk assessment, one may wonder whether using the TPD as a risk 
assessment tool is actually efficient. TPDs are often several tens of pages, if not well over one 
hundred pages. We believe it is legitimate to ask the question whether reading several tens of 
pages is an efficient means to gauge the riskiness of a taxpayer’s behavior. We believe that 
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efficient general risk assessment (and transparency) is better served by implementing 
standardised forms such as the CbCR.  

 

2. Comments are specifically requested on the appropriate scope and nature of possible rules 
relating to the production of information and documents in the possession of associated 
enterprises outside the jurisdiction requesting the information. 

Paragraph 15 states that “it is therefore important that the tax administration is able to obtain 
directly or through information sharing, such as exchange of information mechanisms, 
information that extends beyond the country’s borders”. 
 
Such statement is based on the assumption that the local member of a MNE group may have 
direct access to the information and documentation detained by another member of the MNE 
group. Such assumption is erroneous since group members are legally, if not economically, 
independent and are not bound to share their information and documentation with other group 
members. 
 
Considering the amount of work TPD represents for businesses, only information useful for the 
review of the TP policy in the country at stake should be provided by the taxpayers. Therefore 
defining what is “relevant” is very worthwhile. Production of information in the possession of 
associated enterprises might also have detrimental consequences in terms of confidentiality (see 
question 8). We then recommend the use of Automatic Exchange of Information (see question 
9.2). 

 

3. Comments are requested as to whether preparation of the master file should be undertaken on 
a line of business or entity wide basis. Consideration should be given to the level of flexibility 
that can be accommodated in terms of sharing different business line information among 
relevant countries. Consideration should also be given to how governments could ensure that 
the master file covers all MNE income and activities if line of business reporting is permitted.  

There are many different situations that can be encountered in the wide disparity of MNEs’ 
business models. We therefore do not think that the OECD should advocate a directive approach 
on this particular point and rather leave that option to the MNE itself: as long as the MNE 
provides the information that is required to achieve the three objectives stated by the OECD, it 
should not be forced to organise this information on an entity-wide basis, or a regional basis, or 
a line-by-line basis, etc. The MNE itself should be able to choose how best to organise its TPD 
compliance efforts. 
 

We are then in favour of an option: information in the masterfile should be either global, either 
by business line, either by region (i.e if a “region” is a meaningful market according to the 
group’s business). In case it is provided by region or business line, a general introduction in the 
masterfile will enable to give the “big picture”. 

 

4. A number of difficult technical questions arise in designing the country-by-country template on 
which there were a wide variety of views expressed by countries at the meeting of Working 
Party n°6 held in November 2013. Specific comments are requested on the following issues, as 
well on any other issues commentators may identify: 

4.1. Should the country-by-country report be part of the master file or should it be a 
completely separate document? 
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CbCR was initially meant to enhance transparency of MNE in reporting financial data 
answering a civil society campaign for public disclosure1. It is also mentioned in the 
aforementioned report that it can be a potential effective tool to combat corruption. 

As possible objectives, the Preparatory Note from the OECD Sub Group on Transparency in 
Reporting Financial Data by Multinational Corporations (April 2011) mentions:  

a) To hold governments to account with regard to: i) Integrity administration of tax 
collection; ii) Efficient administration of tax collection; iii) Appropriate domestic tax 
policies; and iv) Adoption of appropriate international taxation standards. 

b) To hold companies to account with regard to: i) Paying the amount of tax due in each 
country in which they operate; and ii) The tax planning strategies of companies even 
where the amount of tax due has been paid. 

  
In view of these elements, MEDEF does not support the inclusion of CbCR in the TP 
documentation. Indeed, CbCR should be treated apart, in connection with general risk 
assessment, and not with the TP area. As mentioned above, CbCR has neither the vocation 
nor the capacity to provide for the information necessary to conduct a TP analysis that is 
based on the arm’s length principle. 
 

Associating TP documentation and CbCR also gives the misleading impression that transfer 
pricing is linked to profit allocation. It is crucial to differentiate between the arm’s length 
pricing that is yield according to comparison with third parties and the amount of tax paid in 
each country. The latter is not relevant to evidence the prices are at arm’s length.       

We therefore believe there should be a clear differentiation between general risk 
assessment tool and TPD. The first one should be as much as possible standardised at a 
country’s level and if possible at OECD’s level. It should mainly consist of Yes/No questions, 
aggregated figures per category of flows and information on the most risky transactions. On 
the contrary, TPD needs to be as flexible as possible since groups have various organisations, 
various businesses and various TP policies. Setting prices can be a very difficult exercise for 
which a debate with the tax authorities during a field audit is key to avoid 
misunderstandings which can lead to very significant reassessments which themselves can 
create significant impacts on the accounts (cf reserves for uncertain tax positions).      

Furthermore, should the OECD maintain its view that the CBCR is part of the TP 
documentation, we believe the CbCR should nonetheless be a separate document for the 
following reasons. 

Firstly, as stated in paragraph 27 relating to the time frame for filing the TP documentation, 
OECD considers that “both the master file and the local file [should] be prepared no later 
than the due date for the filing of the tax return for the fiscal year in question”. On the 
contrary, it is acknowledged in paragraph 28 that the date for completion of the CbCR would 
be extended to one year following the last day of the fiscal year of the ultimate parent entity 
of the MNE group. Considering this different timing, the CbCR should be filed separately and 
thus considered as a separate document. 

Secondly, it is acknowledged in paragraphs 33 and 34 than the master file and the local file 
may not be updated annually in case of lack of significant change. On the contrary, the CbCR 
would need to be provided annually and should be a separate document. Considering this 
difference, the CBCR should be filed separately and considered a separate document. 

                                                           
1 Cf  Progress Report and Key Proposals for a Work Programme Developed by the Sub Group on Transparency in Financial Reporting  
 11-12 April 2011 
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Thirdly, tax authorities are normally concerned by transactions made by the local legal 
entity. A CbCR detailing all transactions worldwide would first be not relevant as the legal 
entity could be not concerned by some transactions, which could bring confusion to the tax 
authorities. In addition, amounts included in the CbCR should be expressed in the same 
currency. When tax authorities would try to compare the amounts mentioned in the CbCR 
for the local legal entity, the matching with local currency accounts could be difficult 
(exchange rate, accounting standards used, etc…). 

Finally, paragraph 21 states that “The information in the CbCR template would not constitute 
conclusive evidence that transfer prices are not appropriate”. In other words, the OECD 
appears to take the position that the CbCR does constitute evidence, albeit not conclusive.  
Ipso facto, when the CbCR information is included in the TPD, the OECD would appear to 
acknowledge that it will be used -not as a general risk assessment tool- but as one of the 
informational elements that contribute to an analysis of the arm’s length nature of transfer 
prices.  

MEDEF clearly sees a risk here, as stated earlier, that including the CbCR explicitly as an 
element of TPD will inevitably lead to a formulary approach and the erosion of the arm’s 
length principle.   

 

4.2. Should the country-by-country template be compiled using “bottom-up” reporting from 
local statutory accounts as in the current draft, or should it require (or permit) a “top-
down” allocation of the MNE group’s consolidated income among countries? What are the 
additional systems requirements and compliance costs, if any, that would need to be taken 
into account for either the “bottom-up” or “top- down” approach? 

Flexibility is key and we would advocate leaving the option to the taxpayer. 
 
Besides, behind the question of the “top-down” or “bottom-up” approach is the question of 
which GAAP to apply. In this respect, there should be no precedence of the local GAAP 
approach over the international GAAP approach.  
 
We thus welcome the following statement in the specific instruction for the CBCR: “It is not 
required that the amounts of revenue or other financial information be reported using the 
same accounting standards for all Constituent Entities. Thus, revenue of a Constituent Entity 
organised in one country may be reported in IFRS if it uses IFRS in its accounts, and revenue 
of a Constituent Entity located in another country may be reported in local GAAP if it uses 
local GAAP in its accounts. Taxpayers wishing to do so, however, may elect to report all 
amounts under consistent accounting principles and translated on a consistent basis to a 
single currency”. 
 
However, in case the CbCR is not limited to consolidated entities, it should also be made 
clear that Constituent Entities located in the same country may report in different GAAP. 
Otherwise, companies would face the additional costs for setting a new set of accounts in 
the proper GAAP.  
 
Indeed, a clear preference to local GAAP would represent an enormous workload for MNEs 
with thousands of entities located worldwide and risks to raise a bunch of questions since 
financial accounts realised under an international GAAP (e.g. IFRS) could significantly differ 
from the sum of the accounts of the affiliates in local GAAP (NB: in the TPD for the local file a 
reconciliation is required).  
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Although we understand that tax authorities may want to understand the differences, 
imposing international GAAP (IFRS or US GAAP) would mean a significant burden for 
companies that did not opted for one of those. As a general principle, the providing of 
figures should not lead to any reconciliation exercise. 
 
Once again, we support a median way which is to leave the option to the group.    
 

4.3. Should the country-by-country template be prepared on an entity by entity basis as in the 
current draft or should it require separate individual country consolidations reporting one 
aggregate revenue and income number per country if the “bottom-up” approach is used? 
Those suggesting top-down reporting usually suggest reporting one aggregate revenue and 
income number per country. In responding, commenters should understand that it is the 
tentative view of WP6 that to be useful, top-down reporting would need to reflect revenue 
and earnings attributable to cross-border transactions between associated enterprises but 
eliminate revenue and transactions between group entities within the same country.  
Would a requirement for separate individual country consolidations impose significant 
additional burdens on taxpayers? What additional guidance would be required regarding 
source and characterization of income and allocation of costs to permit consistent country-
by-country reporting under a top-down model? 

As a preliminary remark, the CbCR in its current from is much more an entity-by-entity 
report than a country-by-country report. 

 
In that respect, the first question is which entities should be included in the CbCR? Are the 
entities limited to consolidated entities? Are the entities limited to entities which realise 
cross-border intragroup transactions? Are the entities limited to “material” entities? The 
question is of particular importance for the compliance burden and costs that would 
represent the CBCR for MNE’s. It should be stressed that an exhaustive approach could 
result in an endless and useless list of companies in some countries.  

 
More generally, we believe that the CbCR should only be considered as a tool for providing 
general information on the substance of the entities of the MNE ground in order to assess 
the tax profile of the MNE.  
 
 

4.4. Should the country-by-country template require one aggregate number for corporate 
income tax paid on a cash or due basis per country?  

The template should offer the option for the companies between those two possibilities. 
 
On one hand, some businesses might prefer to communicate on their tax accruals at the 
country level which is usually the last line of their P&L rather than their tax paid which is not 
an information required and disclosed in the financial statement. In this situation, corporate 
income tax paid does not seem useful as it may be disconnected from the annual result: 
one-year difference between what is actually paid and the tax income of the year.  
 
On the other hand, some businesses would rather communicate on their cash paid, for 
practical reasons. 

 
Besides, a tax group only constituted with entities resident in the same country should 
report as a single entity regardless of the nature of the consolidation. Rules could be 
different when specific regimes allow for a cross border consolidation.   
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Should the country-by-country template require the reporting of withholding tax paid? 
Would a requirement for reporting withholding tax paid impose significant additional 
burdens on taxpayers? 

We understand that the template requires the reporting of “the total amount of 
withholding tax paid with respect to payments received from other entities” (page 19).  

It should be noted that the financial reporting usually does not indicate in which country 
the withholding (“WHT”) is paid; therefore specific developments would need to be realised 
to get such information and will prove very burdensome and non-significant for most 
companies. Moreover, the amount of WHT can be a misleading indicator as it is declared in 
the country of the beneficiary and not in the country where it has effectively been paid.  

However, it is true that providing WHT payments can give a better image of the tax costs 
incurred by the groups which are able to provide them. We would then suggest leaving this 
WHT reporting optional. 

 

4.5. Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group 
payments of royalties, interest and service fees impose significant additional burdens on 
taxpayers? 

Such report would trigger significant additional burdens and costs for taxpayers as the 
information is not necessarily available. Furthermore, this information is already included in 
the other parts of the TP documentation. 

 

4.6. Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that 
would need to be accommodated in such an approach? Would a requirement for reporting 
the nature of the business activities carried out in a jurisdiction impose significant 
additional burdens on taxpayers? What other measures of economic activity should be 
reported? 

It is not always easy to define clearly and accurately in a template the nature of a business: 
most activities cannot be strictly categorised in one single type of activity. This is true not 
only at the group level but also if we consider a geographic approach.  

For example, in the modern economy, as opposed to traditional business, some activities 
will probably cover more than three or four categories. Some businesses do not even fit in 
the current categorisation provided by the draft (ex: digital economy). This means that 
categories will always have to be changed or modernised or increased according to new 
business models. 

 

5. Comments are requested as to whether any more specific guideline on materiality could be 
provided and what form such materiality standards could take. 

Detailed information should mainly concern transactions with a high risk profile to concentrate 
the debate during the audit on key areas. A threshold according to the risk entailed could be 
fixed. For example, any transaction that is low risk (routine function or low-added service) could 
be reported in an aggregated way under the mention “others” with a specification of the 
country. 
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Another approach could be to provide details on only a certain amount [80%] of the total 
transactions. 
  
CbC reporting is a general risk assessment tool and not an audit instrument: no penalties should 
be imposed on the taxpayer. As a risk assessment tool, it bears the sanction in itself: when 
considered “high-risk” it will lead to an audit.  
 

Concerning SMEs, the draft states: “In order not to impose on taxpayers costs and burdens 
disproportionate to the circumstances, it is recommended to not require SMEs to produce the 
amount of documentation that might be expected from larger enterprises. However, SMEs 
should be obliged to provide information and documents about their material cross-border 
transactions with foreign associated parties upon a specific request of the tax administration in 
the course of a tax examination or for risk assessment purposes, and should be required to 
provide the country-by-country reporting template set out in Annex III.” Our comprehension is 
that despite being aware of the necessity to alleviate the burden for SMEs, the draft still requires 
the same compliance (and especially the CbCR). The only difference is about the timing (upon 
specific request or for risk assessment purposes). It does not seem to provide a real advantage 
to SMEs although necessary.  

 

6. Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues regarding 
consistent application of the most appropriate transfer pricing method? 

It is very important not to have to provide benchmarks on a yearly basis nor on a country-
specific basis. For the main standardised flows we may wonder why tax administrations do not 
publish arm’s length ranges which could serve as safe harbour for taxpayers. In many cases 
businesses would be ready to use a figure in the official range to achieve security and to ease 
their TP management. 

Once again, whereas CbC reporting can be made on a yearly basis as it is a risk assessment tool, 
a three-year review for TPD should be sufficient (except under specific circumstances). 

 

7. Comments are requested regarding the most appropriate approach to translation requirements, 
considering the need of both taxpayers and governments. 

We agree with the approach consisting in filing the master file in English and providing a 
translation in a local language only upon request and with sufficient time for the translation to 
be realised. 
 

8. Comments are requested as to measures that can be taken to safeguard the confidentiality of 
sensitive information without limiting tax administration access to relevant information. 

MEDEF is much concerned by this issue. For example, competition could be affected but also 
M&A since providing detailed organisation charts, agreements and flows could be detrimental to 
businesses since it could ease M&A operations from third parties who will better know how to 
valorise a target or targeted assets.  Due to recent press developments, special attention must 
be given to publicity and misuse of (sensible or not) information. 

Moreover, confidentiality of information should not only be limited to the outside world. It goes 
without saying that some information is not to be shared within the entities composing the 
group. For example, price ratings or margins can be different from one country to another. This 
can be due to various reasons such as market maturity or development perspectives. Although 
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perfectly justified, these differences, if disclosed internally, will most probably lead to never 
ending discussion between the entities and the head office. 

It should be noted that other sensitive information such as executive compensation and 
incentive base should also be safeguarded. 

 

9. Comments are requested regarding the most appropriate mechanism for making the master file 
and country-by-country reporting template available to relevant tax administrations. 
Possibilities include: 

9.1. The direct local filing of the information by MNE group members subject to tax in the 
jurisdiction; 

9.2. Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions; 

Please see qu. 8 

9.3. Some combination of the above. 

MEDEF regrets that the OECD does not aim at requesting OECD members to adopt a uniform set 
of TP documentation requirement. One solution would be a multilateral agreement which would 
require signing countries to amend their domestic legislation in accordance with the OECD 
proposal within a certain time frame. Otherwise, countries would continue to have their own 
specific requirements so that there would be no simplification of the TP documentation burden. 
 
Considering the confidentiality issues, including within a group, MEDEF supports the view that 
the master file and the CbCR should be filed in the parent company’s jurisdiction whose tax 
authorities would be able to share the information under the applicable treaty provisions.  
 

10. Comments are specifically requested as to whether reporting of APAs, other rulings and MAP 
cases should be required as part of the master file. 

We recommend to provide for information regarding APAs, rulings and MAP only in the local file 
and as long as it concerns the audited entity.  

It should be noted, moreover that in general, Governments make that kind of information 
confidential. 

 

Annexes 

Master file 

The master file should provide for a general overview. Therefore, information that is only country-
based should be in the local file. As we mentioned above, confidentiality is essential even within the 
group. This applies to APAs, rulings and MAP which should only be mentioned in the master file 
provided that they concern all the countries. The head office, only, should have access to all 
information (masterfile and local files).   

Considering the fact that tax authorities could fine taxpayers in case of incomplete TPD, it is key that 
the guidelines and then the legal provisions give enough flexibility to taxpayers to adapt their 
documentation to their structure, business and organisation. 

Some requests are very difficult to meet except in a very simplified manner. So simplification should 
be achieved:  
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Organisational structure  

• Chart illustrating the MNE’s legal and ownership structure and geographical location of operating 
entities.  

 

Description of MNE’s business(es)  

For each of the MNE’s major business lines:  

• General written description of the MNE’s business including:  

o Important drivers of business profit  

o Chart showing supply chain for material products and services  

We would rather give the value added chain for the global business or business line (see answer 3) 
and not by products/services.  

o Chart showing important service arrangements between members of the MNE group other than 
R&D services  

o A description of the main geographic markets for material products and services  

o A written functional analysis describing the principal contributions to value creation by individual 
entities within the group, i.e. key functions performed, important risks assumed, and important assets 
used  

o A description of important business restructuring transactions, acquisitions and divestitures 
occurring during the fiscal year.  

o The title and country of the principal office of each of the 25 most highly compensated employees 
in the business line (note: names of such individuals should not be included)  

We understand that the purpose of the master file is to allow the tax authorities to identify 
significant transfer pricing risks. In this respect, this information is irrelevant for assessing transfer 
pricing since the amount of compensation paid to an employee is not necessarily related to the 
added value created by this individual, nor the added value created to the entity he belongs to. 
Indeed, compensation depends from external factors such as the local employment market, the local 
cost of living, etc. This request seems then off topic.  

 

MNE’s intangibles  

A clear definition of intangibles and ownership should be provided. 

• A description of the MNE’s overall strategy for the development, ownership and exploitation of 
intangibles, including location of principal R&D facilities and location of R&D management.  

• A list of material intangibles or groups of intangibles of the MNE group and which entities own 
them.  

• A list of important related party agreements related to intangibles, including cost contribution 
arrangements, principal research service agreements and license agreements.  

• A description of the group’s transfer pricing policies related to R&D and intangibles.  

• A description of any material transfers of interests in intangibles among associated enterprises 
during the fiscal year concerned, including the entities, countries, and compensation involved.  
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The financial and tax positions are either public information (consolidated accounts) or information 
which are more a matter for CbC reporting (employees) or information to provide in local files (APA, 
ruling, MAP). 

MNE’s intercompany financial activities  

• A description of how the group is financed, including identification of important financing 
arrangements with unrelated lenders.  

• The identification of any members of the MNE group that provide a central financing function for 
the group, including the country under whose laws the entity is organised and place of effective 
management of such entities.  

• A description of the MNE's general transfer pricing policies related to financing arrangements 
between associated enterprises.  

 

MNE’s financial and tax positions  

• MNE’s annual consolidated financial statement for the fiscal year concerned.  

• A list and brief description of the MNE group’s applicable unilateral and bilateral/multilateral APAs 
and Advance rulings.  

• A list and brief description of other relevant tax rulings related to the allocation of income to 
particular jurisdictions.  

Other relevant tax rulings should be limited to transfer pricing rulings. Indeed, for other rulings, such 
request is based on the assumption that the head of a MNE group knows and has access to such 
rulings obtained and detained by another member of the MNE group. Such assumption is erroneous. 

• A list and brief description of transfer pricing matters pending under treaty MAP or resolved in 
MAP during the last two years.  

• Country-by-country reporting template according to Annex III.  

As mentioned above (see question 4.1) MEDEF does not support the inclusion of CbCR in the TP 
documentation. 

 

Local File  

Local entities should only have access to their own local file (i.e. what concerns them and their own 
affiliates) and not to the other local files. Besides, the list of information required could be justified 
for main complex flows but not for routine or standard flows. 

The following information should be included in the local file:  

Local entity  

• A description of the management structure of the local entity, a local organization chart and a 
description of the individuals to whom local management reports and the country(ies) in which such 
individuals maintain their principal offices.  

• An indication whether the local entity has been involved in or affected by business restructurings or 
intangibles transfers in the present or immediately past year and an explanation of those aspects of 
such transactions affecting the local entity.  

 

Controlled transactions  

For each material category of controlled transactions in which the entity is involved, provide the 
following information:  
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• Description of the controlled transactions (e.g. procurement of manufacturing services, purchase of 
goods, provision of services, loans, licenses of intangibles, etc.) and the context in which it takes place 
(e.g. business activity, financial activities of the MNE group, cost contribution arrangement).  

• Aggregate amount of intercompany charges for each category of transactions.  

• Identification of associated enterprises involved in each category of controlled transactions, and the 
relationship amongst them.  

• A detailed functional analysis of the taxpayer and relevant associated enterprises with respect to 
each documented category of controlled transactions, i.e. functions performed, assets used and/or 
contributed (including intangibles) and risks borne, including any changes compared to prior years.1  

• Identification and description of other controlled transactions of the taxpayer that can directly or 
indirectly affect the pricing of the controlled transaction being documented.  

• Indicate the most appropriate transfer pricing method with regard to the category of transaction and 
the reasons for selecting that method.  

• Indicate which associated enterprise is selected as the tested party, if applicable, and explain why.  

• Summarise the important assumptions made in applying the transfer pricing methodology.  

• If relevant, explain the reasons for performing a multi-year analysis.  

• List and description of selected comparable uncontrolled transactions (internal or external), if any, 
and information on relevant financial indicators for independent enterprises relied on in the transfer 
pricing analysis, including a description of the comparable search methodology and the source of such 
information.  

• Describe any comparability adjustments performed, and indicate whether adjustments have been 
made to the results of the tested party, the comparable uncontrolled transactions, or both.  

• Describe the reasons for concluding that relevant transactions were conducted on an arm’s length 
basis based on the application of the selected transfer pricing method.  

• A summary of financial information used in applying the transfer pricing methodology.  
 

Financial information  

• Annual local entity financial accounts for the fiscal year concerned. If audited statements exist they 
should be supplied and if they do not existing unaudited statements should be supplied.  

• Information and allocation schedules showing how the financial data used in applying the transfer 
pricing method may be tied to the annual financial statements.  

Clarification on this point would be welcomed. Asking companies to make reconciliations between 
pure financial statements and prices is not relevant. Financial results are ex post results which take 
into account the various misfortunes of the business life, with variances from one year to the other. 
On the contrary, transfer pricing are fixed ex ante on a budgetary basis, as independent parties do. 

• Summary schedules of relevant financial data for comparables used in the analysis and the sources 
from which that data was obtained. 

 

A Model Template of CbC Reporting 

This template is too detailed for a tax risk assessment tool. Data should be limited to consolidated 
figures by country and by nature of flows. No entity by entity approach, no information from balance 
sheet should be provided. 

Revenues, income tax, FTE (Full-time employee), and a total of royalties/interests entering or leaving 
the country should be sufficient to assess the risk profile of a taxpayer. 
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Dear Sir/Madam

OECD Discussion Draft on Transfer Pricing Documentation and Country-by-Country Reporting
(BEPS Action Plan 13)

Further to the discussion draft issued on 30 January 2014, we enclose a copy of the response from
the 100 Group and the CBI.

As a member of the 100 Group we provided our comments to the Group and the enclosed response
reflect the views of National Grid, in particular:

• There should be further consideration of any opportunities or flexibility within the proposals
which would allow a reduction or mitigate any additional compliance burden;

• Flexibility to allow the Country by Country reporting (CBCR) template to be completed on a
jurisdictional basis (country aggregation);

• Provision of intercompany payments (sales, interest and royalties) would be both burdensome
and in our view unnecessary for the purpose of CBCR and could be better replaced with a
check the box mechanism indicating the type of intercompany transactions;

• There should be no replication of information required between the CBCR template and the
Transfer pricing master and local files; and
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• Our preferred option that the CBCR template and the Transfer Pricing master file should be
filed with the parent company’s jurisdiction only and sharing between relevant country’s tax
administrations be under the treaty information exchange provisions.

Yours sincerely

Donald Simpson
Group Head of Tax
National Grid
Ends.

National Grid plc I Registered Office 1-3 Strand London WC2N 5EH
Registered in Lngland and Wales No. 4031152



 

 

 

28, avenue Victor Hugo  

75783 Paris Cedex 16 

Tel +33 1 45 02 30 00  

Fax +33 1 45 02 30 01 

  

  
 

DISCUSSION DRAFT ON TRANSFER PRICING DOCUMENTATION AND 
C-b-C REPORTING of 30 January 2014  
 
Comments by NERA Economic Consulting  
 
 
Intentions of Chapter V 
 
We recognize the significant challenges that both taxpayers and tax administrations 
face in implementing the arm’s length standard in different situations, the need to 
meet these challenges in the regulatory system that is developed for compliance 
purposes, as well as the need to develop a platform to facilitate bi- or multilateral 
solutions when the need thereto arises. This discussion draft for the new language 
of Chapter V (“DD”) deals with the role of documentation and reporting in this 
respect. 
 
The DD sets out (paragraph 2) by recalling that the previous language in Chapter V 
emphasized reasonableness and a desire for better cooperation between tax 
administrations and tax payers.  The DD does not embrace that desire, but simply 
concludes that today (paragraph 3) tax administrations often find “TP 
documentation to be less than fully informative and not adequate for their … 
needs”.  The question why, in spite of the ever increasing and more detailed 
prescriptions for documenting TP systems, that is the case, is not raised.  Is it 
maybe that the pressure caused by the ever more detailed prescriptions imposed 
leads to strict compliance with the prescriptions, rather than to seeking effective 
communication?  The aim of Chapter V should, in our view, be to facilitate 
effective communication that allows shared conclusions on compliance with the 
driving force behind the rules, i.e. the arm’s length principle, and as opposed to 
compliance with the details of the rules as such. 
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The DD intends (paragraph 4) to improve compliance, making it “more straight-
forward and more consistent among countries”.  We think that a very first step in 
achieving such goal of consistency would be to invite countries to enhance 
homogeneity in their respective local TP documentation regulations.  At the same 
time, the DD intends to stimulate a flow of “more focused and useful information” 
to tax administrations.  
  
The three objectives stated in paragraph 5 primarily focus on serving the needs of 
tax authorities.  When reading what the current DD further proposes in this respect, 
it appears to be aiming at providing “more”, rather than more focused and useful, 
information.   
 
We think that there is room for improving the relevance of TP documentation by 
trimming back on the accumulation of specific elements requested and 
emphasizing the leading principles.  The ultimate test of relevance of the 
documentation is that it should allow tax administrations to judge whether or not 
the TP system of the enterprise concerned, in its design and its implementation, 
meets the arm’s length principle.  The proposed two-tiered approach has 
considerable potential to achieve such improved relevance and at the same time 
improve the focus of information for each of the different parties involved. 
 
Summarizing, we recognize the importance of the OECD work on TP 
documentation for both MNEs and tax authorities. In our view, the work should 
ideally be guided by the following principles: 
 

o Enhance homogeneity of TP documentation regulations across 
countries  

o Improve relevance of TP documentation contents (does the TP system 
meet the arm’s length principle?) 
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o Focus on sharing information that is useful for communication 
between tax payer and tax administration concerned (increase 
effectiveness by optimizing the two-tiered approach). 

 
In view of this, we respectfully offer the following more specific suggestions for 
improvement of the relevance and usefulness of TP documentation. 
 
1. Focus on relationships; transactions follow that pattern 
 
In our comments to the draft Chapters I – III of January 8, 2010, we insisted on 
focusing on the relationships between parties, before proceeding to testing 
transactional conditions.  The scope of what is being asked in Chapter V should in 
the first place be information regarding the relationships that the tax payer is a 
party to, rather than focus on transactions and functions of a tested party.  These 
last elements only become relevant in the light of the relational context identified. 
 
2. Analysis of value creation in a central role 
 
OECD’s proposed contents of Master file and Local file could be improved by 
positioning the value chain at the heart of the group’s description.  As the 
discussions regarding the new Chapter VI on intangibles developed, the newly 
introduced reference to value creation inside a multinational’s operations has 
acquired prominence.  
 
The analysis of how value is being created within an MNE (i.e., in each of its 
distinctive business lines) is essential, followed by the identification of roles and 
responsibilities of individual parties as contributors to a joint value creation.  The 
Master file is the place for this.  Additional information at a further level of detail 
in the Local file only needs to follow to the extent that it is relevant in view the 
involvement of the local entities.  
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3. Master file and Local files 
 
We summarize our suggestions in this respect as follows. 
 
Master file 
 

- Relevant new concept: “value creation” 
- Per relevant business within the MNE 
- Why has industry information disappeared? 
- Proposed addition to or extension of typical industry / functional analyses:  

o “Critical Success Factors”  
o “Value Chain” of the industry and of the Group 

� Identify the value drivers, i.e., the critical steps within the value 
chain, that are responsible / influence the critical success 
factors;  

� Assess their relative contribution to the joint value creation; and 
� Recognize which entities carry what type of responsibility for 

the most significant risks 
o Intangibles will most logically be identified. 
o “Roles and Responsibilities” of individual entities within the value 

chain 
 

 
Local files 
 

- With respect to the Local file, the new wording of “value creation” could 
also be used – same as in the Master file 

- Local file should mirror the Master file to the extent of the involvement of 
the local entity or entities 
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o “Local CSFs” if any different from that of Group – any local relevant 
information with respect to the industry and/or the macro context (that 
may have an influence on the prices/margins for the specific year) 

o “Position of the local entity within the value chain” 
o “Role and Responsibility” 

- Economic Analysis:  the detailed list of information to be provided may give 
certain guidance, but most important is the general request to “describe the 
reasons for concluding that relevant transactions were conducted on an 
arm’s length basis based on the application of the selected transfer pricing 
method”.  This will necessarily be based on a documented economic 
analysis. 

 
The Master file (for each of the relevant businesses of the MNE) should be 
available to every tax administration for which it is relevant.  The Local file can 
concentrate on the specifics of the local entities, based on the role(s) attributed to 
them as defined in the Master file.  To the extent that the intangibles, identified in 
the value chain analysis, play a role in the local operations, they will feature in the 
Local file.  Important functions will be identified then.  If the local entities are not 
involved, local tax administrations should not be bothered by them. 
 
4. The Country-by-Country reporting 
 
We recommend that the Country-by-Country (“C-b-C”) reporting is positioned 
outside the transfer pricing documentation report.  Main reason is that the template 
as proposed in the DD contains quite a few judgment calls in a pure tax context, 
outside the field of TP.  We also note that the grid as proposed would have no link 
with any sort of economic analysis; and therefore we are worried that tax 
authorities would feel invited use the grid and its contents in an improper manner.  
Finally, the practical merits of the template are not convincing.  It is an illusion to 
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try to capture all different situations that exist within MNE’s operations (and to 
classify them beyond dispute), within the simplified framework of such grid.  
 
 
Paris / Chicago 
 
 
Pim Fris 
Harlow Higinbotham 
Sébastien Gonnet 
Emmanuel Llinares 
 
23 February, 2014 
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February 14, 2014    
 

Organisation for Economic Cooperation and Development 
Centre for Tax Policy and Administration 
Attn: Mr. Joseph Andrus 
Ms. Marlies de Ruiter 
2, Rue André Pascal 
75775 Paris, France 
 
 

Re:  Comments on OECD Discussion Draft on Transfer Pricing Documentation and 
Country by Country Reporting 

 
Dear Joe and Marlies:  
 
The National Foreign Trade Council (the “NFTC”) is pleased to provide written comments on 
the Discussion Draft on Transfer Pricing Documentation (“TPD”) and Country by Country 
(“CbC”) Reporting, published January 30, 2014, and referenced above. 

The NFTC, organized in 1914, is an association of some 250 U.S. business enterprises engaged 
in all aspects of international trade and investment.  Our membership covers the full spectrum 
of industrial, commercial, financial, and service activities.  Our members value the work of the 
OECD in establishing international tax and transfer pricing norms that provide certainty to 
enterprises conducting cross-border operations, and we appreciate the opportunity to comment 
on this important project. 

This letter is divided into two parts.  The first part provides general comments and observations 
regarding the main elements of the Discussion Draft.  The second part responds to the specific 
issues identified by the Discussion Draft.  Our comments are necessarily preliminary in nature 
given the very short timeline provided for input.  The proposals in the Discussion Draft 
represent a significant departure from current practice and could drastically increase the 
compliance costs to businesses, in many cases without appreciable improvement in the quality 
or relevance of information provided to tax authorities.  The NFTC urges the OECD to consider 
these and other comments from business groups as it moves forward with this project.   

 

General Comments 

TEL:  (202) 887-0278                                  FAX:  (202) 452-8160 
 

 

http://www.nftc.org/


Advancing Global Commerce for Over 90 Years 
www.nftc.org 

 

The NFTC supports the efforts of the OECD to revise Chapter V of the Transfer Pricing 
Guidelines through a consensus-driven approach that recognizes the interests of tax 
administrations in effective TPD and of the business community in proportionate compliance 
burdens.  The NFTC notes in particular the recognition by the OECD that divergences in 
approaches to TPD have led to significant administrative costs for businesses, and that changes 
in this area should take into account the compliance costs for businesses.  The two-tier 
framework proposed by the Discussion Draft provides a promising framework for more focused 
and effective TPD.  However, given the stated objectives of the proposed CbC template, the 
template is too detailed in some respects, would impose disproportionate compliance burdens 
on businesses, and should not be included in TPD.  Further, rather than propose uniform and 
objective guidelines for TPD that are focused on basic information regarding a business’s 
operations and transfer pricing policies, the Discussion Draft instead proposes rules for TPD 
that would apply in addition to TPD requirements under local law and that would require the 
reporting of information that does not seem particularly relevant to transfer pricing or that is 
poorly defined.  Each of these points is discussed in more detail below.   

CbC Template Should Be Streamlined and Kept Separate from TPD 

CbC reporting is intended to provide a high level risk assessment tool for tax authorities.  In 
light of this limited objective, CbC reporting should be limited to information that businesses 
would reasonably create and maintain in the ordinary course of business.  Further, CbC 
reporting should be kept separate from TPD as it is not intended to provide tax authorities with 
information relevant to the assessment of transfer pricing outcomes under the arm’s length 
principle. 

The NFTC is supportive of developing effective tax risk assessment tools.  Effective tools 
would allow tax authorities to better utilize limited resources and more fairly administer their 
tax systems.  Effective tools also would reduce compliance costs on businesses engaged in good 
faith efforts to comply with applicable rules. 

Risk assessment tools become counterproductive, however, when they impose significant 
additional compliance costs on all businesses without regard to risk.  To the extent that 
information required by CbC reporting is not routinely kept in the ordinary course of business, 
the requirement imposes additional burdens on business and undercuts the goal of focusing 
resources on real areas of risk.  For example, businesses in general do not track on an entity-by-
entity basis royalty, interests, or service fee payments among associated enterprises.  
Information related to payment flows among associated enterprises is more properly included in 
TPD or in response to specific inquiries.  Accordingly, we recommend that the CbC template 
not require the reporting of such items.   

Risk assessment tools should be designed in a manner that prevents misuse of information.  The 
NFTC has previously expressed concern that CbC information could be misused to justify 
transfer pricing adjustments based on a formulary apportionment approach.  See September 30, 
2013 comments to the OECD regarding the Revised Discussion Draft on Transfer Pricing 
Aspects of Intangibles and White Paper on Transfer Pricing Documentation.  We are concerned 
with the inclusion of items in the CbC template that are identified with formulary 
apportionment, such as tangible assets and payroll.  We question the utility of such information 
to a transfer pricing risk assessment, particularly given that the arm’s length principle is the 
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prevailing international norm in the transfer pricing area.  The relative magnitude of an entity’s 
operations is fairly reflected in its sales and employment.  Accordingly, we recommend that the 
CbC template not require the reporting of payroll or of balance sheet information such as 
tangible assets.    

In light of the objectives of CbC reporting as a high-level tax risk assessment tool, the CbC 
template should be seen as separate from TPD.  Including the CbC template in TPD would 
suggest that the information in the CbC template would be useful in assessing the 
appropriateness of transfer pricing outcomes under the arm’s length principle, or even in 
justifying transfer pricing adjustments under a formulary apportionment approach.  A modest 
step to prevent such misuse would be to keep the CbC template independent from TPD and 
from the Transfer Pricing Guidelines.  To the extent the Transfer Pricing Guidelines reference 
the CbC template, they should provide clearly that information in the template should be used 
to assist in a high-level tax risk assessment only and cannot be used as a substitute for a detailed 
transfer pricing analysis or as evidence that transfer prices are inappropriate.  The language in 
the second and third sentences of paragraph 21 is helpful in this regard, except that the word 
“conclusive” in the third sentence inappropriately leaves open the possibility that the 
information in CbC reporting could be considered non-conclusive evidence of inappropriate 
transfer prices.  The word “conclusive” therefore should be deleted.  

TPD Standards Should Be Uniform and Proportional 

The NFTC supports the development of TPD standards designed to provide to tax authorities 
relevant information without imposing disproportionate compliance burdens on businesses.  
The NFTC believes that the two-tiered approach, consisting of a “big-picture” master file and 
jurisdiction-specific local files, can provide a useful framework for TPD.  Indeed, such an 
approach reflects a best practice used by some very large multinational enterprises that operate 
in many jurisdictions.   

However, real progress in this area would include uniform and objective guidelines for TPD 
that are focused on basic information regarding a business’s operations and transfer pricing 
policies relevant to all jurisdictions (in the case of the master file) or to a particular jurisdiction. 
 The Discussion Draft instead proposes rules for TPD that would apply in addition to TPD 
requirements under local law.  Consideration should be given to a framework under which tax 
authorities would agree to uniform TPD guidelines that would replace local law requirements.  
Absent such a framework, we are concerned that TPD requirements will continue to proliferate. 
 In addition, the information described in Annex I (master file) and Annex II (local file) reflects 
a broad compilation of data that exceeds what is currently required by any jurisdiction.  Greater 
consideration should be given to more focused TPD.  Further, it would be useful for the OECD 
to clarify that there should be no penalties imposed on businesses that act in good faith to 
comply with standardized TPD requirements even if there is an assessment, and no penalties in 
the absence of an assessment.   

In particular, the items required by the master file should be limited to basic information 
regarding a business’s operations and transfer pricing policies relevant to all jurisdictions in 
which the business operates.  To the greatest extent possible this should be information 
normally generated or prepared in the ordinary course of business, such as consolidated 
financial statements and factual descriptions of significant business segments.  Certain items 
listed in Annex I, such as the business’s third-party debt arrangements or the title and location 
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of the 25 most highly compensated employees of each business line, seem unrelated or very 
tangentially related to transfer pricing and would reveal sensitive or confidential information.  
Other items are described subjectively and could give rise to uncertainty regarding what is 
required; examples in Annex I include “[i]mportant drivers of business profit,” “principal 
contributions to value creation,” “important business restructuring transactions,” “material 
intangibles,” etc.  These descriptions are subject to varying interpretations that could affect the 
consistency with which the requirements will be applied.  More precisely, the meanings that 
businesses and tax administrators give to these terms are context dependent.  For that reason, 
these and other similar terms should either be clarified or omitted subject to case by case 
inquiries by tax administrators. 

Specific Comments 

This part responds to the specific issues identified by the Discussion Draft.  Each issue is 
reproduced below in italics, and followed by our comments. 

Comments are requested as to whether work on BEPS Action 13 should include 
development of additional standard forms and questionnaires beyond the country-by-
country reporting template. Comments are also requested regarding the circumstances 
in which it might be appropriate for tax authorities to share their risk assessment with 
taxpayers.  

The NFTC does not believe that additional standard forms and questionnaires should be 
required.  The master file and local file would represent a considerable expansion of reporting 
requirements.  Creating additional reporting requirements through forms and questionnaires 
will only increase the burden on businesses.  The NFTC also believes that tax authorities should 
share their risk assessments with taxpayers.  Transparency in this area would permit taxpayers 
to correct misimpressions and to modify their behavior where appropriate.   

Comments are specifically requested on the appropriate scope and nature of possible 
rules relating to the production of information and documents in the possession of 
associated enterprises outside the jurisdiction requesting the information. 

The NFTC proposes that such information be requested through existing information exchange 
mechanisms pursuant to tax treaties and other tax information exchange agreements.  The 
existing procedures are well-known and effective, and there is no need to introduce new rules 
that would require significant efforts to establish and implement.  In general, the income tax 
position of an entity operating in a jurisdiction can be evaluated based on the information and 
documents created and maintained by that entity or in that jurisdiction in the ordinary course of 
business.  Information and documents held by associated enterprises outside the jurisdiction 
would be relevant only in exceptional cases. 

Comments are requested as to whether preparation of the master file should be 
undertaken on a line of business or entity wide basis. Consideration should be given to 
the level of flexibility that can be accommodated in terms of sharing different business 
line information among relevant countries. Consideration should also be given to how 
governments could ensure that the master file covers all MNE income and activities if 
line of business reporting is permitted.  
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The NFTC believes that taxpayers should be permitted flexibility in preparing a master file on a 
business segment basis or on the basis of the entire multinational group.  Business segment 
reporting may be appropriate where multinationals operate relatively separate business lines, in 
particular where business lines have operations in a different mix of jurisdictions.   

A number of difficult technical questions arise in designing the country-by-country 
template on which there were a wide variety of views expressed by countries at the 
meeting of Working Party n°6 held in November 2013. Specific comments are requested 
on the following issues, as well on any other issues commentators may identify: 

Should the country-by-country report be part of the master file or should it be a 
completely separate document? 

Given the stated objective of CbC reporting as a high-level tax risk assessment tool, the NFTC 
strongly believes that any CbC report should be independent from the master file or any other 
TPD. 

Should the country-by-country template be compiled using “bottom-up” reporting from 
local statutory accounts as in the current draft, or should it require (or permit) a “top-
down” allocation of the MNE group’s consolidated income among countries? What are 
the additional systems requirements and compliance costs, if any, that would need to be 
taken into account for either the “bottom-up” or “top-down” approach? 

The NFTC believes that businesses should be permitted the flexibility to report on either a 
“bottom-up” or a “top-down” basis so long as the approach is clearly disclosed and internally 
consistent.  In general most businesses likely will use a “bottom-up” approach using data 
already generated and maintained in the ordinary course of business, for example from local 
statutory accounts.  Mandating a “top-down” approach would significantly increase the costs of 
complying with CbC reporting.  We see no reason to preclude businesses from using a “top-
down” approach to the extent they maintain such data or are willing to incur additional 
compliance costs.   

Should the country-by-country template be prepared on an entity by entity basis as in 
the current draft or should it require separate individual country consolidations 
reporting one aggregate revenue and income number per country if the “bottom-up” 
approach is used? Those suggesting top-down reporting usually suggest reporting one 
aggregate revenue and income number per country. In responding, commenters should 
understand that it is the tentative view of WP6 that to be useful, top-down reporting 
would need to reflect revenue and earnings attributable to cross-border transactions 
between associated enterprises but eliminate revenue and transactions between group 
entities within the same country.  Would a requirement for separate individual country 
consolidations impose significant additional burdens on taxpayers? What additional 
guidance would be required regarding source and characterization of income and 
allocation of costs to permit consistent country-by-country reporting under a top-down 
model? 

Consistent with our response above, the NFTC believes that businesses should be permitted the 
flexibility to report either on an entity-by-entity basis or on a per-country basis.  In general most 
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businesses likely will use an entity-by-entity approach using data already generated and 
maintained in the ordinary course of business, for example from local statutory accounts.  We 
see no reason to preclude businesses from consolidating results on a per country basis to the 
extent they maintain such data or are willing to incur additional compliance costs.   

Should the country-by-country template require one aggregate number for corporate 
income tax paid on a cash or due basis per country? Should the country-by-country 
template require the reporting of withholding tax paid? Would a requirement for 
reporting withholding tax paid impose significant additional burdens on taxpayers? 

The CbC template generally should require the reporting of corporate income tax paid on a cash 
basis in a country by entities resident in that country.  In countries with fiscal unity or 
consolidation regimes, it may not be possible to report cash tax paid on an entity-by-entity 
basis.  Flexibility should be provided to businesses regarding the reporting of withholding 
taxes.  Businesses that track such information on an aggregate per-country basis should be 
permitted to report it to provide a more comprehensive picture of the total tax burden borne by 
the business.  However, for some businesses reporting aggregate withholding tax paid to 
particular countries would be overly burdensome.   

Should reporting of aggregate cross-border payments between associated enterprises 
be required? If so at what level of detail? Would a requirement for reporting intra-
group payments of royalties, interest and service fees impose significant additional 
burdens on taxpayers? 

Given the stated objective of CbC reporting as a high-level tax risk assessment tool, the NFTC 
believes that the CbC template should not require reporting of intra-group payments of 
royalties, interest, and service fees.  We believe that TPD can provide adequate information on 
relevant payment flows among associated enterprises.   

Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that 
would need to be accommodated in such an approach? Would a requirement for 
reporting the nature of the business activities carried out in a jurisdiction impose 
significant additional burdens on taxpayers? What other measures of economic activity 
should be reported? 

The NFTC does not object to the requirement that businesses report the basic business activities 
conducted within a country, or to the basic business activity codes listed in the CbC.  We do not 
believe additional information is necessary. 

Comments are requested as to whether any more specific guideline on materiality could 
be provided and what form such materiality standards could take. 

We do not believe that the concept of materiality is amenable to specific rules.  Although a 
materiality standard based on ratios (e.g., transaction amount relative to other financial data) 
might be useful, we recognize that different jurisdictions may take a different view on 
materiality.  That said, we believe that safe harbors and MOUs could be used to establish 
agreed materiality thresholds for low-risk transactions and transactions engaged in by relatively 
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small businesses.  These safe harbors could effectively reduce documentation-related costs and 
burdens for businesses and tax administrations. 

Comments are requested regarding reasonable measures that could be taken to simplify 
the documentation process. Is the suggestion in paragraph 34 helpful? Does it raise 
issues regarding consistent application of the most appropriate transfer pricing 
method? 

The NFTC welcomes the proposal to permit the use of consistent comparables sets for up to 
three years.  We agree that this proposal at the margin would help to simplify compliance and 
reduce costs related to TPD.  The publication by tax authorities of acceptable comparables sets 
agreed upon under MOUs and MAP procedures also would lower compliance costs in this 
context. 

Comments are requested regarding the most appropriate approach to translation 
requirements, considering the need of both taxpayers and governments. 

The NFTC in general supports the language of paragraph 35, which provides generally that the 
master file should be prepared in English, that local files may be prepared in the relevant local 
language, and that local tax authorities may request that particularly relevant aspects of the 
master file be translated.  

Comments are requested as to measures that can be taken to safeguard the 
confidentiality of sensitive information without limiting tax administration access to 
relevant information. 

Some information may be particularly sensitive and may only be of tangential relevance to a 
transfer pricing inquiry.  The NFTC proposes that tax authorities consider inspecting such 
particularly sensitive information at the taxpayer’s premises. 

Comments are requested regarding the most appropriate mechanism for making the 
master file and country-by-country reporting template available to relevant tax 
administrations. Possibilities include: 

• The direct local filing of the information by MNE group members subject to tax 
in the jurisdiction; 

• Filing of information in the parent company’s jurisdiction and sharing it under 
treaty information exchange provisions; 

• Some combination of the above. 

The NFTC proposes that CbC reporting and the master file be submitted to the tax authority in 
the multinational group’s home country and be made available to requesting countries pursuant 
to tax treaties and information exchange agreements.  The existing procedures are well-known 
and effective, and there is no need to introduce new complexity.  Further, these mechanisms 
provide the best assurance that sensitive and proprietary information is not disclosed or 
otherwise misused.  We propose, in addition, a notification requirement whereby the 
multinational enterprise is notified when a request is made.     
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Comments are specifically requested as to whether reporting of APAs, other rulings and 
MAP cases should be required as part of the master file. 

The NFTC believes that businesses should have the choice to disclose relevant APA or MAP 
proceedings to tax authorities that were not involved or directly affected by those matters. 

 

 

 

Sincerely, 

 

 

Catherine Schultz 

Vice President for Tax Policy 

National Foreign Trade Council 

cschultz@nftc.org 

202-887-0278 ext. 2023 
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21st of February 2014 
 
 

Oxfam contribution to the OECD Public Consultation on the Discussion Draft 
on Transfer Pricing Documentation and Country by Country Reporting 

 
 

Oxfam welcomes the opportunity to provide comments on the above-mentioned OECD draft 
document and recognises that a country by country reporting (CBCR) template is an important 
milestone to achieve greater transparency of the international fiscal and financial system. 
Having transnational companies reporting information on their economic activities and taxes paid on a 
country basis will have a positive effect on the development of international business and the stability 
of the financial system.  
 
Oxfam has contributed to the response from the BEPS monitoring group, a group of experts on 
various aspects of international tax, set up by a number of civil society organisations which research 
and campaign for tax justice. We would like to complement this contribution with a specific input 
on the need for CBCR information to be publicly available.  
 
Civil society organisations have campaigned for mandatory country by country reporting by MNEs for 
a number of years. In our view, ultimate goal of such reporting is to improve tax governance, 
accountability and transparency for both companies and governments in developed and developing 
countries.  
 
We believe CBCR is a basis for a multi-stakeholder cooperation between companies, 
governments, investors and civil society and citizens. CBCR will increase companies’ 
management accountability and will help investors identify political and reputational risks, including 
those resulting from having presence in tax havens or involvement in corruption.  Equally more 
transparency around companies’ financial performance would help investors understand whether an 
enterprise’s profitable activities are concentrated in only a few markets making that company 
vulnerable to economic shocks in those markets. 
 
CBCR will also be an important tool for transnational companies to restore confidence with the 
public. Over the last few years, millions of citizens have seen numerous stories of big companies not 
paying their due of taxes and now demand solutions to detect how some companies move profits 
from the place where production takes place and work is done to countries where tax rates are low 
and no real activity takes place, hence lowering tax revenues for host countries.  
 
CBCR information must be made public if we are to gain these public and commercial benefits. 
We are cognisant that certain business information should remain confidential to respect companies´ 
activities in a competitive market. However basic financial information such as those suggested in the 
OECD draft template (constituent entities, revenues, earnings before income tax, number of 
employees, assets and different taxes paid) have no reason not to be known by the society at large 
which is impacted both positively and negatively by activities of companies. The public is therefore a 
legitimate actor to receive information on companies’ activities and taxes paid.     
 
 
 
 



 

In addition to the argument that the public has a right to know, we think that country by country 
reporting information should be public because: 
 

• Transparency is not genuine transparency if it is not public. One of the main reasons for the 
OECD and the G20 to change international tax rules for transnational companies is the multiplication 
of scandals in the media of companies shifting profits to low tax jurisdictions and depriving countries 
of needed resources to finance vital public services. While CBCR reporting to tax authorities is a 
progress, negative corporate behaviours eroding tax bases will change only if companies know that 
the public and other watchdog actors like parliamentarians, academics, and the media are monitoring 
their activities and whether they pay their taxes or not.  Public CBCR will have a deterrent effect on 
multinational corporations and contribute to reduce the most aggressive profit shifting practices and 
schemes. 
 

• Tax administrations only have national competence. Big companies work on a cross-border basis 
and therefore have the whole picture of the different tax legislations that apply to them. On the 
contrary, national tax authorities may only have a partial view of companies’ structures and activities. 
Public information will ensure that they have the whole picture of their activities. . If transnational 
companies only report their activities to their national tax authorities, developing countries will have to 
rely on international tax cooperation, which is still limited and heavy for their administrations, to detect 
BEPS. International cooperation through automatic information Exchange risks not working for them 
as they’ll most likely be excluded of this system at the beginning.  It will therefore increase inequalities 
between countries and facilitate aggressive tax practices at the expense of the poorest states. Only 
public information can ensure that all countries get the whole picture of transnational companies’ 
activities and allow tracing profit shifting practices.   

 
• Public CBCR is feasible and already exists in some contexts. Some companies are already 

showing the way. Already 13 FTSE 100 companies in the UK had tax transparency outside their 
financial statement, while 2 had an externally audited tax report. It is also already possible to find 
information on sales and employment on a country-by-country basis when looking at company 
research databases such as Orbis or Lexis Nexis. What is feasible for these multinationals can be 
done by others. Moreover, several legislative initiatives have been adopted recently and comfort the 
idea of a public CBCR principle. Under the 2014 French banking reform law1, all French banks will 
publicly report on their activities, country by country (staff, revenues and taxes paid). At the EU level, 
the process of CBCR reporting for the banking sector2 and to some extent for the extractive and 
forestry sectors3 foresees information to be publicly available in a near future. Recently, the European 
Commission and the European Parliament supported the adoption of public CBCR for transnational 
companies in all sectors. The OECD has the duty to ensure that its proposed template leads to 
an ambitious transparency reform and at least does not undermine political will and existing 
legislation on public CBCR.   
 

 

                                                           
1 http://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000027754539&dateTexte&categorieLien=id 
2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:176:0001:0337:EN:PDF 
3 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:182:0019:0076:EN:PDF 













Petrofac Group Representations

Public Consultation on Transfer Pricing

Documentation and Country by Country Reporting



Petrofac Group Representations

Public Consultation on Transfer Pricing Documentation and Country by Country Reporting

In response to the paper issued on 30th January 2013 requesting comments from Business and

Industry to the proposals in respect of Transfer Pricing Documentation (TPD) and Country by Country

Reporting (CbC), Petrofac Group would like to register the following views.

Petrofac Group (Petrofac) Background

Petrofac is a FTSE 100 listed oilfield services company which operates in 29 countries across the

globe. Its primary corporate and operational offices are in the UAE, India, Malaysia and the UK,

whilst project sites are located in a number of countries where we:

 design and build new oil and gas facilities,

 manage and maintain existing facilities,

 enhance the performance of more mature or marginal facilities, and

 develop and train our customers’ staff to work more effectively and safely.

We operate onshore and offshore, and any of our service lines can be delivered on a standalone

basis or they can be integrated together, under a range of commercial models. Our workforce

numbers over 18,000 employees around the world.

Petrofac Position Summary

It is Petrofac’s understanding that the measures are intended as a risk management tool which will

enable each tax authority to determine whether the tax liability of a Multinational Enterprise (MNE)

is representative of the activity undertaken, and value created, in each participating country;

however the measures set out in the discussion draft go much further than we had anticipated, and

there is a strong possibility that the results could be open to misinterpretation without significant

additional supporting information and would fail to enhance the risk assessment process, whilst

significantly increasing administrative compliance costs to the Taxpayer.

Master File

Petrofac agrees that a high level oversight of the Groups business activity by geography would be

helpful for risk management purposes, and it is possible to produce an entity listing by country, a

description of the type of business undertaken, and an indication of the number of employees

located in key hubs (subject to materiality thresholds), and the high level financing structure.

However details in respect of supply chain, functional analysis, intercompany service arrangements,

employee remuneration (including non-cash benefits), full Transfer Pricing (TP) policy, Advance

Pricing Agreements (APA) and tax rulings, and Intangibles (dependent on definitions and inclusions)

are not collated on a country by country or geographic basis and would present a material additional

administrative burden, whilst adding little additional value in terms of tax risk analysis.

A top down country by country allocation of revenue and profit before tax might also be possible

(dependant on clear guidance being issued regarding sourcing), but we question whether the data

produced would be helpful. Creating a clear link between profit before income tax or revenue, and



tax paid/ due, is problematic, the reasons for this are set out below, and we have illustrated the

issues with one example.

CbC Reporting

Petrofac does not agree that the level of information suggested (CbC reporting and Local file) is

necessary for risk assessment purposes, and there are clear duplications with current local TP

reporting requirements. Unless the CbC replaces local TP, the measures set out will create significant

additional administrative and financial burden to the Taxpayer with minimal additional risk

assessment benefit to the relevant Tax Authorities.

TPD

Petrofac would welcome greater consistency of transfer pricing protocols, and documentation, but

would strongly prefer that transfer pricing reporting remained a country specific matter for

disclosure on audit only to the relevant jurisdictions. Where requirements for domestic and CbC

reporting differ, or different definitions apply under treaty and domestic law, duplication of

reporting and manual intervention in classifying transactions is inevitable.

Specific Issues- Top down or Entity up

Accounting and IT infrastructure

Petrofac’ s accounting system does not align completely with either the top down or entity up

approach, but rather reflects the Project nature of its business, with local compliance built primarily

on project accounts which are consolidated into local entity reports as necessary. Each project may

involve several business units, embedded in different legal entities, in several geographies. We do

segment our Group statutory accounts into divisions and subdivisions, but this does not align with

the legal entity position. At present geographic data is presented in our Group accounts on the basis

of where a project site is located, this does not always, or necessarily, represent where physical

activity takes place.

Where required we utilise local GAAP at a country level, and IFRS at a consolidated level, and

operate and report in many currencies. Whilst reconciliations between the CbC and the statutory

accounts is not a feature of the current draft, it is hard to envisage that various tax authorities will

not request such a reconciliation. Even if a full reconciliation is not a filing requirement this would

inevitably be part of an internal control system. It would be necessary to reconcile country

consolidations at a very high level to group accounts to ensure that consolidation adjustments and

foreign exchange differences did not create distortions, which would create a high compliance

burden and associated cost. Additionally, we do not think that this level of information will achieve

the aim of greater transparency. Guidance notes to Tax Authorities would have to accompany the

country data in order to explain the limitations of the numbers being disclosed under CbC.

Petrofac understands the intention of the OECD in formulating measures to ensure there is more

transparency in tax reporting, however we are concerned that the information considered in the

discussion draft will require fundamental changes to accounting systems, considerable additional

resource to analyse and reconcile data, and inevitably carry a material cost to the Group without any

material enhancement of the risk assessment process for Tax Authorities.



Tax Compliance

Petrofac complies with local tax regulation and reporting, which very often aligns more closely to

project reporting than legal entity accounting, and is specific to the nature of the contract, whether

this is be an oil and gas production sharing contract (PSC), or a long term construction project. Local

compliance is either in the domestic currency or a functional currency (typically the US$).

Petrofac is truly multinational with many business lines which work together to provide an

integrated service offering, utilising resources located in many geographies; and working across

many sectors in relevant jurisdictions. For example Petrofac has a large presence in Malaysia,

including interests in:

a) oil via a PSC, which is accounted for and taxed under the oil and gas regime, and held in a

Malaysian branch of a UK company

b) a service contract where Petrofac (as part of a consortium) develops and operates an oil

field on behalf of the licence holder which is taxed under the corporate tax regime

c) a vessel (jointly owned with local partners)

d) EPC contracts in Malaysia, which are accounted for at a local level on a percentage of

completion basis and taxed under the normal corporate tax regime.

e) Engineering consulting services provided by companies with local shareholders and

f) Training services

g) Malaysian activity is supported from a number of regional service hubs, and Malaysian

entities also support non Malaysian projects.

Producing country level data would not enhance the understanding of the tax position, as the rate of

tax and the payment profile for each of these projects is very different. Tax grouping/ loss offset is

not possible within the Petrofac Malaysian entities, making an aggregated cash tax payable number

meaningless. The Malaysian IRB already requires a full transfer pricing report for each tax return

period, and this requirement is met, but large parts of the TP requirements are produced manually,

including external sourcing of comparables.

We question whether the level of detail suggested would add any meaningful data over and above

that which is already provided on audit, or promote further understanding of the tax position of the

Group.

Guidance re CbC reporting

We have concerns that there is insufficient uniformity of interpretation and practice amongst the

participating jurisdictions to produce meaningful and consistent information, and that the level of

guidance required could not be made to accommodate every transaction type for every industry. For

example the interpretation of what constitutes a Royalty varies enormously in domestic and treaty

regulation, and from country to country. Furthermore certain industries enjoy specific concessions

and exemptions, and even separate tax regulation, which would render consolidation meaningless.

Confidentiality

The issue of confidentiality is of great concern, and entity by entity disclosure is considered likely to

raise the risk of compromising competitive positioning. Some Petrofac entities are effectively special



purpose vehicles which perform one project (quite often this is necessary as part of a consortium or

joint venture, or because of project financing constraints), disclosing entity information would

enable project margins to be determined in what is a highly competitive market.

Petrofac believes that the transparency required could be achieved by high level disclosure of

country by country activity, but that the detail suggested in the discussion draft is too onerous, and

would not deliver a meaningful result.

Consultation Questions

TPD

B.1. Should work on BEPS Action 13 include development of additional standard forms and

questionnaires beyond the country by country reporting template?

The information suggested in the consultation document is onerous, and would result in an

unacceptable level of additional work for MNE’s. There should not be any further generic

information required from the Taxpayer.

If standard TPD is mandatory for MNE’s it must satisfy all TP and BEPS information requirements for

all participating jurisdictions, including those requirements set out in domestic law. Otherwise these

measures will introduce duplication of work, additional cost and unnecessary complexity to

accounting systems.

If this objective is to be met there will be a requirement for additional definitional guidance and

conformity in interpretation. Adoptees would have to agree to abide by standard terms.

B.3.a. In what circumstances might it be appropriate for tax authorities to share their risk

assessment with taxpayers?

In every case any risk assessment, and recommended actions to reduce risk ratings should be shared

with the Taxpayer, this is current practice in the UK system and is helpful to the Taxpayer.

Guidance would be required to be set out for the Tax authorities in order to ensure that the

assessment of risk and consequent risk rating is consistently applied and understood.

TP Audit

B.3.b. What is the appropriate scope and nature of possible rules relating to the production of

information and documents in the possession of associated enterprises outside the jurisdiction

requesting the information?

The data relating to a specific country should only be available on request in the audit cycle of the

local tax returns. Other participating (OECD) countries could request the Master File data relating to

other jurisdictions through an information exchange programme, the Taxpayer should be informed

that information has been exchanged.

Master File

C.1.18. Should the Master File be compiled on a line of business basis, or an entity wide basis?



Petrofac suggest that the Master file should represent the nature of group activities, legal

framework, and operational jurisdictions. We would suggest that this file is used to indicate the

geographic location of activity and provide a high level narrative on the type of business undertaken.

As such a top down approach to geographic allocation of key indices would be appropriate.

CbC Template

C.1. 20.a. Should the CbC report be part of the Master File or a completely separate document?

Whether the CbC report should be part of the Master File or not depends entirely on the final

content requirements, and the information sharing constraints.

C.1.20.b. Should the CbC template be compiled using bottom up reporting from local statutory

accounts, or should it require/ permit a top down allocation of the MNE’s group consolidated

income among countries? What would the additional systems requirements and compliance costs

associated to both approaches be?

Tax Payers should be given the option to use either a top down or bottom up approach in the CbC

reporting template. However if a single consistent approach is to be taken then Petrofac believe that

the Master File should be compiled on a top down basis. More guidance would be required as to the

sourcing of revenue in order that a consistent approach is taken. Petrofac currently prepares its

Group account geographic split based on where major project sites are located. This is not always

representative of where the activity related to the project is undertaken.

We believe that in order to present meaningful data the country by country analysis should be based

on the activity physically carried out in jurisdiction. In the case of Petrofac the majority of local

activity will be installation services, maintenance services, training, the construction element of an

Engineering Procurement and Construction project, (which is often outsourced to local providers),

or, manning provision to the Petrofac primary contractor or Client. Engineering and Procurement

activity is more often than not undertaken in service hubs.

We do not believe that entity by entity reporting will provide any further information than the local

authority already sees, and could make available commercially sensitive data.

C.1.20.c. Should the CbC template be prepared on an entity by entity basis? Or should it require

separate individual country consolidations reporting one aggregate revenue and income number per

country?

Separate country consolidations would be easier to accommodate. Entity by entity reporting would

prove challenging where an unincorporated form is taken, or there is no statutory reporting

obligation.

C.1.20.d. Would a requirement for separate individual country consolidations reporting cross border

transactions between associated enterprises, but eliminating intra country transactions, impose

significant additional burdens on Taxpayers?

If country consolidations are agreed upon, only cross border transaction information would add any

meaningful data. Petrofac would also like to see a materiality limit agreed to reduce reporting

burdens.



C.1.20.e. What additional guidance would be necessary on source, characterization of income and

allocation of costs to permit consistent CbC reporting on a top down approach?

Anything outside standard OECD treaty definitions is likely to produce anomalies and inconsistency.

Re-characterizing transactions is likely to create material issues in respect of reporting, and allow too

much scope for arbitrary assessment. Indeed with many OECD countries expressly choosing to adapt

the standard treaty definitions it is difficult to see how a single set of guidance can be made to work

without full agreement by all participating jurisdictions.

C.1.20.f. Should CbC template require one aggregate number for corporate income tax paid on a

cash/ due basis per country?

The tax number should match the country analysis methodology, but it is likely that distortion will

result where the jurisdiction concerned does not allow grouping or offset between affiliates or

where some entities are granted tax holidays or concessions, or are subject to different tax regimes.

Regimes where advance tax payments are made based on prior quarter/ year returns would also

distort the analysis.

C.1.20.g. Should CbC template require withholding tax paid reporting? And would this impose

significant burdens on the Taxpayer?

The template should not require the reporting of withholding tax paid as the additional data does

not enhance the risk assessment process.

However if the purpose of the report is to detail the tax take of each operational jurisdiction the

withholding tax number could be a large component and excluding it could give the misleading

impression of a low tax take. However if WHT is reported in the paying jurisdiction this could distort

the recipient jurisdiction results where credits are available. More guidance would be required.

There are also jurisdictions where overpaid WHT is not refunded, or the repayment is deferred for

years, in these cases should the cost be added to the local tax take, and if so at what point should

there be recognition.

C.1.20.h. Should reporting aggregate cross border payments between associated enterprises be

required? At what level of detail?

Unless CbC reporting satisfies all TP requirements under domestic and international law this should

not be incorporated, as there will be duplication of effort.

C.1.20.i. Would a requirement to report intra Group payments of Royalties, interest and service

fees impose significant additional burdens on Taxpayers?

As above.

C.1.20.j. Should the CbC template require the nature of business activities to be reported?

Business activities should only be reported within specific predefined categories, for example Oil and

Gas, Finance, Leasing, IP.



C.1.20.k. What other measures of economic activity should be reported?

None

Compliance Issues

D.3. Are specific guidelines on materiality required, and what form should these measures

take?

Yes there must be materiality limits including small company definitions that mean no CbC reporting

is necessary. If transactions are included in the CbC report a materiality per transaction limit that is

set at a numerical minimum, and also has a % materiality in terms of gross revenue of the entity/

country must be set.

D.5.a. What reasonable measures could be taken to simplify the documentation process?

(comparables database only updated every three years?)

Comparables (which belong only in domestic TP reports and are not relevant to CbC) should only be

required to be updated every three to five years. Standard TP report for MNE’s to be used in all

jurisdictions, and requirements harmonised.

D.5.b. Are there issues with consistency with transfer pricing requirements/ methodologies?

Must be harmonised and accepted by all participating jurisdictions.

D.6. What is the most appropriate language and what should the approach to translation be?

English for the Master File, local files can be in local language.

D.8. What measures can be taken to safeguard the confidentiality of sensitive information

without limiting tax administration access to relevant information?

On request as part of a tax audit only, local data only available in operational participating

jurisdictions.

E. 45. What is the most appropriate way of making the Master File and CbC reports available to

relevant tax administrations?

The Master File should be filed with the home location of the Holding company (or listing authority

jurisdiction). If the CbC report is part of the Master File it should be made available on the same

basis. Local files should be available on request only.

E.45.ap. Should APA’s and other rulings and MAP cases be required as part of the Master File?

No. This goes to competitive positioning and could compromise commercial arrangements.













 

 

 

"Plateforme Paradis Fiscaux et Judiciaires" is a network of 18 different French civil society 

organisations mobilised against "tax havens", including trade unions, development NGOs, anti-

corruption NGOs, religious groups and environmental organisations. We jointly consider that 

financial secrecy, which lies at the very foundation of tax havens, fosters corruption, economic crime, 

tax avoidance, financial instability and massive illicit outflows from developing countries. This is 

detrimental to the rule of law, equity and the financing of public policies and economic development 

both in developed and developing countries.  

 

Country by country reporting has been one of our key recommendations for a long time. We very 

welcome the BEPS process and the proposal from the OECD to include country by country 

transparency in the discussion draft on transfer pricing documentation, even though both could 

have been treated separately. We believe that country by country reporting is a broader answer to 

BEPS practices than goes beyond transfer pricing issues. 

The French platform already submitted in the past contributions on country by country 

consultations (Discussion Paper DP/2010/1 produced by IASB and the European commission 

Internal Market’s Consultation on Financial Reporting on a Country-by-Country basis by 

Multinational Companies in December 2010). 

 

Country by country reporting should be public 

Disclosure of country by country data to the public is ruled out in the suggested template. However, 

publication of the information is key to ensure the full effectiveness of country by country reporting : 

- Since the first document was published last October it seems that not all tax administrations would 

have access to country by country data. Developing countries might be excluded for “confidentiality” 

issues.  

(See, page 5) “Consideration should be given to whether the information sharing system should be 

structured in a way that excludes delivery of information to countries where adequate provisions do 

not exist to protect the confidentiality of competitively sensitive data and how this might be 

accomplished. “ 

Membres de la Plateforme Paradis fiscaux et judiciaires : 

Les Amis de la Terre -  Anticor - Attac France - CADTM France  – CCFD-Terre 
Solidaire - CFDT - CGT - CRID  - Observatoire citoyen pour la transparence Financière 
Internationale - Oxfam France – Justice et Paix - Réseau Foi et Justice Afrique Europe 
- Secours catholique Caritas France - Sherpa - Survie - Syndicat de la magistrature – 
Solidaires Finances Publiques - Transparency International France 
(www.stopparadisfiscaux.fr) 



Given that many developing countries participating to current information exchange treaties (TIEA, 

DTA or multilateral convention) are already deemed to be meeting confidentiality standards by their 

partners, we believe that it would be an unfair pretext in order to deny them access to country by 

country data.  

If it was the case, the only way for developing countries to assess risks related to foreign controlled 

companies would be through tax cooperation in the limits of their own network of information 

exchange agreements. Yet, activation of such information exchange process on demand implies prior 

detection of specific risk. This situation may end up being a real assault course, creating a two tier 

system that reinforces inequalities at global level. Available tools of risk assessment for well-

equipped tax administrations from rich countries would be improved whereas weaker 

administrations from poor countries would be deprived of such tools.  

- Country by country reporting was also defined in order to produce deterrent effect on multinational 

companies so they would put an end to the most aggressive (even legal) profit shifting practices and 

increase their likelihood of legal compliance in the field of tax. Recent scandals have generated 

increased interest among public opinion for tax responsibility. Multinational companies are 

identifying new reputation risks associated to tax dodging strategies they performed. So far, 

journalists or civil society willing to assess corporate tax responsibility, have been limited to identify 

the number of subsidiaries located in tax havens. (E.g. The latest CCFD-Terre Solidaire report in 

association with Revue Projet
1
, showed that the 50 biggest European companies had in average 117 

subsidiaries – or controlled entities in secrecy jurisdictions). Companies justifying their strong 

presence in many low tax jurisdictions by servicing local economy shouldn’t be against country by 

country reporting.  

Country by country reporting would constitute a global overview about activities’ allocation and 

apportionment of taxable profits among all jurisdictions where the company has a business presence. 

This would allow detecting potential divorce between operational and accounting data. 

- Many stakeholders of multinational companies have interest in having access to country by country 

data. Board of directors, investors (shareholders, bondholders and banks), analyst-adviser group, 

business partners, employees, consumers, governments and institutions, civil society and the 

surrounding community should be in a position to identify if and how a specific company is present in 

low taw / secrecy / inadequately regulated jurisdictions.  

This is part of the relevant information essential to asses risk, understand the structuration of a 

business and the level of profitability of a subsidiary. The De Larosière report identified the lack of 

transparency as one of the factors which contributed to and aggravated the financial crisis and 

recommended to enhance transparency in different areas of financial markets, in particular with 

regard to financial information provided to investors. For investors and employees receiving profit 

sharing, such data on a country basis is crucial. For investors and clients willing to engage in an 

ethical approach, country by country data would complement non-financial reporting data in order 

to assess the level of commitment in corporate social responsibility of the company.   

                                                           
1
 « Aux paradis des impôts perdus. Enquête sur l’opacité fiscale des 50 premières entreprises européennes », 

rapport du CCFD-Terre Solidaire, en partenariat avec la revue projet, Juin 2013. 



All recent legislations approved in Hong Kong
2
 and in the US

3
 in 2010, in France (banking reform law

4
) 

in 2013 and in the EU for extractive industry
5
 or financial industry

6
 are providing public data. At the 

EU level, the head of states called during their council meeting of May 2013 for rapid progress : “the 

proposal amending the Directives on disclosure of non-financial and diversity information by large 

companies and groups will be examined notably with a view to ensuring country-by-country reporting 

by large companies and groups” 

These legislatives process have been conducted with private sector consultation and concluded that 

public access to the data was desirable and possible. Governments involved in this movement and 

companies already submitted to such disclosure requirement should be in favor of public access. 

These legislations should be used by the OECD as the base in order to build broader, more ambitious 

and mandatory standard of country by country transparency.  

 

If the data is publicly disclosed, there is no need to identify to which specific tax administrations 

country by country data should be transmitted. If it was not the case, as a very minimum standard, 

both global consolidated accounts and country by country accounts should be made available by 

companies to all tax administrations in all territories where the company has a business presence. 

Any associated enterprise outside the jurisdiction requesting the information would be required to 

produce the information and document and to transmit it directly or through the company located in 

the jurisdiction. (See question page 4). 

 

 

Data 

Country by country reporting should cover all entities included in the consolidation perimeter for the 

financial accounts (subsidiaries, jointly controlled entities and associates). 

Country-by-country reporting
7
 would require disclosure of the following information by each 

Multinational Corporation (MNC) in its annual financial statements: 

1. The name of each country in which it operates; a country for these purposes being defined as 

any jurisdiction in which it has a business presence; 

2. The names of all its companies trading in each country in which it operates; 

3. What its financial performance is in every country in which it operates, without exception, 

including: 

                                                           
2
 http://www.revenuewatch.org/news/hong-kong-stock-exchange-require-greater-transparency 

3
 Dodd-Frank Act on Wall Street Reform that was adopted on July 15th by the US Senate 

4
 Loi de séparation et de régulation des activités bancaires, adopted in French Senate on the 18/07/2013 

5
 See Transparency Directive (DIRECTIVE 2013/50/EU) and Accounting Directive (DIRECTIVE 2013/34/EU), 

adopted in June 2013 
6
 See Capital Requirement Directive (DIRECTIVE 2013/36/EU) entered into force in July 2013 

7
 For a detailed explanation of country-by-country reporting see 

http://www.taxresearch.org.uk/Documents/CBC2012.pdf 



3.1. Sales, both third party and with other group companies; 

3.2. Hedging transactions, both third party and intra-group; 

3.3. Purchases, split between third parties and intra-group transactions; 

3.4. Labor costs and employee numbers; 

3.5. Financing costs split between those paid to third parties and to other group members; 

3.6. Pre-tax profit; 

3.7. The tax charge included in its accounts for the country in question split as noted in more 

detail below; 

3.8. Details of the cost and net book value of its physical fixed assets located in each country 

including the cost of all investments (including those relating to exploration) made in assets 

related to extractive industries activity by location and the proceeds of sale from disposals 

of such assets by location; 

3.9. Details of gross and net assets in total for each country in which the entity operates.  

4. Tax information would need to be analyzed by country in more depth requiring disclosure of the 

following for each country in which the corporation operates: 

4.1. The tax charge for the year split between current and deferred tax;  

4.2. The actual tax payments made to the government of the country in the period; 

4.3. The liabilities (and assets, if relevant) owing for tax and equivalent charges at the beginning 

and end of each accounting period; 

4.4. Deferred taxation liabilities for the country at the start and close of each accounting period.  

5. Separate accounting, distinct from the turnover category, for all futures, derivative and forward 

contract sales with separate disclosure of purchases of similar financial instruments being 

disclosed with netting off not allowed; 

6. Cumulative disclosure on a year by year and country-by-country basis of: 

6.1. Provisions made for taxes from the time that country-by-country reporting commenced; 

6.2. Total tax payments made from the time that country-by-country reporting commenced. 

(There are additional requirements for companies operating in the extractive industries, including on 

a project by project basis). 

The format of country-by-country reporting data for disclosure should be based on the standard 

template for disclosure of the profit and loss account, balance sheet and cash flow familiar to all 

users of financial statements. Thus it should be disclosed as part of the annual audited financial 

statements of each entity required to report.  



 

Materiality thresholds 

We are not in favor of materiality thresholds.  

Nevertheless, if this was the option chosen, it would be essential to define criteria taking into 

consideration materiality issues for both companies and countries. As it has been highlighted during 

all the European discussions around transparency and accounting directives, companies and 

countries might have very different unity of measurement according to their respective sizes.  

 

Systems requirements and compliance costs 

While country-by-country reporting may add additional compliance costs, this should not be 

significant as multinational corporations are likely to have this data already, to be tax compliant. 

According to the format chosen, publishing costs might be reduced. Auditing of this information 

could pose significant additional costs. However, current situation is characterized by a real crisis of 

confidence generating uncertainty and high risks of reputation for companies.  We strongly believe 

that the common benefits presented by country-by-country reporting proposal outweigh potential 

costs of implementation.   

 

 

For more information please contact: 

Mathilde Dupré 

Coordinator of Plate-forme Paradis fiscaux et judiciaires 

+ 33 1 44 82 81 23, m.dupre@ccfd-terresolidaire.org 



 

 

 
 
 
 
 
Organisation for Economic Co‐Operation and Development 
Centre for Tax Policy and Administration 
2 Rue Andre Pascal 
750016 Paris 
FRANCE 
 
21 February 2014 
 
To Whom It May Concern: 
 
OECD Discussion Draft on Transfer Pricing Documentation and CBC Reporting 
 
Thank you for providing Praxity, AISBL1 with the opportunity to comment on the Revised Discussion Draft 
on Transfer Pricing Documentation and CBC Reporting, released 30 January 2014.  In an effort to reduce 
review efforts for OECD, we have compiled responses from several Praxity member firms; information 
about the contributors and cooperating firms is included at the end of this letter.  As the largest 
international alliance of independent accounting firms, Praxity serves many of the small and middle‐
market organizations dealing with same rules as major multinational corporations without the same 
level of resources to work toward compliance. 
 
It is important to note that we generally approve of OECD’s efforts to create a set of transfer pricing 
guidelines agreeable to all parties.  What follows are our thoughts on specific elements of the Discussion 
Draft, many of which address the need to strike a balance between the need for robust documentation 
and avoiding unnecessary reporting burden for taxpayers and maintaining efficiency.  
 
 
 
Yours faithfully,  

 
Steve Amigone 
On behalf of Praxity 
 
© Praxity ‐ Global Alliance Ltd. All rights reserved. 
BKD, LLP; Dixon Hughes Goodman, LLP; Plante & Moran PLLC; and WeiserMazars LLP are participant 
firms of Praxity ‐ the world’s largest alliance of independent accountancy firms which has a presence in 

                                                 
1 Praxity IVZW, also known as Praxity AISBL ("Praxity"), is a global alliance of independent firms. Praxity is organised as an 
international not‐for‐profit entity under Belgium law, with its registered office in Belgium. Praxity has its administrative office in 
London which is operated under Praxity ‐ Global Alliance Limited, a not‐for‐profit company registered in England and Wales, 
limited by guarantee, with its registered office in England.  Praxity does not practice the profession of public accountancy or 
provide audit, tax, consulting or other professional services of any type to third parties. The alliance does not constitute a joint 
venture, partnership or network between participating firms. The firms that participate in the alliance are independent 
separate legal entities, and Praxity does not guarantee the services or the quality of services provided by participating firms. 



more than 80 countries. The authors have made every effort to ensure commentary and factual 
information contained within this publication are accurate and current. The information/ views 
expressed are not official statements of position, and should not be considered as commercial or 
technical client advice without seeking professional guidance. This publication has been prepared only 
as a guide. No responsibility can be accepted by Praxity for loss occasioned to any person acting or 
refraining from acting as a result of any material in this publication. Any views expressed or advice given 
are those of the author/authors only and Praxity cannot be held responsible for them. 
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OECD DISCUSSION DRAFT ON TRANSFER PRICING DOCUMENTATION AND CBC REPORTING 

Release date:    30 January 2014 

Comments due:   23 February 2014 

1. OECD Request:  Comments are requested as to whether work on BEPS Action 13 should include 
development of additional standard forms and questionnaires beyond the country‐by‐country 
reporting template.  Comments are also requested regarding the circumstances in which it might 
be appropriate for tax authorities to share their risk assessment with taxpayers.  

Response: 

 We believe the master file itself, once tailored to fit the taxpayer’s specific situation, will 
provide sufficient information for an assessment of risk to be performed by local tax 
authorities.  Requiring any additional forms likely will be a compliance burden for the 
taxpayer. 

 Tax authorities should share the results of their initial risk assessments with taxpayers, as 
this would improve the efficiency of a tax examination.  It will facilitate more of an open 
dialogue between the taxpayer and the local tax authority, allowing the examination to 
focus on relevant issues.    
 

2. OECD Request:   Comments are  specifically  requested on  the appropriate  scope and nature of 
possible  rules  relating  to  the  production  of  information  and  documents  in  the  possession  of 
associated enterprises outside the jurisdiction requesting the information. 

Response: 

 The request for comments is based on ¶ 13‐15 of the OECD Discussion Draft on Transfer 
Pricing Documentation and CbC Reporting (Discussion Draft), which relate to the need for 
“tax administration [to be] able to obtain directly or through information sharing, such as 
exchange of information mechanisms, information that extends beyond the country’s 
borders.” 



 

 

 We believe sharing information beyond a country’s borders should be done only when 
necessary, with care taken by all parties involved.  The sharing of transfer pricing 
documentation should not be an exception to these concerns. 

 Most treaties include provisions regarding the exchange of information and administrative 
assistance, providing guidance on when information can be exchanged between tax 
authorities.  The provisions typically include commentary on when information can be 
exchanged, the procedures to request the information and when competent authorities 
should be involved.  Lastly, the provisions typically remind the user that the information 
should be kept secret in a manner consistent with other tax information gathered from 
domestic sources. 

 The Discussion Draft proposes a master file that “contain[s] standardised information 
relevant for all MNE [multinational enterprise] group members.”  We believe the master file 
should be kept by a central tax authority and shared with other tax authorities only when 
requested under an appropriate treaty request. 

 Currently, information is shared between tax authorities only when treaty provisions or local 
laws allow.  We believe agreements between governments, as documented in treaties, 
provide the best guidelines for sharing tax information, including master files and transfer 
pricing studies, i.e., exchanging information only when a proper request is made under the 
appropriate provision. 

 Therefore, we conclude that information found in transfer pricing studies should be shared 
only when a specific inquiry connected with a tax audit is made.  Transfers of information 
should not be made as part of a general information exchange or when controls are not 
sufficient to safeguard the information. 
 

3. OECD Request:  Comments are requested as to whether preparation of the master file should be 
undertaken on a line of business or entity‐wide basis.  Consideration should be given to the level 
of flexibility that can be accommodated in terms of sharing different business line information 
among relevant countries.  Consideration should also be given to how governments could 
ensure the master file covers all MNE income and activities if line of business reporting is 
permitted. 
 
Response: 

 We believe the MNE should have the flexibility to present either line of business (LOB) or 
entity‐wide master files.  In the Discussion Draft, the documentation requirements appear to 
be overly prescriptive, stating that the documentation should be in the format of a master 
file and a local country file.  From our experience, many MNEs are able to prepare a single 
transfer pricing documentation study that adequately covers multiple jurisdictions.  In 
certain cases, the preparation of one comprehensive study—versus  a master file with 
several local country files—actually will reduce compliance costs, minimize the time required 
to prepare adequate documentation and increase the exchange of information between the 
taxpayer and tax authority.  As such, we believe the concept of a master file accompanied 
with a local country file may be most applicable to MNEs with complex and/or differing fact 
patterns on a country‐by‐country or LOB reporting basis.  We stress the importance of 
having the flexibility to present the information in either a LOB or entity‐wide master file. 
 

 There may be times when the preparation of a master file should be undertaken on a LOB 
basis.  A LOB approach may provide more relevant information to review intercompany 
transactions for large MNEs with complex, multifaceted business lines.  However, sufficient, 
high‐level information may still need to be provided by the master file to allow the reader to 
identify all LOBs of the MNE group and the entities that make up each LOB.  A detailed 



 

 

organization chart may be sufficient to allow the reader to gain a better understanding of 
the MNE group. 
 

 Under certain circumstances, it may be possible to ascertain a clear picture of the economic 
activity of an MNE on a country‐by‐country basis when reporting on a LOB basis.  For 
example, the LOB approach may provide greater insight into the business activities taking 
place in each country.  The profitability of LOBs will likely differ, which could affect the 
amount of income tax paid to each country depending upon the location of the LOB, 
business cycle and/or the nature of the activities undertaken by the LOB.  If the reporting is 
performed on an entity‐wide basis, then some countries may be allocated negative net 
profits with no tax being paid while other countries may have positive net profits and pay 
tax.  The reason for such allocation may be more readily apparent from the information 
provided on a LOB basis. 
 

 The preparation of the master file should be flexible in that information provided only may 
be for a specific LOB or, if needed, for two or more LOBs depending on the facts and 
circumstances.  For example, if the only material transactions between a local entity and a 
foreign entity involve the transfer of products, then only pertinent information relating to 
that LOB should be provided to the local taxing authority as part of the master file.  
However, should the local entity also pay material intragroup services fees to a foreign 
entity, and that foreign entity charges these same fees to entities across several business 
lines, then the master file provided to the local taxing authority should include relevant 
information for those LOBs.  When documentation is provided to the local taxing authority, 
information of the relevant business lines as described in Section 20 of the Discussion Draft 
should be provided.  This would allow the taxpayer to focus on the more significant lines and 
determine if nonmaterial lines (as described under the Materiality heading of the Discussion 
Draft) will be documented. 
 

 Alternatively, we can see times when the preparation of a master file should be undertaken 
on an entity‐wide basis due to the administrative burden to compile such granular 
information on a country‐by‐country basis.  An MNE’s reporting systems may not be able to 
capture this information, which may require costly modifications to meet this requirement.  
In addition, compiling LOB information on a country‐by‐country basis could place a 
significant burden on company resources, thereby decreasing productivity and efficiency 
(and profitability).  This potential increase in cost may not be worth the expense if an 
effective risk analysis can be completed using a simplified entity‐wide approach.  Moreover, 
there could be cost allocation issues between various LOBs that would render the reported 
information inconsistent between taxpayers and/or unreliable for purposes of developing a 
risk assessment.  It is important to note that the template should be based on information 
that already exists, rather than creating a cottage industry of performing potentially artificial 
LOB allocations and reconciling GAAP differences. 
 
Perhaps one approach would be to allow taxpayers the flexibility to first implement country‐
by‐country reporting on an entity‐wide basis to determine if such reporting meets the 
intended purpose of allowing tax authorities the ability to perform a risk assessment.  If such 
entity‐wide reporting does not pass muster, then the tax authorities may request the 
information be prepared on a LOB basis. 

 

4. OECD Request:  A number of difficult technical questions arise in designing the country‐by‐
country template on which there were a wide variety of views expressed by countries at the 



 

 

meeting of Working Party n°6 held in November 2013.  Specific comments are requested on the 
following issues, as well as on any other issues commentators may identify: 

Response: 

 Point 4 requests comments regarding issues related to the country‐by‐country template.  
The country‐by‐country template would, as currently proposed, include “certain information 
relating to the global allocation of profits, the taxes paid and certain indicators of the 
location of economic activity (tangible assets, number of employees and total employee 
expense)… It also requires reporting of the capital and accumulated earnings as well as 
aggregate amounts of certain categories of payments and receipts between associated 
entities.”   

 Our specific responses are built on the idea that the country‐by‐country template should (1) 
provide information expected only to be a high‐level overview for a central or requesting tax 
authority, (2) provide information that is readily verifiable from financial statements or tax 
returns, and (3) be administratively efficient for the reporting companies.  A brief overview 
of each of these points is presented below: 

o High‐Level Overview – The country‐by‐country template should provide information 
to provide a high‐level overview for a central tax authority to view important and 
verifiable global tax metrics of MNEs. 

o Verifiable Information – The information requested in the country‐by‐country 
template should, whenever possible, be from sources that are readily verifiable.  
Sources of information include audited financial statements and tax returns.  
Information on a country level or measures of economic activity are not reported on 
audited financial statements or tax returns and will require support of internal 
records.   

o Administrative Efficiency – The information requested in the country‐by‐country 
report should be limited to information from current financial and tax information, 
along with information reported internally for business decisions.  Information such 
as intercompany sales or withholding taxes generally is not reported internally for 
business decisions. 

 

4.1 OECD Request:  Should the country‐by‐country report be part of the master file or should it 
be a completely separate document? 

Response: 

 The master file is noted in Discussion Draft ¶ 18 as containing “common standardised 
information for all MNE group members.  Its purpose is to elicit a reasonably complete 
picture of the global business, financial reporting, debt structure, tax situation and the 
allocation of the MNE’s income, economic activity and tax payments so as to assist tax 
administrations in evaluating the presence of significant transfer pricing risks.” 

 The country‐by‐country template should be part of the master file as it is a key component 
of the information necessary to meet the goals of the master file.   

 Further, the country‐by‐country template should be included in the master file because the 
master file has other information, e.g., organization structure and business descriptions, 
necessary to properly interpret the information on the country‐by‐country template.   
 

4.2 OECD Request:  Should the country‐by‐country template be compiled using “bottom‐up” 
reporting from local statutory accounts, as in the current draft, or should it require (or 
permit) a “top‐down” allocation of the MNE group’s consolidated income among countries?  
What are the additional systems requirements and compliance costs, if any, that would need 
to be taken into account for either the “bottom‐up” or “top‐down” approach? 



 

 

Response: 

 We believe companies should be allowed to choose either a “top‐down” or “bottom‐up” 
approach depending on which method is administratively efficient for the MNE.  Companies 
would disclose their chosen approach and the source of the information used.  A series of 
questions like those on page 1 of the U.S. Form 1120 Schedule M‐3 would require the MNE 
to disclose how its financial statements are audited and provide reconciling information for 
subsidiaries included in the financial statements but not in the BEPS report, or vice versa.   

 We believe the differentiating factor for companies between the “bottom‐up” or “top‐
down” approach is the accounting systems used by the MNEs.  Larger MNEs typically have 
global consolidated financial audits supported by consolidating software and would typically 
report using the “top‐down” approach.  SMEs that do not centrally consolidate global 
statements or use consolidating software would report using a “bottom‐up” approach using 
local financial statements from each jurisdiction. 

 As noted above, MNEs would be required to disclose the source of information used on the 
country‐by‐country template.  Information could be from a single global consolidated 
financial statement or from a combination of local country statutory audits.  The common 
link is that the most reliable source of financial information should be used and disclosed on 
the country‐by‐country template.  The quality of the information, the source and the ability 
to verify should be key elements for information found on the country‐by‐country template.  
While consistency and predictability are important aspects of the report, taxpayers must be 
allowed to customize information based on their financial reporting requirements and 
practices and their accounting systems. 
 

4.3 OECD Request:  Should the country‐by‐country template be prepared on an entity‐by‐entity 
basis, as in the current draft, or should it require separate individual country consolidations 
reporting one aggregate revenue and income number per country if the “bottom‐up” 
approach is used?  Those suggesting top‐down reporting usually suggest reporting one 
aggregate revenue and income number per country.  In responding, commenters should 
understand that it is the tentative view of WP6 that to be useful, top‐down reporting would 
need to reflect revenue and earnings attributable to cross‐border transactions between 
associated enterprises but eliminate revenue and transactions between group entities 
within the same country.  Would a requirement for separate individual country 
consolidations impose significant additional burdens on taxpayers?  What additional 
guidance would be required regarding source and characterization of income and allocation 
of costs to permit consistent country‐by‐country reporting under a top‐down model? 

Response: 

 We believe the country‐by‐country template should be prepared on a country‐by‐country 
basis rather than an entity‐by‐entity basis.  Reporting on a country‐by‐country basis would 
allow different entity structures to consistently complete the template.  This approach is 
also consistent with the high‐level overview goal discussed above, i.e., the country‐by‐
country template would provide a starting point for a central tax authority to determine key 
characteristics of a company’s global financial and tax strategy.  The goal is not to request 
documentation that is sensitive in nature or better requested by a local tax authority in a tax 
audit. 

 For most MNEs, we believe the country‐by‐country format is the most administratively 
efficient reporting method for companies to file and for the central tax authority to review.  
The form would require one line of information for each country in which the MNE operates.  
Entity‐by‐entity reporting may require multiple lines per country, assuming each entity must 
also report its operations by country. 



 

 

 As noted in the request for comments, reporting information on a country‐by‐country level 
will require nonstandard eliminations to be useful and accurate.  While this will require 
additional work, we expect sophisticated MNEs to develop procedures to identify material 
eliminations between countries.  Standard accounting software identifies eliminating entries 
between entities.  Where entities and countries do not overlap, identifying eliminating 
entries for country‐by‐country reporting could require significant extra work. 

 Requiring “separate country consolidations” would require significant extra work.  
Eliminations entries in most software systems are tracked on an entity level by identifying 
separate income, cost of sales and expense accounts for transactions with other entities.  
The separate accounts provide information for eliminating entries when the two entities are 
consolidated.  To prepare eliminations on a country‐by‐country basis, MNEs would have to 
derive that information from shipping or accounts payable files, which would require 
detailed and tedious work.  We believe MNEs should disclose how they identify eliminating 
transactions between countries and whether material differences may exist.  In many 
structures where each country has an entity, the eliminating entries can be easily identified 
using current software and procedures.  In structures where multiple cross‐jurisdictional 
entities exist, identifying eliminating entries will be more difficult. 

 As noted in the general section, the goal of a country‐by‐country template should be to 
provide a high‐level overview of an MNE’s global financial and tax strategies.  Requiring too 
much detail will complicate that overview and add administrative burdens to the taxpayer.  
Finding a template that provides a balance between an overview and administrative ease is 
important. 
 

4.4 OECD Request:  Should the country‐by‐country template require one aggregate number for 
corporate income tax paid on a cash or due basis per country?  Should the country‐by‐
country template require the reporting of withholding tax paid?  Would a requirement for 
reporting withholding tax paid impose significant additional burdens on taxpayers? 

Response: 

 The country‐by‐country template should allow for reporting of both current and deferred 
income taxes to information on a true effective tax rate as well as cash flows.  Reporting 
both current and deferred income taxes should not be an administrative burden to MNEs, as 
GAAP and IFRS require the calculation and reporting of current and deferred income taxes.  

 Disclosing both current and deferred income taxes allows the reviewer insight into the 
overall effective tax rate, i.e., total income taxes or pretax book income, and current tax 
outlays.   

 The reporting of current tax expense only provides a number of examples on how the tax 
expense can be misinterpreted.  For example, an entity with tax loss carryforward will pay 
very little or no corporate tax even when generating positive earnings. 

 We believe reporting of withholding taxes should not be separately reported on the country‐
by‐country template and is more appropriately audited by a local tax authority. 

 The reporting of withholding taxes presents a number of interpretative and administrative 
challenges.  Withholding taxes are booked as expenses by the paying MNE.  It would seem 
that the OECD would want the payor MNE to report withholding taxes paid.  However, payor 
MNEs would not be able to draw this information from its financial statements or records 
without analysing individual transactions.  We believe this is a case where too much detail 
will not make the report more effective, i.e., high‐level overview, and would add unneeded 
questions and administrative burdens. 

 Appendix I has been added to this letter to provide a more in‐depth review of how the 
current tax rate can be distorted depending on the industry of the MNE.  In this example, a 
manufacturing company and a service provider are compared. 



 

 

 
4.5 OECD Request:  Should reporting of aggregate cross‐border payments between associated 

enterprises be required?  If so, at what level of detail?  Would a requirement for reporting 
intragroup payments of royalties, interest and service fees impose significant additional 
burdens on taxpayers? 

Response: 

 We believe reporting of cross‐border payments between associated enterprises should not 
be part of the country‐by‐country template, as the additional administrative burden does 
not significantly increase the accuracy or value of the template.  Reporting of cross‐border 
payments is required by most developed countries as part of the tax return process (U.S. 
Form 5471 Schedule M).  We believe a local tax authority is better able to review the 
intercompany transactions and transfer pricing documentation and determine if the 
transactions pass the arm’s‐length standard.  Including this information on the country‐by‐
country template does not provide sufficient information for a central tax authority to make 
this determination based on the report. 

 The goal of the country‐by‐country template should be to identify—at a high level—
information related to ascertainable characteristics (book income, taxable income, sales, 
payroll, or property) in various countries, along with taxable income and tax‐paid 
information, to allow for a reasonable risk assessment.  The reporting of cross‐border 
payments does not help meet this goal, and while it is not necessarily administratively 
burdensome, it adds little to the overall analysis.   
  

4.6 OECD Request: Should the country‐by‐country template require reporting the nature of the 
business activities carried out in a jurisdiction?  Are there any features of specialist sectors 
that would need to be accommodated in such an approach?  Would a requirement for 
reporting the nature of the business activities carried out in a jurisdiction impose significant 
additional burdens on taxpayers?  What other measures of economic activity should be 
reported? 

Response: 

 We believe reporting of the nature of business should not be part of the country‐by‐country 
template for many of the same reasons discussed in Point 4.5.  The purpose of the country‐
by‐country template is to allow a high‐level tax authority an overview of a global group’s 
operations to identify potential areas to explore further.  The business activities already are 
included as part of the master file requirements.  The documentation of the business 
activities there should help in understanding the country‐by‐country template. 

 We believe the master file is the correct place for business activities.  We believe business 
activities codes in the master file should follow standard codes, such as the NAICS or SIC 
systems used by many MNEs.  Creating a new system would be burdensome and unwieldy. 
 

5. OECD Request:  Comments are requested as to whether any more specific guideline on 
materiality could be provided and what form such materiality standards could take. 

Response: 

 As indicated in Section D.3. of the OECD Discussion Draft, some countries have introduced 
simplification measures in their transfer pricing rules.  The measures include exemptions for 
small and medium‐sized enterprises (SMEs) from some or all transfer pricing documentation 
requirements or providing other safe harbors for information to be provided by SMEs.  Most 
countries do not have exemptions or documentation safe harbors for SMEs, or these 
exemptions are unclear.  As a result, SMEs feel compelled to prepare detailed transfer 



 

 

pricing documentation for arguably nonmaterial transactions, as the lack of documentation 
may leave them exposed in the event of an audit.  
 
An example of unclear guidance is the U.K.’s transfer pricing exemption for SMEs.  While it is 
readily apparent that SMEs are exempt from preparing transfer documentation, it is not 
entirely clear that medium‐sized enterprises are exempt from the rules, as Her Majesty’s 
Revenue & Customs (HMRC) can ‘direct them to comply with transfer pricing documentation 
rules.’  As such, many medium‐sized enterprises operating in the U.K. prepare 
documentation to avoid the potential consequence that under examination they will be 
perceived as not in compliance with the documentation rules.  As such, we believe any 
documentation exemptions or safe harbors should be applied consistently in all participating 
countries.  In addition, determinations of documentation safe harbors should not be left to 
individual countries as most countries would set high thresholds to protect their tax base 
from other taxing jurisdictions with more onerous transfer pricing documentation rules. 

 

 In today’s economy, many companies have been forced to become global in order to expand 
distribution channels, reap savings from lower labor costs, cater to global customers and 
take advantage of supply chain savings.  Many of these MNEs are SMEs that often face 
considerable costs from complying with complex and burdensome global tax rules and 
regulations.  The notions of relevance, materiality or the cost of preparing the 
documentation should be in relation to the value of the intercompany transaction under 
review.  It is quite possible for the OECD to provide a formula that clearly outlines the 
exemption from the requirement for SMEs to prepare transfer pricing documentation.  

 

 An alternative to a full documentation exemption for SMEs is for SMEs to prepare a 
minimum level of documentation in order to comply with transfer pricing documentation 
requirements.  Many SMEs already prepare such limited documentation, generally in the 
form of an economic analysis, i.e., a comparables analysis or benchmarking analysis.  The 
comparables analysis typically forms an integral part of the transfer pricing study and would 
serve to prove that the SME complied with the arm’s‐length standard.  However, the criteria 
to meet the SME minimum level of documentation requirements would need to be clearly 
delineated in the revised OECD guidelines. 
 

 Materiality thresholds are important to both small and large MNEs alike.  In order to 
implement these rules, a fair and equitable approach should be developed to not place 
undue resource constraints on the taxpayer.  Most tax administrations are using materiality 
level independently, regardless of whether that fact is expressly worded in local legislation.  
Tax inspectors typically do not wish to deal with small transactions or ordinary transactions, 
e.g., back‐office services or transactions that are low‐risk or extremely routine in nature.  
Therefore, in addition to document safe harbors, the OECD might consider the use of safe 
harbors for certain low‐risk or commonplace transactions, such as interest rates or back‐
office services. 
 

6. OECD Request:  Comments are requested regarding reasonable measures that could be taken to 
simplify the documentation process.  Is the suggestion in ¶ 34 helpful?  Does it raise issues 
regarding consistent application of the most appropriate transfer pricing method? 

Response: 

 Efforts to simplify taxpayers’ compliance with the documentation process are welcomed by 
MNEs and tax practitioners alike.  The suggestion in § 34 has merit and should be integrated 
into Chapter V.  The OECD Guidelines allow taxpayers to use multiple years of data (explicitly 



 

 

three years) to form the arm’s‐length range and serve as the basis of the tested party’s 
results.  Allowing taxpayers to rerun the comparables search every three years while 
annually updating the financial results in the interim years is both pragmatic and reasonable 
assuming things remain relatively the same, i.e., fact pattern, entities involved, material 
flows, intangible ownership, etc.  The caveat would of course be the need to update if there 
were any significant change in circumstances.  Rerunning the search every three years is a 
reasonable amount of time that will enable taxpayers to identify new comparable 
companies that have come into existence during the three‐year period. 
 

 While we are supportive of the OECD’s efforts to reduce taxpayers’ compliance burden 
through this measure, the OECD should consider providing guidance to taxpayers on when it 
is necessary to rerun the entire comparable set if a “refresh” yields a statistically invalid 
number of data points in one of the interim years.  For example, in the initial year, a 
taxpayer undertakes a comparables search that yields six comparable companies.  In the 
following year, the taxpayer attempts to update the six comparable companies, but three of 
the companies are no longer available on the comparables databases.  This dearth of 
comparables would necessitate a new comparables search to augment or even replace the 
prior set of comparable companies. 
 

8.  OECD Request:  Comments are requested as to measures that can be taken to safeguard the 
confidentiality of sensitive information without limiting tax administration access to relevant 
information. 

Response: 

 The request for comments is connected with the statements found in Discussion Draft ¶ 41.  
In this paragraph, the Discussion Draft notes that “tax administrations should ensure that 
there is no public disclosure of trade secrets, scientific secrets, or other confidential 
information.” 

 As noted in our response to OECD Request #2, we believe the current system of bilateral 
treaties and safeguards found in the Exchange of Information paragraphs provides an 
adequate balance of access to information by tax authorities and safeguards for that 
information. 

 If a set of guidelines that supersedes treaty guidance is desired, we believe those guidelines 
should follow common best practices found in treaties.  Those practices include: 

o A procedure for a requesting tax authority to follow to gain access to information.  
The procedure should restrict requests to those connected with a tax audit, rather 
than for “fishing expeditions.” 

o Statements requiring information to be held secret in line with local law or a higher 
standard stated in the OECD protocol. 

 We believe the process that the Extractive Industries Transparency Initiative (EITI) has 
followed should be illustrative of how “BEPS participating countries” could adopt “BEPS 
principles.”  In effect, their experience in getting businesses and governments from 35 
countries to sign on to their EITI Standard would be useful in the BEPS process.  Using the 
EITI Standard as a model, governments would agree to a common code of conduct regarding 
the exchange of information.  While exchange requests would continue to be made between 
two tax authorities, the OECD could oversee requests made under the “BEPS Agreement” by 
overseeing the exchange request process.  To maintain transparency, the OECD could report 
on the number of requests made (and perhaps denied) and the tax authorities making the 
requests.  While this centralized approach requires detailed consideration, the practical 
experience of the EITI Board provides a framework on how businesses and governments can 
cooperate to reach a common goal. 



 

 

 

9. OECD Request:  Comments are requested regarding the most appropriate mechanism for 
making the master file and country‐by‐country reporting template available to relevant tax 
administrations.  Possibilities include: 

9.1  The direct local filing of the information by MNE group members subject to tax in the 
jurisdiction; 

9.2 Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions; 

9.3 Some combination of the above. 
 

Response: 
 

 It should not be compulsory to submit the master file and the country‐by‐country reporting 
template to any tax authority other than the country of domicile as part of an MNE’s 
statutory reporting.  Instead, it only should be provided when both documents are explicitly 
requested during a tax examination through the tax treaty process.  While there may be an 
advantage to having a copy of the master file in each jurisdiction where the MNE files a tax 
return, we believe the inclusion of third‐country information irrelevant to the local 
jurisdiction could result in a misunderstanding of the operations in each local country.  As 
such, we believe the OECD should consider a requirement of the MNEs that the country‐by‐
country reporting template should only be located at the MNE’s country of domicile.  Local 
tax authorities should refrain from requesting the country‐by‐country template in situations 
where it is not necessary, as the tax authorities could be tempted to apply a formulary 
apportionment when conducting the audit rather than gaining a thorough understanding of 
the facts through the risk assessment. 

 Under the approach adopted by the Council of the European Union, the master file is made 
available to tax authorities as part of the enterprise’s own transfer pricing documentation.  
Many European enterprises are, therefore, already familiar with the concept of one set of 
documentation containing common standardised information relevant for all EU group 
members forming part of their own transfer pricing documentation.  In our experience, 
when looking at the objectives identified by the OECD for transfer pricing documentation, 
the EU approach has provided a balance between confidentiality and compliance cost 
considerations for taxpayers. 

 We believe a master file comprising the first four categories in ¶ 19 of the Discussion Draft 
(as discussed above and is comparable to the current EU approach) could be reasonably 
provided to the local tax authorities as part of a transfer pricing tax audit.  Much is already 
required of enterprises in the filing of their returns, and dealing with the extensive 
requirements outlined in the master file, which may never be required or reviewed by tax 
authorities, is unnecessarily burdensome. 

 Due to matters of confidentiality—and numerous issues described above—we believe an 
MNE’s master file should not be part of a direct filing in local jurisdictions.  The most 
appropriate mechanism for obtaining the information would be through treaty information 
exchange provisions.  In this context, the local enterprise requirement should be limited to a 
statement as to which enterprise at the MNE holds the country‐by‐country reporting 
information. 

 We believe it is important to require the taxpayer to prepare and submit only one version of 
the country‐by‐country documentation.  This should allow for consistency with local country 
documentation requirements and mitigate local penalties.  The timing of preparing this 
documentation should be determined, at a minimum, no sooner than one‐year after the 
close of the accounting period.  This will allow the taxpayer sufficient time to meet the 



 

 

compliance requirements.  Additionally, this will prevent certain countries from requesting 
information “early.”  For example, certain countries may have accelerated tax filings dates 
(such as six months in Canada versus the extended returns of nine months in the U.S.). 

 Two‐tier approach:  master file and country files 
o EU transfer pricing documentation legislation does not provide sufficient detail with 

respect to the documentation.  The consequence is that the master file could be 
very general and a big picture of the entity‐wide business, while the country file is 
based on the given particular transaction.  The OECD transfer pricing guidelines 
emphasize the transaction‐based approach.  This means that these two studies are 
normally two separate documents in practice.  From our experience, most tax 
administrations prefer information that might be obtained in the detailed country 
file, as it provides the details relating to the local transaction.  As such, we believe 
the importance of the master file is somewhat diminished.  Moreover, given the 
differing levels of information needed, we are not sure whether this would be 
viewed as a “bottom‐up” or “top‐down” approach. 

 

 If the two‐tier approach becomes mandatory for MNEs in a particular country, a number of 

questions may arise: 

o Differences among countries in relation to transfer pricing documentation legislation 

could provide  varying  incentives  to obtain proper  transfer pricing documentation.  

For example,  if  there  is no penalty  for  the  lack of  the proper documentation  in a 

particular country, then  it  is possible an MNE operating  in that country may forego 

the preparation of a proper study.   This could create compliance  issues  in the  long 

run.  For example, if a group member’s subsidiary operates in a country with strong 

transfer pricing legislation and the MNE headquarters resides in a country with weak 

transfer  pricing  legislation,  then  the MNE  headquarters may  not  be  interested  in 

providing the required information for the subsidiary to prepare a complete master 

file.  In such cases, the subsidiary will not have access to all the information required 

to prepare the master file, which may create local compliance issues. 

o However, we see that the master file is essential to have a big picture on the profit 
allocation within the group.  This should be effective to get a complete picture of the 
operations of the parent and its subsidiaries and provide a complete picture to local 
governmental authorities. 

o In our view, the preparation of the two‐tier documentation could be useful for risk 
assessment purposes but must be balanced against the  increased compliance costs 
for the taxpayers. 

o The group members preparing the country files may have limited information to set 
up the master file on their own without assistance from headquarters.  As such, the 
files would be better maintained at the parent level and requested through the 
treaty process. 

o We cannot stress enough the fact that much of this information may be confidential 
in the eyes of the MNEs.  As such, the exchange between two administrations could 
become a sensitive issue.  The income drivers at an MNE can relate to intellectual 
property, inventions, new scientific discoveries or know‐how and, therefore, can be 
reflected in the master file.  The entities must be permitted to provide the home 
country administration with a redacted version that would allow sensitive 
information to be shared in a manner that guarantees confidentiality. 
 



 

 

10. OECD Request:  Comments are specifically requested as to whether reporting of APAs, other 
rulings and MAP cases should be required as part of the master file. 

Response: 

 Many MNEs enter into advance pricing agreements (APAs) and other rulings in an attempt to 
secure confidentiality surrounding their business operations or intangible property.  As such, 
APAs and other private rulings facilitate the safeguarding of such proprietary information.  If 
the existence of an MNE’s APA or ruling was made known to other tax authorities not 
impacted by the MNE’s APA or ruling, then the tax authorities in those countries may be 
tempted to request information pertaining to the APA and ruling over which it has no 
jurisdiction.  This will merely complicate issues and will not facilitate the intended goal of 
having a reliable risk assessment of the MNE’s operations. 
 

 Moreover, requiring the reporting of APAs, mutual agreement procedures (MAPs) or other 
rulings to be a part of the master file may be overly detailed and will likely run the risk of 
impeding a certain amount of needed flexibility.  Consideration should be given to cases in 
which the scope of information taxpayers can include in the master file is limited to the 
information permitted or required to be disclosed for financial reporting purposes under the 
relevant local laws and regulations.  APA, MAP and/or rulings are exclusive agreements 
between/with specific tax authorities and, as such, the taxpayer is often required to 
maintain confidentiality.  Therefore, such information should not be contained in the master 
file but may be contained in the relevant local file(s). 

 

 



 

 

APPENDIX I – Question 4.4 

Discussion Draft on Transfer Pricing Documentation and Country‐by‐Country Reporting of January 30, 

2014, (the Draft) requires reporting of revenues, earnings before income tax and income taxes paid 

(withheld), among other items. 

The Draft proposes to report amounts of revenues and earnings before income tax taken directly from 

statutory financial statements or internal managerial accounts in absence of statutory financial 

statements.  The Draft suggests the use of accounting (book) revenue and income numbers while 

suggesting income tax be reported on a cash basis.  As discussed further herein, the currently requested 

approach may lead to 1) inaccurate and/or incomplete assessment of tax situation of an MNE, and 2) 

unfair treatment of taxpayers with respect to different types of business activities with different tax 

characteristics, e.g., manufacturing versus services. 

We emphasize that worldwide accounting standards all reject the suggested approach because of the 

matching concept, where tax expense is computed in a manner consistent with book income reported 

(see extract from FAS 109 (Appendix I), where the approach of current tax being used as tax expense 

was rejected by the Board).  Consistency in the principles for reporting pretax income and income taxes 

has been followed under U.S. Generally Accepted Accounting Principles through APB 11, FAS 109 and 

now ASC 740 and IFRS under International Accounting Standard 12. 

Under every country’s tax system, book and tax values/numbers frequently do not coincide.  This is 

primarily caused by different treatment of income and expense items from accounting and tax 

perspectives.  One example is accelerated depreciation of assets that is often allowed for tax (but not 

used in book) purposes results in high current tax deductions but creates a deferred tax liability for 

future.  Other examples include reserves for inventory or other accruals deductible for book purposes 

but not allowed as expenses for taxes until paid. 

As an illustration of possible discrepancies between book and tax accounting values, we can look at a 

simplified comparison of two companies with identical revenues. In the below example, one company is 

a manufacturing business and the other is a service provider. 

  Manufacturing Company Service Company 

  Book Value Tax Value Book Value Tax Value 

Pretax Income  1,000  1,000 1,000 1,000 

Accelerated 

Depreciation 

‐  (1,000) ‐ ‐

Accrued Expenses  ‐  400 ‐ 400 

Adjusted Income  1,000  400 1,000 1,400 

Taxes Paid (at 40%)  400  160 400 560 



 

 

Effective Tax Rate (ETR)  40%  16% 40% 56% 

 

Manufacturing Company:  Pretax income of $1,000 is reduced by $1,000 from accelerated 

depreciation deductions the company is allowed to use for tax (greater than the amount for 

book) purposes.  Pretax income is increased by 400 for accrued expenses not deductible until 

paid for tax purposes.  The adjustments made for the tax filing result in $160 taxes paid and a 

low tax ETR of 16% if cash tax payments are used for this purpose.  Note that the company 

must record a deferred tax liability of $240 representing taxes that will have to be paid in future.  

The company will have a book effective tax rate of 40% under all common worldwide accounting 

rules. 

Service Company:  Pretax income of $1,000 is increased by $400 for accrued expenses not 

deductible until paid for tax purposes.  The unfavourable adjustments made for the tax filing 

resulted in $560 taxes paid and a high tax ETR of 56% if cash tax payments are used for this 

purpose.  Note that the company will record a deferred tax asset of $160 representing taxes 

that will be saved in future when the accrued expenses are paid.  The company will have a book 

effective tax rate of 40% under all common worldwide accounting rules. 

In the examples above, both companies have the same pretax income of $1,000 and book ETR of 40%.  

The taxes paid are very different resulting in tax ETR discrepancies:  16% versus 56% for Manufacturing 

Company and Service Company, respectively.  However, the tax ETR difference is temporary as both 

companies—in the long term—are expected to pay the same amount of taxes on the current year’s 

pretax income. 

Thus, to accurately evaluate a company’s tax situation, the differences between book and tax 

treatments must be considered.  The information suggested to be provided for country‐by‐country 

reporting in the Draft is, therefore, not sufficient.  Taxes paid amounts taken in isolation will not allow 

tax authorities to establish an accurate, full overview of the tax burden on business by ignoring deferred 

tax positions commonly reported by virtually all MNEs on their financial statements. 

Such result may create an unfair treatment of taxpayers when effective tax rates and related tax risks 

are analysed by tax administrations.  Tax exposure of an MNE may appear limited, where in reality 

certain taxes are only temporarily deferred.  In addition, the suggested choice of items for reporting 

limits opportunities for a full “cross‐border” comparison of taxation of an MNE’s entities where 

jurisdictions use various rules to figure out income taxes to be paid. 

We believe it would not lead to significant additional reporting if the country‐by‐country reporting 

template requested current taxes, deferred taxes and total (GAAP or IFRS) taxes paid.  This would 

provide information desired by the Board, i.e., cash taxes paid, while providing an easy means to 

reconcile “true” tax expense to book income. 



 

 

 
February 21, 2014 
 
OECD Committee on Fiscal Affairs 
Working Party No. 6 
 
Sent via email to TransferPricing@oecd.org 
 
Comments on Discussion Draft on Transfer Pricing Documentation and CbC Reporting 
 
 Premier Quantitative Consulting, Inc. (“PQC, Inc.”) submits these comments in response 
to the OECD’s request for Public Comments regarding the 30 January 2014 Discussion Draft on 
Transfer Pricing Documentation and CbC Reporting.  As an applied economics and finance 
consulting firm working in the areas of transfer pricing, valuation and public policy, we welcome 
the opportunity to provide these comments. 
 
General Comment 
 
 We agree with the conceptual basis for the two-tiered documentation framework, with a 
master file and a local file.  However, we recommend that the OECD continue to work with local 
taxing authorities to help raise awareness of these “standardized” documentation requirements.  
In a global business economy filled with myriad regulatory compliance issues, acceptance of the 
proposed documentation requirements by both MNEs and taxing authorities is critical to 
effectively addressing and resolving potential transfer pricing disputes.  While complicating 
issues may arise, we applaud the OECD’s underlying intent and objectives behind the 
documentation project.  We are particularly interested in whether the OECD anticipates any 
continuing effort as part of the BEPS Action Plan #13 to promote education among local taxing 
authorities on the effective use of transfer pricing documentation to fulfill the transfer pricing 
documentation objectives in Paragraph 5.  We recognize this may be outside the scope of the 
current BEPS Action Plan and analysis of documentation requirements, but we raise potential 
non-adherence by taxing authorities and/or MNEs as a potential impediment to simplifying 
transfer price compliance and dispute resolution.1 
 
Specific Comments 
 
 With respect to the comment box below Paragraph 9, transparency and information 
sharing should be a worthy objective for both MNEs and taxing authorities.  As a result, we 
recommend that taxing authorities be willing to share results of risk assessments if the provision 
of such assessments serves to resolve areas of transfer pricing dispute and increases mutual 
understanding of potential issues.  Unfortunately, litigation in certain instances appears 
                                            
1 We understand that the OECD has considered this issue, given the 30 July 2013 White Paper discussion of prior 
uses of a tiered structure (e.g., EUTPD).  We commend the OECD for continuing to assess adoption and adherence 
issues in facilitating a simplification of transfer pricing risk assessment and compliance. 
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inevitable given the significant tax adjustments often in play, so the goal of trying to implement 
sharing of taxing authorities’ risk assessments may face significant hurdles in the current 
environment. 
 
 Flexibility remains a key issue with respect to the provisions regarding common 
standardized information per Paragraph 18.  The decision to provide master file information on 
an entity wide basis or line of business basis should comport with the functional characteristics 
of the MNE and the key transfer pricing issues.  Many MNEs operate distinct business lines that 
have varying levels of autonomy from corporate leadership.  Determination of whether entity 
wide or line of business reporting is appropriate depends on the specific operational 
characteristics of the MNE.  At first blush, analysis of operations from public documents (e.g., 
SEC 10-K filings in the U.S. for public companies) could assist in selecting the appropriate 
reporting choice if the MNE distinguishes between lines of business and/or multiple lines of 
business are relevant to the overall operating results.   
 
 The key technical questions posed following Paragraph 20 summarize the significant 
challenge in balancing taxing authorities need for information while trying to control compliance 
costs for MNEs.  MNEs should have flexibility in implementing the appropriate system of 
reporting for the country template that responds to issues concerning the materiality of 
transactions.  In our experience, we find the “bottom-up” approach to be more useful in tracking 
intercompany transaction flows, although we recognize the potential compliance burden on 
MNEs in generating this information.  Nevertheless, MNEs should be in a position to provide the 
level of detail sufficient to satisfy a transfer pricing risk assessment. 
 
 We share the OECD’s concerns regarding the specificity of “materiality” per Paragraph 
29.  Unfortunately, MNEs and taxing authorities often have disparate views of materiality, where 
an MNE might view one type of transaction as having a greater influence on business operations 
(e.g., functions performed, risks assumed, assets employed) while taxing authorities often define 
materiality based on the perceived size of potential adjustment.  As a result, materiality standards 
continually evolve, with the hope that the information provided in the master file will help refine 
materiality, or at the very least, highlight the areas of potential disagreement concerning whether 
a particular transaction or set of transactions is material. 
 
 With respect to Annex I (Master file), we have the following specific comments: 
 

• We agree with the delineation of organizational structure based on both legal and 
operating entities.  We suggest that a chart showing operating relationships and 
describing the functional organization also be included.   
 

• The OECD should clarify the definition of “most highly compensated” with respect to the 
last sub-bullet in the “General written description of the MNE’s business.” 

 
• To the extent possible, additional guidance and/or examples should be included to help 

establish “materiality” with respect to intangibles.  Nevertheless, we recognize that a 
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frequent point of contention is that strict “materiality” thresholds are often difficult to 
quantify. 
 

• Disclosure and discussion of APAs, other rulings and MAP cases should be required as 
part of the documentation.  While the Annex does not explicitly request copies of the 
APAs, we believe that MNEs should have these available for review by taxing 
authorities, if requested as part of the risk assessment and/or thorough audit. 

 
With respect to Annex II, we have the following comments: 

 
• We recommend that MNEs also provide a list of CUTs considered, but rejected, 

including the reason for rejection.  This information should be readily available as part of 
the search process and will increase transparency in allowing taxing authorities to assess 
the reasonableness of selected CUTs. 
 

• The OECD should clarify what constitutes a “summary of financial information used in 
applying the transfer pricing methodology.”  The OECD should ensure that taxing 
authorities have sufficient financial information to duplicate or replicate the MNE’s 
transfer pricing methodology and results for the specific controlled transaction. 
 

We appreciate the opportunity to provide these comments and would be pleased to 
answer any questions you may have regarding our input.  We commend the OECD for 
undertaking this difficult task and look forward to continued progress in developing standard 
documentation requirements. 
 
Sincerely, 
Premier Quantitative Consulting, Inc. 
 

 
Lee O. Upton, III 
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Dear Sirs and Madams, 
 
Comments on the Discussion Draft on Transfer Pricing Documentation and CbC Reporting 
 
Thank you for the opportunity to provide comments on the Discussion Draft on Transfer Pricing 
Documentation and CbC Reporting (the “Discussion Draft”) dated January 30, 2014.  As a general matter, 
PwC supports the OECD’s work on simplification of transfer pricing documentation and the goal of 
increased transparency.  We recognize the legitimate desire of tax authorities in jurisdictions around the 
world to have access to relevant tax reporting information.  Further, we support the simplification of 
reporting and recognize that the use of tailored standard forms and questionnaires across jurisdictions 
enables information to be gathered more efficiently. 
 
However, as currently drafted, PwC does not consider that the approach proposed in the Discussion Draft 
achieves the stated goal of balancing “the usefulness of the data to tax administrators for risk assessment 
and other purposes with any increased compliance burdens placed on taxpayers.1”  Nor do we consider 
that the OECD’s stated goal of increased transparency of information relevant to transfer pricing risk 
assessment is delivered by these proposals.  Further, we are concerned with the speed with which these 
proposals are being developed.  We commend the OECD’s efforts to engage business input, but we are 
concerned that the timing of this proposal will not permit sufficient opportunity for input from, and 
consultation with, the business community to ensure that the guidance ultimately adopted can be 
successfully implemented in practice.  The OECD has, itself, acknowledged that the compressed time 
frame has allowed for limited consideration of the issues to date.  Perhaps, then, given the significant 
impact this guidance will have on all parties, the OECD could consider issuing another draft and holding 
another consultation or comment period. 
   
Aside from the speed with which the project is progressing, we have two additional specific concerns in 
relation to the proposals.  First, we are concerned that the proposed two-tiered approach to transfer 
pricing documentation will result in a significant implementation and compliance burden on taxpayers 
which is out of proportion to any benefits that may be secured from the process.  Second, we have 
concerns relating to the treatment of what may often be proprietary and sensitive information.  For the 
above reasons, PwC requests the OECD to seek: 
  

                                                             
1 Paragraph 4, Discussion Draft 
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 a better cost/benefit balance with respect to the information to be gathered by taxpayers under 
these proposals; 
 

 a more stringent confidentiality regime - i.e., requiring the master file and CbC template to be 
submitted to the parent company’s home tax authority and distributed only through relevant 
provision and upon request (together with real sanctions for countries that violate confidentiality 
provisions); 

 

 uniformity, globally, in the implementation of the master file and CbC template, with this goal of 
uniformity being applied also to the contents of the local file of transfer pricing documentation;  

 

 a single commencement date for all countries adopting the requirements;  
 

 flexibility regarding the derivation and form of the data to be collected;  
 

 the application of materiality thresholds for small or low risk entities or transactions; and  
 

 improved dispute resolution mechanisms to address transfer pricing controversy, including 
improved arbitration provisions, potentially also including “baseball-style” arbitration. 

 
Cost/benefit balance 
 

1. With respect to the comment above on cost/benefit analysis, there are a number of ways a better 
balance might be achieved.  First, we recommend revisiting the purpose of the master file and CbC 
template.  As risk assessment documents, the level of information requested should be 
commensurate with the risk assessment goal.  In our view, the current proposal goes materially 
beyond what is required and relevant in that context.  Feedback from taxpayers indicates that the 
current proposals would result in not only a significant compliance burden, but also a 
considerable investment in systems and resources in order to compile the information accurately 
and appropriately. 

 
2. The information requested on the CbC template could be reduced to country and/or constituent 

entity, business code, revenues, earnings before income taxes, and income taxes paid.  Tangible 
assets would preferably be reported in the local file only, as they are currently under accepted 
transfer pricing documentation practices, given that they are a necessary part of the functional 
analysis required under the arm’s length standard.  In our view, it is not clear what useful purpose 
is served by the additional required reporting of these items in the CbC template.  Intercompany 
flows regarding royalties, interest, and service fees should in our view also be removed from the 
CbC template.  Any individual country should be aware of the amount of the tax deduction being 
claimed in its jurisdiction for these types of expenses because it will be reported on the tax return 
itself.  We recognize that data on the number of employees may be seen as useful information for 
risk assessment purposes and that employee expense will be generally indicative of value.  
However, detailed guidance regarding the definition of “employee” and the calculation of 
employee expense will be necessary before these items can meaningfully be reported on by 
taxpayers. 
 

3. We are concerned that the scope of the information sought in the master file is not aligned with its 
stated purpose of facilitating a high-level transfer pricing risk assessment.  We recommend leaving 
the second category of information required, that regarding business descriptions, to the local file.  
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Further, we suggest that any financing arrangements with third parties or agreements with tax 
authorities should not be included in the master file.  These would seem to be documents that 
could be requested on audit to the extent necessary. 

 
4. Further, in the spirit of fostering compliance and simplification, we recommend the OECD 

consider including an option of exemption from CbC reporting if a local entity proactively obtains 
and holds an effective unilateral ruling or Advance Pricing Agreement (“APA”) with its respective 
tax jurisdiction.  Such an agreement or ruling should indicate a high level of cooperation and good 
governance on the part of the tax payer and provide for increased information sharing between the 
local entity and corresponding tax authority. We believe that not requiring such entities to 
complete the CbC template would help alleviate compliance burdens and promote simplicity. 

Confidentiality  
 

5. Confidentiality is of course a paramount concern for taxpayers.  We recommend that strict 
confidentiality requirements be observed by tax authorities regarding both the master file and CbC 
template.  PwC believes the information should be filed only with the parent company’s home tax 
authority and shared on request under treaty information exchange provisions or, in the absence 
of an applicable treaty, under strong confidentiality provisions.  There may be circumstances in 
which certain country tax authorities are unable to obtain information from the parent’s home 
country tax authority due to lack of an income tax treaty and applicable restrictions under the 
home country’s domestic law.  Weighing concerns regarding confidentiality of the data of the 
master file and CbC template, the taxpayer/local affiliate in such other country may provide 
information including the local file and other reasonably relevant information as requested under 
local law provisions. 

Uniformity  
 

6. Regarding consistency, we are concerned that unless states adopt in a uniform manner the 
documentation proposal as ultimately approved by the OECD, there will be an ever increasing 
burden on taxpayers to comply with the peculiarities of each tax authority’s approach to, and 
interpretation of, the proposal.  Accordingly, we would urge the OECD to convey to participant 
states a clear message as to the importance of a uniform approach to applying these requirements 
in practice.  Additionally, we consider that a single given date for implementation will give 
taxpayers time to prepare systems to comply with the new requirements on a global basis. 

Flexibility 
 

7. Flexibility is important in order for taxpayers to meet the demands of the data requested in the 
CbC template and the master file.  In this context, we regard flexibility as being important in both 
the derivation and form of the required information.  Provided that taxpayers are consistent in the 
information they provide (i.e., whether top-down or bottom-up financial data is used, etc.), tax 
administrators should get sufficient information in order to perform the risk assessment that is 
the goal of these requirements. 

Materiality 
 

8. PwC recommends that the OECD should give guidance with respect to materiality thresholds for 
purposes of applying the reporting requirements under the new regime.  We observe that 
materiality should be addressed from a consistency standard in the context of other transparency 
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initiatives (e.g., EU Reporting under the Capital Requirements Directive IV and the Extractive 
Industries Transparency Initiative).  We note that the absence of any significant materiality 
threshold would result in an undue administrative burden for taxpayers with little benefit toward 
greater transparency and disclosure. 

Dispute Resolution 
 

9. We should also note our concerns that the level of detail currently required in the CbC template 
could encourage tax authorities to pursue challenges that have more in common with a formulary 
apportionment approach, despite the OECD’s comments that such an approach is not intended to 
replace the arm’s length standard.  The CbC template asks for country by country reporting of 
taxpayers’ payroll, property, and sales, which are the same factors commonly used to allocate 
income under a formulary apportionment system.  We recommend that the OECD adopt a vigilant 
approach to this issue, preferably reinforcing that such an approach would be misconceived and a 
misuse of the data collected. 
 

10. Having regard to the concerns expressed above, we consider it all the more important to improve 
the available mechanisms for dispute resolution.  Specifically, we propose that the OECD include a 
formal means of dispute resolution (preferably, binding baseball-style arbitration) as a required 
dispute resolution mechanism contained within the transfer pricing documentation proposals. 

 

11. We also recommend that the OECD allow more time for the development of its transfer pricing 
documentation and CbC reporting requirements to further consider the potential consequences 
and costs to taxpayers of these proposals, including the need to develop adequate reporting 
systems and establish controls to comply with these requirements.  
 

12. Our more detailed comments on specific questions posed by the OECD on the Discussion Draft are 
provided below. 

 
Question 1 - Comments are requested as to whether work on BEPS Action 13 should 

include development of additional standard forms and questionnaires beyond the 

country-by-country reporting template.  Comments are also requested regarding the 

circumstances in which it might be appropriate for tax authorities to share their risk 

assessment with taxpayers. 

13. PwC supports the simplification of reporting and recognizes that the use of tailored standard 
forms and questionnaires across jurisdictions enables information to be gathered more efficiently. 
As such, PwC supports the proposal for new, standard forms and questionnaires but considers it 
vital that they simplify and replace the existing documentation and information reporting that is 
currently required by various tax jurisdictions.  The new forms and questionnaires, as well as the 
master file and CbC template, should therefore minimize to a reasonable extent possible 
incremental costs.  In our view, therefore, the OECD should recommend explicitly that individual 
states should do everything possible to remove duplicative reporting forms in their respective 
jurisdictions as a pre-condition to adopting and applying the OECD proposals within the 
Discussion Draft.   
 

14. PwC recommends that to the extent taxpayers are required to complete standard forms or 
questionnaires, the OECD should support flexibility in taxpayer responses (e.g., with the provision 
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of meaningful and relevant reporting on a “top down” or “bottom up” approach), so long as the 
method is applied consistently.  Such flexibility would help balance the additional compliance 
burden for taxpayer’s data for the tax authorities. 
 

15. In meeting the objective of mitigating the compliance burden on taxpayers, PwC also supports the 
adoption of safe harbors.  For example, we recommend safe harbors for (a) small and medium 
enterprises, (b) individual legal entities that are immaterial to the taxpayer, or (c) routine or easily 
benchmarked services. 
 

16. PwC believes it is both appropriate and essential for tax authorities to share and discuss their risk 
assessment with taxpayers at a very early stage in the audit cycle.  Such information sharing would 
effectively promote transparency and assist taxpayers in allocating resources to manage tax risks 
and corresponding compliance efforts.  A risk assessment process conducted by taxing authorities 
with an outcome unknown to the taxpayer is not likely to foster tax authority transparency. 

 
Question 2 - Comments are specifically requested on the appropriate scope and nature of 
possible rules relating to the production of information and documents in the possession 
of associated enterprises outside the jurisdiction requesting the information. 
  

17. PwC notes that information required in the master file and CbC template (e.g., key value drivers, 
most highly remunerated employees, intellectual property strategies) may include 
commercially-sensitive information.  Disclosure of such information to unauthorized or 
inappropriate parties, such as the taxpayer’s business competitors, poses a significant risk to a 
taxpayer’s business operations. 
 

18. To help mitigate this risk, it is essential that appropriately strong confidentiality requirements are 
adopted in relation to the data contained in the master file and CbC template.  We recommend 
that these documents be submitted to the home tax authority of the taxpayer’s ultimate parent.  
Strong protection regarding the dissemination and use of the information in the master file and 
CbC template would then need to be observed.  Giving weight to confidentiality of taxpayer 
information, we consider treaty exchange of information provisions or, in the absence of an 
applicable treaty, similarly strong provisions agreed between countries, should be the mechanism 
for transmitting the master file, CbC template, or other documents requested by taxing 
authorities.  

  
19. We urge the OECD to consider any additional requirements relating to the production of 

information and documents on a basis consistent with and pursuant to the OECD’s Model Income 
Tax Treaty framework.  To mitigate the risk of overly-excessive compliance burdens being 
imposed on taxpayers, PwC recommends the OECD encourage tax authorities to be reasonable 
and demonstrate relevancy in their information requests of taxpayers. 
 

20. We believe it would be helpful if the taxpayer’s parent office were notified in advance of 
information being exchanged between taxing authorities for enhanced transparency.  The OECD 
standard on tax treaty information exchange does not provide for advance taxpayer notification 
and we would suggest this should be revisited to address the confidentiality and information 
protection concerns raised by the reporting requirements of the Discussion Draft, and also 
consider a standard of consistency as such advance notice may be required under domestic law in 
some countries. 
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21. Further, we recommend that misuse or inappropriate sharing of the CbC template and master file 
should result in sanctions, such as future withholding of information from the offending tax 
authority by the tax authority initially exchanging the information. 

 
Question 3 - Comments are requested as to whether preparation of the master file should 
be undertaken on a line of business or entity wide basis.  Consideration should be given 
to the level of flexibility that can be accommodated in terms of sharing different business 
line information among relevant countries.  Consideration should also be given to how 
governments could ensure that the master file covers all MNE income and activities if line 
of business reporting is permitted. 
 

22. PwC recommends that taxpayers should be provided with the flexibility to prepare the master file 
on a line of business or entity wide basis, depending on the facts and circumstances of individual 
multinational enterprises.  Allowing for such flexibility should provide sufficient information for a 
high level risk assessment while also taking account of the compliance burden placed on 
taxpayers. 
 

23. Further, where relevant, PwC recommends that Multinational Enterprises (“MNEs”) should have 
the option to (a) prepare the master file based on a major line of business; and (b) allow local 
taxpayers to provide only the information relevant to that business line to local tax authorities as it 
relates to operations in such country and abroad for such business line.  This option would 
streamline the information reviewed by local tax authorities and exclude non-relevant 
information. 

 
Question 4 - A number of difficult technical questions arise in designing the country-by-
country template on which there were a wide variety of views expressed by countries at 
the meeting of Working Party n°6 held in November 2013.  Specific comments are 
requested on the following issues, as well on any other issues commentators may 
identify: 
 
Question 4(a) - Should the country-by-country report be part of the master file or should 
it be a completely separate document? 
 

24. While PwC notes that including the CbC template with the master file may reduce the risk that the 
information in the CbC template is used in isolation for transfer pricing risk assessment purposes, 
without considering the overall value chain of the business discussed in the master file, we 
recommend separating the CbC template from the master file.  We do suggest, however, that the 
OECD recommend that the CbC template be used by a tax authority in conjunction with the 
master file in performing the transfer pricing risk assessment in order to appreciate more fully the 
MNE’s risk profile. 
 

25. PwC recommends the two documents be separated because it increases the chances of retaining 
the confidential nature of the master file information and assists with filing deadlines.   
 

26. The Discussion Draft notes that the master file should be prepared no later than the fiscal year tax 
return tax due date.  The CbC template is proposed to be due one year following the last day of the 
fiscal year of the ultimate parent of the MNE.  To allow adequate time for MNEs to complete both 
the master file and CbC template based upon the proposed timing of the Discussion Draft, the two 
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documents should be separated.  PwC expects that 12 months following the last day of the fiscal 
year of the ultimate parent of the MNE may be a reasonable time period to complete the CbC 
template while noting that a potential longer period may be necessary to initially implement the 
template.  

 
Question 4(b) - Should the country-by-country template be compiled using “bottom-up” 
reporting from local statutory accounts as in the current draft, or should it require (or 
permit) a “top-down” allocation of the MNE group’s consolidated income among 
countries?  What are the additional systems requirements and compliance costs, if any, 
that would need to be taken into account for either the “bottom-up” or “top-down” 
approach? 

 
27. PwC recommends that MNEs should be provided with the flexibility to elect either the “bottom 

up” or “top down” approach, so long as individual MNEs report via the method selected 
consistently.  Different taxpayers produce their internal information in different ways and they 
should be allowed to report such information in a way that most naturally fits with their internal 
systems.  We are aware of no compelling reason for tax authorities to prefer one approach over 
another.  Additionally, allowing for such flexibility should provide sufficient information for high 
level risk assessment while also considering the compliance burden placed on taxpayers. 

 
Question 4(c) - Should the country-by-country template be prepared on an entity by 
entity basis as in the current draft or should it require separate individual country 
consolidations reporting one aggregate revenue and income number per country if the 
“bottom-up” approach is used?  Those suggesting top-down reporting usually suggest 
reporting one aggregate revenue and income number per country.  In responding, 
commenters should understand that it is the tentative view of WP6 that to be useful, top-
down reporting would need to reflect revenue and earnings attributable to cross-border 
transactions between associated enterprises but eliminate revenue and transactions 
between group entities within the same country.  Would a requirement for separate 
individual country consolidations impose significant additional burdens on taxpayers?  
What additional guidance would be required regarding source and characterisation of 
income and allocation of costs to permit consistent country-by-country reporting under 
a top-down model? 

 
28. PwC recommends that taxpayers should be provided with the flexibility to elect either the “entity 

by entity” or consolidated “individual country” approach, so long as individual MNEs report via 
the method selected consistently.  Again, different taxpayers produce their internal information in 
different ways and they should be allowed to report such information in a way that most naturally 
fits with their internal systems.  There appears to be no compelling reason for tax authorities to 
prefer one approach over another.  Also, allowing for such flexibility should provide sufficient 
information for high level risk assessment while also considering the compliance burden placed on 
taxpayers. 
 

29. We note that some MNEs do not perform individual country consolidations, and consequently, a 
requirement for individual country consolidations would be extremely burdensome. 

 
Question 4(d) - Should the country-by-country template require one aggregate number 
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for corporate income tax paid on a cash or due basis per country?  Should the country-
by-country template require the reporting of withholding tax paid?  Would a 
requirement for reporting withholding tax paid impose significant additional burdens on 
taxpayers? 

 
30. PwC considers that a requirement to report tax, on either a cash or accrual basis, should be 

tempered with guidance on factors that may impact this number and any transfer pricing risk 
assessment.  Specifically, there may be numerous book/tax differences, tax attributes, credits, and 
other items, separate from and not relevant to the application of the arm’s length principle in 
determining appropriate income and expense items, which impact the determination of a tax 
liability.  Further, cash tax paid will typically not be relevant to arm’s length transfer pricing and 
the determination of reportable net income subject to tax. 
 

31. Notwithstanding the above comments, PwC supports the provision of one aggregate number for 
corporate income tax, per entity or per country, depending on the MNE’s election.  We 
recommend that MNEs be provided with flexibility to report either tax paid or accrued, so long as 
the individual MNEs report information consistently.  However, we note that the current tax 
accrual would provide for better matching, as it is consistent with revenue and earnings reported 
in the CbC template.  Further, as many organizations operate on an accrual basis, such 
information may be more readily accessible and provide a lesser reporting burden for MNEs. 
 

32. PwC recommends the removal of the requirement to report withholding tax.  PwC anticipates that 
collecting such information may impose significant unnecessary burdens on taxpayers.  We also 
note that withholding tax information should be available to tax authorities at the local level 
through relevant tax filings. 

 
Question 4(e) - Should reporting of aggregate cross-border payments between associated 
enterprises be required?  If so at what level of detail?  Would a requirement for reporting 
intra-group payments of royalties, interest and service fees impose significant additional 
burdens on taxpayers? 
 

33. We believe that aggregate cross border payments of these types of expense should be excluded 
from the CbC template as largely irrelevant for risk assessment purposes.  As noted earlier, any 
individual tax administration will necessarily have access to data regarding the amount of the tax 
deduction claimed for these types of expenses from the amounts reported on the local tax return.  
In our view, the primary question of relevance is whether the amount deducted in that particular 
country is correct.  The aggregate amount of cross border payments would seem to be irrelevant in 
answering that question.  

 
Question 4(f) - Should the country-by-country template require reporting the nature of 
the business activities carried out in a jurisdiction?  Are there any features of specialist 
sectors that would need to be accommodated in such an approach?  Would a requirement 
for reporting the nature of the business activities carried out in a jurisdiction impose 
significant additional burdens on taxpayers? What other measures of economic activity 
should be reported? 
 

34. PwC is aware of the discussion relating to the potential use of business activity codes.  We believe 
that, generally, the business activity codes are appropriate for the intended function of the CbC 
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template.  The OECD may consider an additional code for “Regulated Financial Services.”  For 
more specific detail on individual legal entities, PwC observes such information would be 
maintained in the local file.  Reiterating our comment under Question #4(a) above, we again 
suggest that the OECD recommend that the CbC template, inclusive of the business activity codes, 
be used by a tax authority in conjunction with the master file in performing the transfer pricing 
risk assessment in order to appreciate more fully the MNE’s risk profile.  This, we believe, is 
necessary for putting the business activity codes in a qualitative context.  

 
Question 5 - Comments are requested as to whether any more specific guideline on 
materiality could be provided and what form such materiality standards could take. 
 

35. As noted above, we observe that materiality should be discussed in the context of other 
transparency initiatives (e.g., EU Reporting under the Capital Requirements Directive IV and the 
Extractive Industries Transparency Initiative).  We recommend such initiatives to be understood 
and considered to provide a well-balanced approach to materiality thresholds across reporting 
requirements. 
 

36. The absence of any significant materiality threshold would result in an undue administrative 
burden for taxpayers with little benefit toward greater transparency and disclosure. 

 
Question 6 - Comments are requested regarding reasonable measures that could be taken 
to simplify the documentation process.  Is the suggestion in paragraph 34 helpful?  Does 
it raise issues regarding consistent application of the most appropriate transfer pricing 
method? 
 

37. We consider that the suggestion in paragraph 34 of the Discussion Draft is helpful, but it does not 
go far enough. 
 

38. We believe it is important that there should be uniformity of the local files required under the 
OECD and the jurisdiction-specific local documentation requirements.  An explicit statement that 
requires legislatures and tax authorities to modify their respective jurisdictions’ transfer pricing 
requirements to conform with OECD guidelines prior to implementing the proposals within the 
Discussion Draft would enhance consistency of reporting and assist in mitigating compliance 
burdens for taxpayers.  
 

39. With respect to comparables, and the need to perform updates, PwC suggests that there should be 
an acceptance of regional comparables “where the compliance burden associated with preparing 
local comparable searches is disproportionate to the size of the transaction, the risk posed or 
where local comparables databases are not available.”  Geographic differences often do not exist 
that are material to the validity of the outcome (e.g., for entities with limited functionality and risk 
profile which are traditionally the tested parties).  Consequently, local searches are often not 
necessary to obtain a reliable result.  Additionally, we recommend that the OECD address and 
clarify other issues regarding documentation, such as timing mismatches in the comparable data 
available for the fiscal year being tested when the documentation is prepared and specific 
guidance on the level of documentation and analysis required of MNEs annually in instances when 
the facts and circumstance remain unchanged.  
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40. As discussed in the response to Question #1 above, with the introduction of the CbC template, in 
our view there should be an attempt to remove any unnecessary or duplicative filings, such as tax 
return disclosures already requiring reporting of related party affiliate transactions.   

 
41. The measures to simplify the documentation process do not raise issues regarding consistent 

application of the most appropriate transfer pricing method. 
 
Question 7 - Comments are requested regarding the most appropriate approach to 
translation requirements, considering the need of both taxpayers and governments. 
 

42. PwC supports the proposition that the master file (and CbC template) be completed in English and 
filed with the MNE’s ultimate parent’s home tax authority. 
 

43. Further, we recommend taxpayers be given a reasonable amount of time to translate the master 
file and CbC template, if requested by a tax authority (assuming that such requests are limited to 
circumstances of need only). 

 
Question 8 - Comments are requested as to measures that can be taken to safeguard the 
confidentiality of sensitive information without limiting tax administration access to 
relevant information. 
 

44. As discussed in response to Question #2 above, we consider exchange of information provisions 
should be the mechanism for transmitting the CbC template and master file data.  We recommend 
that information shared with tax authorities should be tracked and monitored, and the MNE’s 
parent office should be notified when information is exchanged between tax authorities to 
improve transparency.  Further, misuse or inappropriate sharing of sensitive information should 
result in sanctions.  As noted above, there may be circumstances in which certain country tax 
authorities are unable to obtain information from the parent’s home country tax authority due to 
lack of an income tax treaty exchange of information provision.  Weighing concerns regarding 
confidentiality of the data of the master file and CbC template, the taxpayer/local affiliate in such 
other country may be required to provide information including the local file and other reasonably 
relevant information under local law provisions. 

 
Question 9 - Comments are requested regarding the most appropriate mechanism for 
making the master file and country-by-country reporting template available to relevant 
tax administrations.  Possibilities include: 
 

 The direct local filing of the information by MNE group members subject to tax in 
the jurisdiction; 

 Filing of information in the parent company’s jurisdiction and sharing it under 
treaty information exchange provisions; 

 Some combination of the above. 
 

45. As discussed in response to Question #2 above, PwC believes it is essential that the master file and 
CbC template be submitted only to the home tax authority of the MNE’s ultimate parent.  
Exchange of information provisions should be the mechanism for transmitting information due to 
sensitivity about the confidentiality of the data in question. 
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Question 10 - Comments are specifically requested as to whether reporting of APAs, other 
rulings and MAP cases should be required as part of the master file. 

 
46. PwC does not believe that APAs, MAPs, and other tax rulings should be part of the master file. 

   
47. These agreements are private agreements, based on facts and circumstances, typically, peculiar to 

the jurisdiction in which they were settled.  Such agreements are binding on taxing authorities.  
Disclosure of these agreements may be a sensitive matter from a tax authority perspective and 
may make accommodations and settlement in future difficult (for example, as a result of being 
interpreted – inappropriately – as having a precedential value).   

 
On behalf of the global network of PwC Member Firms, we submit our response to the Discussion Draft on 
Transfer Pricing Documentation and CbC Reporting.  For any clarification of this response, please do not 
hesitate to contact the undersigned.   
 
Yours faithfully, 

 

  

Kathryn O’Brien Adam M. Katz 
Principal Partner 
PricewaterhouseCoopers LLP, Washington D.C. PricewaterhouseCoopers LLP, New York 
kathryn.obrien@us.pwc.com adam.katz@us.pwc.com 
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February 23, 2014 
 
 
 
Organization for Economic Cooperation and Development 
2 rue Andre Pascal 
75775 Paris Cedex 16 
France 
 
By email:  TransferPricing@oecd.org 
 
 
Dear Sir/Madam: 
 
We are writing on behalf of a group of fourteen U.S. headquartered Fortune 100 multinational 
entities (“MNEs”)1 to comment on the draft country-by-country reporting (“CBCR”) template 
(the “Template”) identified in the Transfer Pricing Documentation and CbC Reporting 
Discussion Draft (the “Discussion Draft”).2  The group appreciates the opportunity to provide 
comments and welcomes the OECD’s collaborative approach of inviting all interested parties, 
including MNEs, to respond to the questions posed.  The group is hopeful the OECD will act on 
the comments of the business community as it moves forward with this project.  The group also 
believes that the OECD should provide an opportunity for interested parties to comment on any 
revised CBCR template.     
 
The group recognizes that the OECD supports balancing the potential benefits of information 
provided to tax administrations for risk assessment against the increased compliance burdens 
placed on taxpayers.  This is explicitly recognized in paragraph 26 of the Discussion Draft which 
states that “[t]axpayers should not be expected to incur disproportionately high costs and 
burdens in producing documentation.”  Based on the group’s significant experience in managing 
global tax compliance obligations, after reviewing the Template, it is clear the Template is not a 
balanced approach because the cost to comply with the Template, as proposed, far outweighs 
any potential benefit to tax authorities.  As a result, the group does not support the Template as 
currently proposed.  Further, the majority of the information requested by the Template is 
already in the filings available to tax authorities and, thus, the group questions the need for the 

                                                 
1 The members of the group are all U.S. headquartered multinationals including Caterpillar Inc., Cisco 
Systems, Inc., The Dow Chemical Company, Eli Lilly and Company, Emerson Electric Co., General 
Electric Company, International Business Machines Corporation, JPMorgan Chase & Co., Pfizer Inc., The 
Procter & Gamble Company, and United Technologies Corporation. 

2 The comments in this letter are limited to the CBCR template.  The members of the group submitting 
this comment letter are providing comments on the transfer pricing documentation aspects of the 
Discussion Draft via other groups. The absence of discussion of transfer pricing documentation in this 
comment letter should not, in any way, be construed as an endorsement of the transfer pricing 
documentation aspects outlined in the Discussion Draft. 
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proposed Template.  Regardless, if the OECD moves forward with a CBCR template it is critical 
that the OECD more appropriately balance the needs of all stakeholders and our comments on 
the proposed CBCR template are intended to reflect that balance. 
 
In that vein, the group understands that the development and use of globally standardized tax 
reporting tools can simplify the compliance burden for MNEs while enhancing the consistency, 
comparability, and value of the information provided to tax authorities.  When recommending 
new reporting tools, however, the group believes it is essential that the value of information 
reported to tax authorities be balanced against the additional compliance cost to the MNEs and 
that all reporting tools apply equally to all global MNEs, including state-owned enterprises.  For 
this reason, in addition to our comments below regarding confidentiality and the cost benefit of 
the Template, the group believes the Template should not be required of MNEs until all G20 and 
OECD nations have (1) enacted regulatory or legislative changes that require locally 
headquartered MNEs in each jurisdiction to complete the Template, and (2) adopted agreed 
upon measures to resolve disputes.  This will ensure that no global organization is placed at a 
competitive disadvantage.  
 
The group agrees with the Discussion Draft that the information provided on the Template is 
not a substitute for a detailed transfer pricing analysis.  Instead, the Template is intended solely 
to be a high-level risk assessment tool for tax authorities.  Accordingly, the group believes the 
Template should not be part of the master or local transfer pricing file and, instead, should be a 
completely separate document that is filed with the reporting MNE’s home tax authority 
(“HTA”). 
 
The group also agrees with the Discussion Draft’s view that protecting the confidentiality of the 
information provided in the Template is critical.  As a result, the group believes that appropriate 
information sharing safeguards must be provided prior to the information being shared.  This is 
critical as the Template requests sensitive information that if released could be misinterpreted 
by the public and could provide competitors with a business advantage.   
 
Again, as indicated in the Discussion Draft, the purpose of the Template is to be a high-level risk 
assessment tool.  Therefore, if the OECD continues to believe a CBCR Template is needed, then 
the group urges the OECD to limit the scope of information requested by the Template to only 
information that is critical to performing a high-level risk assessment and that is accessible 
without undue compliance burden on reporting MNEs. By limiting the information required to a 
few, but meaningful, data points, the Template will minimize the new compliance burden placed 
on MNEs without impacting the Template’s intended purpose.  The group notes that as 
currently drafted, the Template requests too many data points.  As such, it will result in 
information overload for local tax authorities who, as the Discussion Draft notes, are short on 
resources.       
 
The group also notes that irrespective of the information required, the Template will impose a 
significant cost on MNEs because of the number of reporting entities that many MNEs have.  As 
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such, the group recommends that the OECD perform a cost benefit analysis of the Template.3  In 
evaluating the cost benefit of the Template, the group believes the basic elements for regulatory 
analysis used by the U.S. Securities and Exchange Commission should be employed.  These are: 
(1) a statement of the need for the proposed action; (2) the definition of a baseline against which 
to measure the likely economic consequences of the proposed regulation; (3) the identification 
of alternative regulatory approaches; and (4) an evaluation of the benefits and costs—both 
quantitative and qualitative—of the proposed action and the main alternatives identified by the 
analysis.4  Although there has been very limited time to assess the estimated cost to comply with 
the Template, some group members’ initial assessments place implementation costs for their 
company (including IT system changes and full time equivalent man hours) to be at least five to 
ten million dollars with ongoing compliance costs of approximately a million dollars per year. 
 
In our view, the tax authorities can complete a high-level risk assessment by merely obtaining a 
reporting entity’s business activity code, revenue, pre-tax income, and taxes by jurisdiction.  The 
group believes tax authorities already have sufficient information, but if a high-level risk 
assessment tool is needed, then such tool must be easy to use for the taxing authorities and must 
better balance the utility of the information requested against the compliance burden being 
placed on MNEs.  A CBCR template requesting only a reporting entity’s business activity code, 
revenue, pre-tax income, and taxes by jurisdiction is an alternative to the proposed Template 
and should be evaluated, on a cost benefit basis, as part of the OECD’s overall analysis. 
 
Further, as the Template is intended to be a high-level risk assessment tool, absent a significant 
change in an MNE’s organizational structure or business model, the group believes providing 
the information periodically (e.g., every three years) more appropriately balances the needs of 
all stakeholders.           
 
The group provides a more in-depth discussion below of the issues of importance to the group 
followed by responses to the specific CBCR questions for which the OECD has requested 
comments.  Again, the group appreciates the opportunity to provide our group’s perspectives 
and insights on this important OECD project.   
 
 
 
 
  

                                                 
3 The OECD has embraced the concept of regulatory impact analysis (“RIA”) stating “RIA’s most 
important contribution to the quality of decisions is not the precision of the calculations used, but the 
action of analyzing – questioning, understanding real-world impacts and exploring assumptions.”  
Regulatory Policies in OECD Countries:  From Interventionism to Regulatory Governance.  OECD 
(2002), p. 47.  

4 The United Kingdom’s Impact Assessment Toolkit follows similar elements in its approach: (1) identify 
the problem; (2) specify desired objectives; (3) identify viable options that will achieve the objective; (4) 
identify the impacts; and (5) value the cost and benefit and select the best option. 
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I. Confidentiality of Information 

 
The Template requests financial and economic information of an extremely sensitive nature.  
Information identified for inclusion on the Template, if made public, could provide an MNE’s 
competitors with a business advantage by providing information regarding the MNE’s profit 
margin, operating footprint, compensation model, etc.  Public disclosure of the information 
requested by the Template also could result in MNE reputational damage as the Template 
captures high-level risk assessment information that fails to provide a complete picture of the 
MNE’s business activities leading those without sufficient tax or industry knowledge to 
potentially misinterpret and misuse the information.  
 
Given the sensitive nature of the information included on the Template, the group believes 
mandatory confidentiality requirements must be imposed on tax authorities before they receive 
the completed Templates from the MNE’s HTA.  Paragraph 41 of the Discussion Draft states that 
tax administrators should ensure against public disclosure and should assure taxpayers that the 
information will remain confidential.  However, Paragraph 41 fails to provide specific 
confidentiality standards tax authorities must follow or sanctions that will be imposed if a tax 
authority discloses Template information.  The group believes such specific measures must be in 
place before the HTA shares a completed Template with other tax authorities.  
 
The group recommends that prior to the submission of the Template, the OECD provide specific 
confidentiality protocols to be adopted by tax authorities who receive Template information 
(e.g., see U.S. IRC section 6103; Canada ITA section 241).  Second, the group recommends that 
the OECD provide specific recommended sanctions, such as the future withholding of the 
Template, should a tax authority disclose the information.  Third, the group advocates that the 
Template be filed with the MNE parent’s HTA and that such HTA have the authority to withhold 
Template information from any tax authority that has not, either by treaty or local law, 
embraced confidentiality.  Finally, the group recommends that when the Template is shared by 
the HTA that the MNE parent be notified.        
  
With respect to an adequate confidentiality protocol, the group recommends that the legal 
framework recommended in the OECD guide on confidentiality be mandatory for any tax 
authority requesting access to the Template.  (See Keeping it Safe: The OECD Guide on the 
Protection of Confidentiality of Information Exchanged for Tax Purposes, OECD (July 23, 
2012)).   Similar to the OECD guidelines, the group believes all jurisdictions being given access 
to the Template must: 
   

 ensure that treaties or tax information exchange agreements (“Exchange 
Instruments”) that allow exchange of tax information expressly require the 
confidentiality of such information be maintained. 

 have legislation in place to ensure that information exchanged under an Exchange 
Instrument will be kept confidential in accordance with their treaty obligations. 
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 require that domestic legislation (e.g., freedom of information or access to 
information) must not require or allow the release of information obtained under an 
Exchange Instrument in a manner inconsistent with the confidentiality obligations in 
that mechanism. 

 have sufficient sanctions in place when confidentiality obligations have been 
breached to deter such behavior.  These sanctions should include that a breach of 
confidentiality will be a criminal offense (e.g., similar to IRC sections 6103 and 7213). 
These sanctions need to be made known, be strong enough to have a deterrent effect, 
and ensure that breaches will be dealt with effectively. 

 
The group also believes that tax authorities receiving confidential tax information have an 
obligation to have the necessary administrative policies and practices in place to protect 
confidential tax information. 
    
II. CBCR Template Should Be Separate Filing 

 
The group suggests that the Template be a stand-alone document and does not support the 
inclusion of the Template as part of the master file for several reasons.  The Discussion Draft 
states the master file is designed to contain “common standardized information” relevant for all 
MNE group members to assist the tax authorities in evaluating the presence of significant 
transfer pricing risk.  In contrast, the Template is entity-by-entity and country-by-country 
focused.  Thus, the Template does not contain the type of “common standardized information” 
that is contemplated in the master file.    
 
More importantly, the G8 intended the Template to be a high-level risk assessment tool, rather 
than solely a transfer pricing risk assessment tool.  Specifically, the G8 stated “relevant 
information on the financial position of multinational enterprises . . . would be of greatest use to 
tax authorities . . . if it were presented in a standardised format focusing on high level 
information on the global allocation of profits and taxes paid.” (See, 2013 Lough Erne G8 
Leaders' Communique, ¶ 25).  Thus, the G8 objective for the Template was a broad tool designed 
to allow tax authorities “effectively to identify and assess tax risk”, not an assessment of transfer 
pricing risk.   As such, the Template should not be included in the transfer pricing master file.   
 
The proposed timing of the Template also supports the position that the Template be a separate, 
stand-alone document.  The Discussion Draft recommends that both the master file and the 
local file be prepared no later than the tax return due date.  However, the Discussion Draft 
recommends the Template due date be extended until one year following the last day of the 
fiscal year of the ultimate parent of the MNE group.  The group maintains the difference in due 
date, information, and purpose support a conclusion that the Template be a separate, stand-
alone document.    
 
For the reasons stated above, the group considers the Template inappropriate for inclusion in 
the master file or the local file.  Moreover, given the sensitive information that is to be included 
in the Template, the group believes the Template should be a separate, stand-alone document 
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and, as discussed more fully below, the Template should be submitted solely to the HTA for 
sharing with other tax jurisdictions that have agreed to protocols regarding the use of such 
information.   
 
III. Submission of Template 
 
The OECD requested comments regarding the most appropriate mechanism for making the 
Template available to relevant tax administrations.  The OECD’s proposed options include (1) 
direct local filing of the information by the MNE group members subject to tax in a local 
jurisdiction; (2) filing in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions; or (3) some combination of the first two options.  The group 
believes the Template should be filed with the HTA of the MNE’s ultimate parent. 
 
Many HTAs already have established exchange of information procedures with other tax 
authorities, either through treaties or tax information exchange agreements.  These established 
procedures set the parameters within which such jurisdiction has determined it appropriate to 
share taxpayer information between tax authorities.  These protocols have been thoughtfully 
negotiated between the relevant parties and will provide the most effective protection from 
information being publicly disclosed or misused, which is recognized in the Discussion Draft as 
a key protection that should be afforded MNEs.  As such, the group believes existing treaties and 
tax information exchange agreements must be leveraged if the Template is adopted and 
information contained on the Template is to be shared among tax authorities.    
 
Additionally, although the group recognizes the goals of the Template, the group believes that 
the Template is likely to result in an increase in cross border disputes, which invariably leads to 
conflict and the need to resolve double taxation issues.  The Discussion Draft is silent as to what 
dispute resolution mechanisms will be utilized when this occurs.  Considering one goal of this 
effort is to make tax authorities more efficient, it is noteworthy to us that recommended 
mechanisms to resolve disputes are not included.  Given that the HTA plays an integral role in 
any such dispute, the group believes the HTA is the proper recipient of the Template so that the 
HTA can ensure that appropriate dispute resolution mechanisms exist (e.g., an objective, 
efficient, and effective domestic administrative appeals function; a mandatory binding, baseball 
style arbitration; etc.) between it and other tax authorities before the Template is shared.  
 
For these reasons, the group advocates that the Template be submitted to the HTA and that the 
HTA ensures that its established exchange mechanisms and dispute resolution procedures are in 
place prior to sharing the Template with a tax authority.       
 
IV. Reporting of Information 
 
As stated earlier, the Discussion Draft recognizes that the benefits of the Template as a high-
level risk assessment tool must be balanced against the compliance burden imposed on MNEs.   
Additionally, because the Template is not a comparison of multiple MNEs but rather a snapshot 
of a particular MNE’s tax risk, providing flexibility in the manner information is reported 
correctly balances the need of tax authorities with the compliance burden on MNEs.  
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Accordingly, the group recommends the OECD permit maximum flexibility with respect to 
source information and that the Template be streamlined to request only critical information 
necessary to perform a high-level risk assessment.     
 

A. Flexibility on Source Information Used 
 
Considering the significant cost many MNEs will incur to comply with the Template, it is 
important to understand information MNEs readily have available and strive to permit the 
utilization of that information in lieu of requesting information that will require significant 
manual processes.  One key aspect of addressing this concern is by not mandating a hierarchical 
approach to source documentation.   
 
In general, MNEs accumulate financial information based upon how the organization manages 
its operations, its regulatory obligations, and its IT system capabilities.  As business models, 
regulatory obligations, and management structures differ amongst MNEs, what may be easily 
obtainable by one MNE may be an extreme burden for another MNE.  Mandating the specific 
source of the information and approach to report such information will significantly increase the 
complexity, and resulting burden, of completing the Template.  The OECD can greatly decrease 
the cost to comply with the Template for MNEs by providing maximum flexibility regarding the 
source of information and the manner in which the information is reported without limiting the 
potential usefulness of the Template to tax authorities.  The group recommends that flexibility 
be permitted in several areas.   
 
First, the group recommends the OECD permit flexibility by permitting MNEs to use either a 
“top-down” or “bottom-up” approach.  The group notes that some MNEs maintain their books 
and records in U.S. GAAP (or IFRS) and compile statutory accounts through a secondary 
process while other MNEs start with statutory accounts.  Additionally, some MNE’s may 
maintain legal entity books and records while others maintain such records by reporting 
segment or line of business.  Regardless of the nature of reporting required, MNE’s will 
experience a significantly increased compliance burden because the available data will require 
some manual processing and information system investment to complete the Template.   
 
Given the differing manners in which MNE’s maintain their books and records, the imposition 
of either a “top-down” or “bottom-up” approach needlessly increases burden without a 
corresponding benefit to tax authorities.  For example, because statutory financial statements 
are not required under local law in some jurisdictions, the mandate of “bottom-up” reporting for 
a MNE that does not maintain statutory legal entity books and records would result in a 
substantial compliance burden on these organizations, including information system 
investments to support the accumulation of this data at a legal entity level.  Similarly, the 
requirement of consolidated information at a country level would almost universally result in a 
significant incremental compliance burden placed on MNEs that typically record their 
accounting consolidation and elimination entries at the head office level.  The group recognizes 
that whichever method is chosen by the taxpayer, it should be followed consistently by all 
constituent entities included in the Template.     
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Second, the Discussion Draft appears to require, if available, the source of financial and 
economic factors (including currency) first from the statutory financial statement, next from the 
Constituent Entity’s audited financial statement, and finally from the Constituent Entity’s 
internal management accounts.  The group believes that so long as the MNE consistently uses 
and identifies the information source, there is no discernible benefit derived from mandating a 
particular information source for preparing the Template.  Accordingly, the group urges 
flexibility with respect to the source of such information so that MNEs may utilize the most 
readily available information to reduce the significant cost to comply with the Template.    
 
Lastly, the Template should permit MNEs to provide information either on an entity-by-entity 
basis or permit individual country consolidation (e.g., reporting aggregate information by 
country) without reconciliation.  Providing such optionality permits MNEs who have existing 
aggregate information by country to utilize that information, but does not require MNEs who do 
not have such aggregate information to create it.  Again, no significant benefit will be derived by 
the tax authorities from mandating a particular approach and providing flexibility will provide 
significant simplification resulting in reduced compliance burden for MNEs.   
 
In summary, if flexibility is not permitted in source information, the MNE compliance cost will 
be increased significantly because the lack of flexibility will require those entities that do not 
maintain their systems using the adopted approach to engage in manual processes and to incur 
significant information technology costs to attempt to remedy the situation.   As stated 
previously, preliminary estimates by some group members place initial implementation costs for 
their company (including IT system changes and full time equivalent man hours) to be at least 
five to ten million dollars with ongoing compliance costs of approximately a million dollars per 
year.  As a result, the group submits that due to the disparate manners of maintaining books and 
records utilized by MNEs as well as the differing source information management system 
investments made by these organizations, flexibility must be provided if the OECD is to achieve 
its aim of balancing the compliance costs against the benefits that the Template may provide. 
  

B. Tailoring the CBCR Template 
 
The group recommends the OECD more narrowly tailor the information required on the 
Template to only information essential to a high-level risk assessment.  The Template is a high-
level tax risk assessment tool, rather than transfer pricing risk assessment tool.  On 
examination, tax authorities often ask for, and receive, more tailored information based on the 
activities of the MNE in their country.  As such, the group urges the OECD to limit the scope of 
information requested on the Template solely to information that is critical to performing a 
high-level risk assessment and that is readily available to limit the compliance burden imposed.   
 
The group believes tax authorities can complete a high-level risk assessment from the MNE’s 
business activity code, revenue, pre-tax income, and taxes on a current provision basis (as 
discussed more fully below).  These factors provide the tax authorities sufficient information to 
evaluate whether further questions or inquiries are appropriate (i.e., the purpose of a high-level 
risk assessment).  Because of the increase in compliance burden for each additional data point 
included in the Template, the group believes that the other financial and economic factors listed 
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(e.g., tangible property, number of employees, employee expense) could be made available by an 
entity under examination, as appropriate, if the tax authority believes additional inquiries are 
appropriate.  Similarly, the group believes intercompany payments are transfer pricing specific 
and, as such, if needed are included more appropriately in the local transfer pricing 
documentation.   
 

V. Reporting of Tax Information 
 
The group recommends that the OECD eliminate the requirement to separately report 
withholding tax paid on the Template.  As withholding tax information often is tracked in 
differing layers of detail by MNE reporting systems, separately reporting the withholding taxes 
paid by MNEs will require a significant manual effort.  As such, the burden associated with this 
data element far outweighs any possible benefit in a high-level risk assessment tool.   
 
The group recommends that the OECD permit MNEs to report income taxes paid on either a 
cash paid or a current tax provision basis so long as the MNE clearly identified on which basis 
reporting was occurring.  The group recommends that the current tax provision be an acceptable 
reporting method because, for many MNEs, such information is readily available.  Additionally, 
it is consistent with the revenue and earnings reported in the Template, which will be on an 
accrual basis, and it eliminates potential distortion of information based on the timing of tax 
payments that cross year ends.  Although requiring the cash tax paid to relate to the tax filing for 
the year in question would address this mismatch, this requirement would create an even more 
manual process for many MNEs and increase the compliance burden.  As a result, the group 
believes strongly the use of the current tax provision provides better matching with the 
underlying financial factors reported and is not detrimental to a high-level risk assessment.  
Finally, the current provision generally correlates very closely to the cash tax paid and, as part of 
any review of the taxpayer’s tax filings, the cash tax amounts paid to the tax authority is readily 
available to such tax authority.  As such, permitting the use of current tax provision or cash tax 
paid strikes the right balance in managing the needs of tax authorities and the compliance 
burden on MNEs.   
 
VI. Other Comments 

 
A. Exemptions from Reporting 

 
1. Materiality – Although not specifically addressing the Template, the Discussion Draft 

requests comments regarding the need for a materiality standard to balance the needs of tax 
authorities with the compliance burden placed on MNEs.  Requiring entities with little or no 
activity to be included on the Template provides no benefit from a risk assessment 
perspective but imposes additional incremental burden on MNEs.  Similarly, requiring 
reporting on dormant entities provides no discernible benefit to tax authorities but imposes 
additional burden on MNEs.  As a result, the group urges that the OECD adopt a materiality 
standard below which activity associated with a particular jurisdiction need not be included 
on the Template.  In establishing the materiality threshold, the group recommends that it be 
determined in relation to whether the entity is material to the MNE parent and, if not, then 
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reporting would not be not be required with respect to that entity.  Although that will result 
in different levels of materiality for different entities, the obligation remains proportionally 
consistent and does not detract from the use of the Template as a global high-level risk 
assessment tool with respect to the MNE.  With respect to entities below the threshold, a tax 
authority will still have all other enforcement tools available to evaluate if an examination is 
appropriate. The group believes this approach properly balances the needs of all parties.     
 

2. Level of Control – If a constituent entity has multiple owners the group urges the OECD to 
adopt a position that the majority owner be the MNE required to report.   The group 
supports this position because requiring all owners to report imposes a needless compliance 
burden on a non-controlling MNE, who may not have access to the required information. 
The group also notes that base erosion and profit shifting concerns are not as relevant in 
non-100% controlled situations.  Accordingly, requiring reporting solely by majority owners 
appropriately balances the value of the information to tax authorities with the compliance 
burden to MNEs.        

 
3. Other Reporting Regimes – The group recommends that the OECD consider what 

exceptions might be provided to MNEs who are subject to similar reporting regimes (e.g., 
EU Reporting for Extractive Industries, EU Reporting under Capital Requirements Directive 
IV, etc.).  As other reporting regimes requiring information similar to the Template emerge, 
MNEs face an expanding burden of disclosing similar, but not identical information.  The 
group recommends the OECD explicitly state what relief may be provided to such MNEs so 
that affected MNEs are not unduly burdened in producing high-level risk assessment 
information in multiple formats.    

 
B. Filing Issues  

 
1. Effective Date of Reporting – The Discussion Draft states that a best practice would extend 

the date for completion of the Template to one year after the last day of the MNE’s fiscal 
year.  The group notes that in some instances statutory accounts may not be completed by 
this time.  The group also notes that the lead time necessary to gather and report 
information is related directly to the amount of information required by the Template and 
the flexibility MNEs are permitted regarding the source of the information.  Thus, as the 
amount of information required by the Template increases, the time required to comply 
increases.  Similarly, as flexibility regarding the source of information decreases, the length 
of time needed by MNEs to access, manually process information, and complete the 
Template increases.    
 
The Discussion Draft does not state when reporting is required to begin.  The group urges 
the OECD to recommend a sufficient interval between final adoption of any Template and 
the initial filing by MNEs.  As stated previously, the group believes the Template should not 
be required of MNEs until all G20 and OECD nations have (1) enacted regulatory or 
legislative changes that require locally headquartered MNEs in each jurisdiction to complete 
the Template, (2) have adopted agreed upon measures to resolve disputes, and (3) have  
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adopted specific measures to protect the confidentiality of the information contained on the 
Template.  This will ensure that no global organization is placed at a competitive 
disadvantage. 

 
 

*  *  *  *  * 
 
 

On behalf of the group of fourteen U.S. headquartered multinational entities, we respectfully 
submit comments on the draft country-by-country reporting template identified in the  
Transfer Pricing Documentation and CbC Reporting Discussion Draft.  For any clarification of 
this response, please contact Brian Meighan at brian.meighan@us.pwc.com or George Forster at 
george.forster@us.pwc.com.  
 
 
Sincerely, 
 
 
PricewaterhouseCoopers LLP  

mailto:brian.meighan@us.pwc.com
mailto:george.forster@us.pwc.com
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RESPONSES TO QUESTIONS RAISED BY OECD 
 
 
As previously stated in the body of our letter, the group appreciates the opportunity to respond 
to questions posed by the OECD and is hopeful that the OECD will act upon the comments of the 
business community as it moves forward with this project.  Similar to our comments in the 
preceding pages, the group’s responses to the questions posed by the OECD are focused solely 
on the CBCR template.   

 
1. Comments are requested as to whether work on BEPS Action 13 should include 

development of additional standard forms and questionnaires beyond the country-by-
country reporting template. Comments are also requested regarding the circumstances in 
which it might be appropriate for tax authorities to share their risk assessment with 
taxpayers. 

 

As a general principle the group supports the development and use of globally 
standardized tax reporting tools and recognizes that the use of such tools across 
jurisdictions enables information to be gathered more efficiently.  Unfortunately, the 
group’s experience is that in many cases tax authorities do not expend the same level of 
focus on removing already required information filings or critically reviewing the 
information already collected, resulting in an ever growing compliance burden upon 
MNEs and an overload of information that is not relevant to the tax authorities.  Thus, 
the group believes it is essential that any proposal adopted by the OECD explicitly 
recommend each jurisdiction engage in such an effort to remove duplicative or 
overlapping documentation requests in order to minimize additional compliance 
burdens on MNEs and enable tax authorities to be more efficient in reviewing the 
documentation.       
 
With respect to tax authorities sharing their risk assessment, the group believes that tax 
authorities must be required to discuss their risk assessment with the taxpayer at the 
beginning of the examination process.  Promoting transparent discussions between 
taxpayers and tax authorities as early in the process as possible provides the best 
opportunity for the parties to address concerns proactively and limit costly protracted 
disputes.   

 

2. Comments are specifically requested on the appropriate scope and nature of possible rules 
relating to the production of information and documents in the possession of associated 
enterprises outside the jurisdiction requesting the information. 

  

As addressed in the body of the comment letter, the group believes it is critical that the 
Template be submitted to the HTA of the ultimate parent and that there are strong 
protections regarding confidentiality and the use of the information prior to such 
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information being shared with other jurisdictions.  See pages 4-6 for additional 
discussion. 
 

 
3. Comments are requested as to whether preparation of the master file should be undertaken 

on a line of business or entity wide basis. Consideration should be given to the level of 
flexibility that can be accommodated in terms of sharing different business line information 
among relevant countries. Consideration should also be given to how governments could 
ensure that the master file covers all MNE income and activities if line of business reporting 
is permitted. 

 

While not otherwise discussing the master file, the group believes flexibility should be 
afforded to entities in providing the information on a line of business or entity wide basis 
within the master file.  The group believes that providing such flexibility provides 
sufficient information for tax authorities while appropriately balancing the compliance 
burden imposed on MNEs.       

 

4. A number of difficult technical questions arise in designing the country-by-country 
template on which there were a wide variety of views expressed by countries at the meeting 
of Working Party n°6 held in November 2013. Specific comments are requested on the 
following issues, as well on any other issues commentators may identify: 
 

a) Should the country-by-country report be part of the master file or should it be a 
completely separate document? 

 

As addressed in the body of the comment letter, the group believes that the Template 
should not be included in the master file.  Rather, it should be a separate document filed 
with the reporting MNE’s HTA and shared with other tax authorities by agreement (e.g., 
treaty or tax information exchange agreements).  See pages 4-6 for additional discussion. 
 

b) Should the country-by-country template be compiled using “bottom-up” reporting from 
local statutory accounts as in the current draft, or should it require (or permit) a “top-
down” allocation of the MNE group’s consolidated income among countries? What are 
the additional systems requirements and compliance costs, if any, that would need to be 
taken into account for either the “bottom-up” or “top-down” approach? 
 

As addressed in the body of our comment letter, the group believes flexibility should be 
afforded to entities in providing the information so long as information is provided on a 
consistent basis.  The group believes that providing such optionality provides sufficient 
information for a high-level risk assessment while appropriately balancing the 
compliance burden imposed on MNEs.  See pages 6-8 for additional discussion.     
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c) Should the country-by-country template be prepared on an entity-by-entity basis as in 

the current draft or should it require separate individual country consolidations 
reporting one aggregate revenue and income number per country if the “bottom-up” 
approach is used? Those suggesting top-down reporting usually suggest reporting one 
aggregate revenue and income number per country. In responding, commenters should 
understand that it is the tentative view of WP6 that to be useful, top-down reporting 
would need to reflect revenue and earnings attributable to cross-border transactions 
between associated enterprises but eliminate revenue and transactions between group 
entities within the same country. Would a requirement for separate individual country 
consolidations impose significant additional burdens on taxpayers? What additional 
guidance would be required regarding source and characterization of income and 
allocation of costs to permit consistent country-by-country reporting under a top-down 
model? 
 

As discussed in our comment letter, the group supports providing MNEs with flexibility 
to provide information on an entity-by-entity basis or permitting separate individual 
country consolidations so long as the MNE reports on a consistent basis.  To mandate 
separate individual country consolidation would impose an intensive, manual process 
on many MNEs, which would significantly increase the compliance burden and does not 
appear necessary for the Template to be used as a high-level risk assessment tool.  See 
pages 6-7 for additional discussion.   
 

d) Should the country-by-country template require one aggregate number for corporate 
income tax paid on a cash or due basis per country? Should the country-by-country 
template require the reporting of withholding tax paid? Would a requirement for 
reporting withholding tax paid impose significant additional burdens on taxpayers? 
 

As addressed in the body of the comment letter, the group believes that one aggregate 
number for corporate income tax paid should be provided.  Further, the group 
recommends flexibility when requesting whether such amount is determined using the 
current tax provision or cash tax paid for the reporting entity.  See page 8 for additional 
discussion. As addressed in the body the comment letter, the group believes the OECD 
should remove the requirement to report withholding tax paid as this will be an 
intensive, manual process for many MNEs that significantly increases the compliance 
burden on MNEs.  See pages 7-8 for additional discussion. 
 

e) Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group 
payments of royalties, interest and service fees impose significant additional burdens on 
taxpayers? 
 



 

 

 

 

 

 

 

 

 

15 of 16 

 

As indicated in body of the comment letter, the group believes this type of information, if 
needed, is more appropriately considered as part of the local transfer pricing file and is 
not needed as part of the Template for it to be a high-level risk assessment tool for tax 
authorities.  See page 9 for additional discussion. 
 

f) Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that 
would need to be accommodated in such an approach? Would a requirement for 
reporting the nature of the business activities carried out in a jurisdiction impose 
significant additional burdens on taxpayers? What other measures of economic activity 
should be reported? 

 

The group believes the business activity codes included in the draft Template 
instructions provide sufficient context for tax authorities as part of its high-level risk 
assessment when combined with revenue, pre-tax income, and taxes by jurisdiction.    

 
5. Comments are requested as to whether any more specific guideline on materiality could be 

provided and what form such materiality standards could take. 
 

As addressed in the body of the comment letter, the group believes materiality 
thresholds should be provided and that they can play a part in minimizing the 
compliance burdens for reporting MNEs while not affecting the ability of the Template to 
be a high-level risk assessment tool for tax authorities.  See pages 9-10 for additional 
discussion. 
 

6. Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues 
regarding consistent application of the most appropriate transfer pricing method? 

 

As the question specifically pertains to the transfer pricing aspects of the Discussion 
Draft, it is outside the scope of our comment letter. 

 
7. Comments are requested regarding the most appropriate approach to translation 

requirements, considering the need of both taxpayers and governments. 
 

Because the Template is primarily numerically based, this question is primarily focused 
on the other aspects of the Discussion Draft.  As stated above, the group supports the 
filing of the Template with the reporting MNE’s HTA in the language of that jurisdiction 
or English (as proposed by the OECD).   
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8. Comments are requested as to measures that can be taken to safeguard the confidentiality 
of sensitive information without limiting tax administration access to relevant information. 
 

As addressed in the body of the comment letter, the group urges the adoption of strong 
protections to safeguard the confidentiality of the information provided.  See pages 4-6 
for additional discussion. 

 
 

9. Comments are requested regarding the most appropriate mechanism for making the 
master file and country-by-country reporting template available to relevant tax 
administrations. Possibilities include: 

 

 The direct local filing of the information by MNE group members subject to tax 
in the jurisdiction; 

 Filing of information in the parent company’s jurisdiction and sharing it under 
treaty information exchange provisions; 

 Some combination of the above. 

 
The group believes that the Template should not be included in the master file.  
Additionally, the group believes the Template and the master file should be separately 
submitted to the reporting MNE’s HTA and shared with other tax jurisdictions under 
treaty information exchange provisions or similar protocols agreed to by the tax 
authorities that have strict protocols in place for sharing of taxpayer information.  See 
pages 4-6 for additional discussion. 
 

10. Comments are specifically requested as to whether reporting of APAs, other rulings and 
MAP cases should be required as part of the master file. 

 

As the question primarily pertains to the transfer pricing aspects of the Discussion Draft, 
it is outside the scope of our comment letter. 

 
 
 



 

 

 

 

 

 

Comments Quantera Global on Discussion Draft on 

Transfer Pricing Documentation and CbC Reporting 

To TransferPricing@OECD.org 

From Quantera Global  

Date 23 February 2014 

Topic Comments by Quantera Global on Discussion Draft on Transfer Pricing 

Documentation and CbC Reporting  

 

Quantera Global welcomes the invitation from the OECD to comment on the Discussion 

Draft on Transfer Pricing Documentation and CbC Reporting and is happy to contribute to 

the challenging discussion. We appreciate the work done so far by the OECD and hope 

our input will be useful to finalise the report in a balanced and pragmatic way.  

 

Comment requests and Comments Quantera Global  

 

General comment 

We feel that the Documentation Discussion Draft shows a tendency to provide more 

detailed rules and standard formats that must be followed when preparing transfer pricing 

documentation. Although there is a recognised need for clear guidance to manage both 

MNEs’ and tax authorities’ interests and compliance burden, we belief that transfer pricing 

guidelines and regulations should preferably remain to be principle based instead of rule 

based. This would ensure that the guidance can be practical for a variety of 

circumstances and still be durable.  

 

B.1. Transfer pricing risk assessment – page 3 

Comments are requested as to whether work on BEPS Action 13 should include 

development of additional standard forms and questionnaires beyond the country-by-

country reporting template. Comments are also requested regarding the circumstances in 

which it might be appropriate for tax authorities to share their risk assessment with 

taxpayers. 

 

Comments Quantera Global: 

Standard forms and questionnaires? 

Reporting and documentation requirements should be balanced between the need for 

information of tax authorities and the compliance burden of MNEs. With the introduction 

of the CbC template the compliance burden for MNEs will be already substantially 

increased and additional standard requirements might disturb the balance. Additional 

forms and templates would only make sense if all countries would be committed to apply 

the same standard forms/questionnaires. However this might not be a realistic assumption. 

We belief that standard templates will almost by definition not be properly tailored to the 

specific circumstances a MNE is facing. In addition, filling out a standard form may also 

result in MNEs and tax authorities focussing too much on these templates instead of 

conducting a tailored evaluation and analysis of the transfer pricing specifics of a certain 
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MNE. Therefore we would prefer a more flexible approach that would allow MNEs to tailor 

the documentation to their specific circumstances.  

We feel that the CbC template already provides for substantial additional information to 

allow tax authorities to conduct a reasonable high level risk assessment and would not 

advocate the development of further mandatory standard forms/questionnaires next to 

the master file and local file.  

   

 

Sharing Risk Assessment? 

We feel it does not make sense for tax authorities to disclose their risk assessment strategies 

as this could result in MNEs adjusting their behaviour to the assessment strategy instead of 

applying the arm’s length principle. However it might be efficient to share the findings of a 

transfer pricing risk assessment for those MNEs that are flagged as ‘high risk’. 

 

Instead of jumping to conclusions and immediately start in depth audits, it could make 

sense if tax authorities would first conduct a high level verification of the results with the 

MNE. Such a high level verification may enable the MNE to explain its position and take 

away the tax authority’s risk perception. Conducting such pre-audit risk verification could 

build/facilitate a better understanding between tax authorities and MNEs and further 

increase the audit efficiency. 

 

 

 

B.3. Transfer pricing audit – page 4 

Comments are specifically requested on the appropriate scope and nature of possible 

rules relating to the production of information and documents in the possession of 

associated enterprises outside the jurisdiction requesting the information. 

 

Comments Quantera Global:  

It will be difficult to implement standard international rules for the production of 

documents that are not in the possession of a local company as local legislation may 

differ substantially. We understand that tax authorities sometimes may find it difficult to 

obtain information from abroad but consider this to be exceptions. Also we belief that the 

recent focus on information exchange agreements between countries will substantially 

reduce the situations where relevant documents/information cannot be obtained.  We 

therefore see little urgency to introduce yet another mechanism to obtain relevant 

information. This would increase the compliance burden of MNEs without really expanding 

the scope of information available to tax authorities. Instead we would suggest to further 

optimize the effective use of exchange of information provisions under bilateral and/or 

multilateral treaties. 

 

 

C.1. Master file – page 5 

Comments are requested as to whether preparation of the master file should be 

undertaken on a line of business or entity wide basis. Consideration should be given to the 

level of flexibility that can be accommodated in terms of sharing different business line 

information among relevant countries. Consideration should also be given to how 

governments could ensure that the master file covers all MNE income and activities if line 

of business reporting is permitted. 
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Comments Quantera Global:  

We appreciate that tax authorities may have a wish to obtain an overall understanding of 

the various activities of a MNE. However, in some instances it may be more pragmatic for 

MNEs to prepare a master file at a divisional, business line or regional level. We therefore 

believe that MNEs should be allowed to be flexible and opt for the most efficient and 

appropriate way when setting up their documentation.  

 

If MNEs opt to document master files at the level of business lines, it may be helpful to 

include a specific section in each of the master files to provide brief information of all 

other business lines, indicate what other master files have been established and how they 

tie together within the entire organisation of the MNE. This would enable the tax authorities 

to assess whether other business line information could be relevant for their understanding, 

and if so, they may request these additional master files.  

 

It may be a reasonable assumption that the tax authority in the country of the parent 

company would have access to all master files and therefore be able to verify towards 

other tax authorities whether the listing of business line master files would be complete. 

Also they would be able to exchange other master files under treaty information 

exchange mechanisms upon reasonable request of other tax authorities. 

 

 

C.1. Master file – page 5 

A number of difficult technical questions arise in designing the country-by-country 

template on which there were a wide variety of views expressed by countries at the 

meeting of Working Party n°6 held in November 2013. Specific comments are requested 

on the following issues, as well on any other issues commentators may identify:  

• Should the country-by-country report be part of the master file or should it be a 

completely separate document?  

 

Comments Quantera Global:  

As the country-by-country template will be used for regular risk assessment by tax 

authorities it is likely that such template would need to be filed on an annual basis to allow 

tax authorities to analyse the data.  

MNEs will need to prepare and maintain master files and local files but the timing of the 

submission of these files could be different. The MNE will have them ready to be provided 

on request of tax authorities but without full filing on an annual basis.  

This would suggest that the country-by-country template should at least be a separate 

document that can be filed separate from the master file. However we feel it would make 

sense to include the country-by-country template also as a separate annex of the master 

file. 

 

 

• Should the country-by-country template be compiled using “bottom-up” reporting 

from local statutory accounts as in the current draft, or should it require (or permit) 

a “top-down” allocation of the MNE group’s consolidated income among 

countries? What are the additional systems requirements and compliance costs, if 

any, that would need to be taken into account for either the “bottom-up” or “top-

down” approach? 
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Comments Quantera Global:  

We belief a top-down approach would be preferred from a risk assessment perspective as 

it allows a quick insight in the allocation of overall profit within the MNE. When using 

‘bottom-up’ reporting based on local statutory accounts, this may trigger inaccuracies or 

conversion efforts to establish a common base due to differences in reporting 

requirements in the various countries. MNEs would typically have consolidated accounts 

available so using that as starting point would probably not cause much additional 

administrative burden. An additional benefit would be that available (or even published) 

consolidated accounts would also allow for easy verification by tax authorities. 

 

  

• Should the country-by-country template be prepared on an entity by entity basis as 

in the current draft or should it require separate individual country consolidations 

reporting one aggregate revenue and income number per country if the “bottom-

up” approach is used? Those suggesting top-down reporting usually suggest 

reporting one aggregate revenue and income number per country. In responding, 

commenters should understand that it is the tentative view of WP6 that to be useful, 

top-down reporting would need to reflect revenue and earnings attributable to 

cross-border transactions between associated enterprises but eliminate revenue 

and transactions between group entities within the same country. Would a 

requirement for separate individual country consolidations impose significant 

additional burdens on taxpayers? What additional guidance would be required 

regarding source and characterization of income and allocation of costs to permit 

consistent country-by-country reporting under a top-down model? 

 

Comments Quantera Global:  

Country consolidation would allow for a high level risk assessment by tax authorities based 

on impact on local tax base and from that perspective seems to make sense. However 

country consolidation is not always readily available within MNEs and could therefore 

result in significant additional administrative burden. It might perhaps suffice to provide 

more limited statements on the aggregated level of cross border revenue without a need 

to have full country level consolidation. 

 

  

• Should the country-by-country template require one aggregate number for 

corporate income tax paid on a cash or due basis per country? Should the 

country-by-country template require the reporting of withholding tax paid? Would 

a requirement for reporting withholding tax paid impose significant additional 

burdens on taxpayers?  

 

Comments Quantera Global:  

For risk assessment purposes the effective tax rate and tax paid on a cash basis seem most 

relevant. If there would be a significant deviation between the two there may be reasons 

for further investigations.  

Withholding tax paid seems not directly linked to any potential transfer pricing risk but is 

probably more an indication of the tax effective use of the international treaty network by 

MNEs. We feel that for the purpose of enabling a transfer pricing risk assessment the 

withholding tax paid would not provide much additional information. We therefore 
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suggest to focus the country-by-country template questions on issues that are most 

relevant for transfer pricing and not to include information on withholding tax paid.  

 

 

• Should reporting of aggregate cross-border payments between associated 

enterprises be required? If so at what level of detail? Would a requirement for 

reporting intra-group payments of royalties, interest and service fees impose 

significant additional burdens on taxpayers?  

 

Comments Quantera Global:  

Information on countries’ net receivable/payable position based on the aggregate 

amount of intra group payments could be informative from a risk assessment perspective, 

but would not be conclusive. Given the multitude of different transactions that could 

trigger payments it will be very difficult or even impossible to derive any conclusions from 

aggregated payment data in terms of transfer pricing risks. In addition, for risk assessment 

purposes we belief information on payments in respect of royalties, interest and services 

might only be useful if no qualification issues would occur. However such differences could 

easily occur and therefore we would suggest not to include specific focus on royalty, 

interest and services in the country-by-country reporting.  

 

 

• Should the country-by-country template require reporting the nature of the business 

activities carried out in a jurisdiction? Are there any features of specialist sectors 

that would need to be accommodated in such an approach? Would a 

requirement for reporting the nature of the business activities carried out in a 

jurisdiction impose significant additional burdens on taxpayers? What other 

measures of economic activity should be reported?  

 

Comments Quantera Global:  

We would recommend not to include information on the nature of the business activities 

carried out in a jurisdiction. We believe that summary information to this extent may be 

easily misunderstood. Business activities, and the relevance thereof in a particular country, 

should be considered in view of the entire value chain of an MNE. The country-by-country 

template is in our view not the appropriate document to include this information.  More 

detailed information should be part of the master file/local file. 

 

 

D.3. Materiality – page 7 

Comments are requested as to whether any more specific guideline on materiality could 

be provided and what form such materiality standards could take.  

 

Comments Quantera Global:  

Materiality should always be proportional and balanced against complexity and 

administrative burdens. We feel that the guiding principle has been stated clearly and no 

further guidance is needed. Detailed guidance is difficult to provide in general as it will 

likely not match all specific MNE profiles. As an alternative it might be considered to have 

the MNE indicate what materiality threshold was applied so as to enable the tax 

authorities to review and discuss if they would disagree with the threshold applied. 
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D.5. Frequency of documentation updates– page 8 

Comments are requested regarding reasonable measures that could be taken to simplify 

the documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues 

regarding consistent application of the most appropriate transfer pricing method? 

 

Comments Quantera Global:  

We belief a 3-year evaluation period should be allowed for both master file/local file and 

database studies if no material changes in the MNE’s business operations have occurred. 

Requiring annual update efforts without a real change in operations or relevant 

circumstances would incur an administrative burden for taxpayers. From a risk 

management point of view there would also be little risk for tax authorities in such cases to 

agreeing to the use of documentation for a period of 3 years.  

We support the view that a 3-year period is applied to update database searches (in line 

with updating of the master/local file, assuming no material changes). We believe that an 

annual update of database searches that are limited to ‘refreshing’ financial information 

would not be desired (in terms of additional burden) and could even result in non-arm’s 

length results (e.g., in case comparables in the final sample no longer exist).   

 

We would like to suggest that the 3-year period as mentioned in paragraph 34 would 

apply to the full documentation package (master file, local File and database search) in 

cases where no material changes in operations/circumstances have occurred. Obviously 

a firm statement to that effect should be provided by the MNE. 

 

 

 

D.6. Language– page 8 

Comments are requested regarding the most appropriate approach to translation 

requirements, considering the need of both taxpayers and governments. 

 

Comments Quantera Global:  

 

Although we appreciate that local tax authorities sometimes might require transfer pricing 

documentation in their local language, we would like to suggest to set one common 

standard that is based on TP documentation in English. At the same time local tax 

authorities should be allowed to make reasonable request for translations into local 

language. This will allow MNEs to apply the English language as default and limit 

translations to the extent necessary. This way a MNE remains flexible. It still may be 

practical to provide translated documents up front in one country considering the specific 

circumstances but without a need to do so in all countries. 

 

D.8 Confidentiality – page 9 

Comments are requested as to measures that can be taken to safeguard the 

confidentiality of sensitive information without limiting tax administration access to relevant 

information. 

 

Comments Quantera Global:  

All tax authorities should have legal obligations to keep information confidential to the 

extent possible. When required by law they may, however, be forced to submit 
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documentation to court. At this stage information may become part of the public 

domain.  

 

We would like to suggest to leave it is at MNEs discretion to determine the level of detail 

they would like to expose in their master file/local files. In case tax authorities would require 

further details, they would be able to request for such specific information and also discuss 

specific concerns in respect of confidentiality. 

 

It may make sense to allow a MNE to build its Transfer Pricing documentation in such a 

way that certain parts may be easily removed/added, e.g. by using annexes that provide 

more in depth information on topics briefly addressed in the base document. Tax 

authorities should be advised to accept any choices made by MNEs in this respect as long 

as they are provided with all relevant information. 

 

 

 

E. Implementation – page 10 

Comments are requested regarding the most appropriate mechanism for making the 

master file and country-by-country reporting template available to relevant tax 

administrations. Possibilities include:  

• The direct local filing of the information by MNE group members subject to tax in the 

jurisdiction;  

• Filing of information in the parent company’s jurisdiction and sharing it under treaty 

information exchange provisions;  

• Some combination of the above. 

 

Comments Quantera Global:  

We consider the question to be twofold: (1) when should the TP documentation be 

provided and (2) to whom should it be provided. 

Under the assumption that MNEs strive to be compliant, information contained in the 

master file and local files should in our view only be provided upon request by tax 

authorities. It would in our view not make sense if MNEs would be obliged to submit 

information which would not be reviewed.  

 

Country-by-country reporting should, however, probably be submitted every year in order 

to enable the tax authorities to perform the risk assessment process. In our view it would be 

most practical if the country-by-country reporting template would be submitted to the tax 

authority of the headquarters of the MNE and should be further distributed by that tax 

authority to other tax authorities involved under treaty information exchange provisions. 

 

MNEs should have the (other) relevant Transfer Pricing information available upon request 

at local and headquarters level. 

 

 

Annex I to Chapter V – Transfer pricing documentation – Master file 

Comments are specifically requested as to whether reporting of APAs, other rulings and 

MAP cases should be required as part of the master file.  

 

Comments Quantera Global:  
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We feel that information on rulings, MAP cases and APAs would not add substantial value 

to the master file, as the latter contains sufficient factual information for tax authorities to 

make their initial assessment. Rulings, MAP cases or APAs address specific situations (often 

stemming from the past and containing some sort of compromise) which would often not 

be representative for the overall situation of a MNE.  

Tax administrations should also not require access to APAs, MAP cases and rulings that do 

not address the activities of an MNE in their country.  
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17 February 2014 
 
 
Dear Sir/Madam 
 
Discussion Draft on Transfer Pricing Documentation and Country-by-Country Reporting – 30 January 2014 
 
We are writing in response to the OECD’s request for comments in relation to the Discussion Draft on Transfer 
Pricing Documentation and Country-by-Country Reporting released on 30 January. 
 
Reed Elsevier is a world leading provider of professional information solutions. We operate across several 
professional market segments through five business divisions comprising of Elsevier, LexisNexis Legal and 
Professional, LexisNexis Risk Solutions, Reed Exhibitions and Reed Business Information. Reed Elsevier operates in 
more than 30 countries and employs approximately 28,500 people worldwide.   
 
We set out below our representations on the discussion draft. We have focused our representations on the key 
issues for our business  
 
Country-by-country reporting (“CBCR”) Template Annex III to the Transfer Pricing Documentation-Master File 
 
We have a number of concerns in relation to the CBCR template. If the template is implemented as drafted, we 
anticipate that completion of the template on an annual basis will require a substantial investment both in terms of 
additional resource and upgrade of our reporting systems. 
 

1) We consider that the CBCR template should be a separate document and not form part of the Master file. 
This is because in its current format we anticipate the template would take a considerable amount of time 
to complete. We would expect this to take twelve months from the year end. Including the template as 
part of the Master file would therefore delay the completion of the Master file. From a practical 
perspective this could cause difficulties in countries where a Master file is required as part of the local 
contemporaneous documentation requirements. Failure to complete the CBCR template ahead of the tax 
return submission deadline for these locations could mean that the local tax authorities view the Master 
file as incomplete and not contemporaneous. An example of a country where a Master file is required 
under the local documentation requirements is Spain, where the corporate tax submission deadline is 25 
July, only 7 months after the year end.   
 

2) We consider that the CBCR template should be prepared on a ‘top down’ basis by country. This method will 
result in the least impact to our business in terms of resource and investment in systems. This is because 
Reed Elsevier’s reporting systems are organised on a management reporting basis rather than a legal 
entity basis. A ‘top down’ basis by country is something that could be prepared centrally with minimal 
additional input from our local businesses. A ‘bottom up’ approach however would require one of two 
methodologies for completion : 
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a. A manual data collection exercise of statutory information from each legal entity within the group. 

Reed Elsevier is comprised of several hundred legal entities preparing accounts under many 
different local accounting standards and a data collection exercise on this scale would represent a 
significant task requiring dedicated additional resource in each division. 
 

b. Reengineering our management systems to organise them on a legal entity basis rather than a 
management entity basis. This would be a large scale project and would represent a significant 
investment in systems involving a large amount of resource and cost in return for little benefit to 
the company. This would not be a practical approach for Reed Elsevier, as the reorganisation of our 
reporting systems would not be consistent with the requirements of our wider finance teams for 
management reporting purposes. 

With either the top down or bottom up approach it is likely that an additional manual data collection 
exercise would be required if the CBCR template included details of intercompany transactions (please see 
our separate representations on this issue at point 3).  

 
3) We consider that the CBCR template should not include details of intercompany transactions (royalties, 

interest and service fees). As outlined at point 2 above, this would require a manual data collection 
process for several hundred legal entities. The data would then have to be reviewed centrally and 
reconciled to ensure that the data provided by different countries was prepared on a consistent basis. The 
resource required for this task should not be underestimated, as a large proportion of time on our existing 
transfer pricing documentation programme relates to reconciling transaction information provided by 
different countries. 
 
Additionally, as a large multinational with several hundred legal entities, it is necessary for Reed Elsevier to 
adopt a risk based approach to transfer documentation to enable us to focus on the largest transactions 
within the group. We understand that this approach is consistent with the approach taken by other 
multinationals and also by tax authorities when auditing transfer pricing issues. Including transaction 
information for every legal entity as part of the CBCR template would require a large data collection and 
reconciliation exercise requiring significant resource. This granular approach is not consistent with a risk 
based approach or the materiality concept discussed in section D.3 of the discussion draft.      
 
We consider that the Master file and local country files should already contain sufficient information 
regarding the intercompany transactions to enable the tax authorities in a particular jurisdiction to 
adequately assess the risk relating to our transfer pricing policies and intercompany transactions. Reed 
Elsevier therefore considers that the inclusion of transaction data as part of the CBCR template is an 
unnecessary additional step which does not add significant value to our existing contemporaneous 
transfer pricing documentation.   
 

4) We consider that withholding tax should not be included as part of the template. We do not currently 
collect information from our local entities on withholding taxes paid as, while some locations may pay 
significant amounts of withholding taxes, the overall amounts paid are not considered material from a 
group perspective. Including this as part of the template will therefore present an additional burden for us.  
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5) The template includes a section for ‘place of effective management’ of each entity which the guidance 
explains should be determined in accordance with the provisions of Article 4 of the OECD Model Tax 
Convention and its accompanying commentary. As outlined previously, Reed Elsevier is comprised of 
several hundred legal entities and to carry out such a review for all entities within the group would be a 
substantial task. This would also be inconsistent with our risk based approach as outlined previously at 
point 3. In our view this column of the template should be renamed as either ‘country of tax residence’ or 
‘country of incorporation’ which is data that should be readily available.  
 

6) The template includes a section for ‘important business activity codes’. To complete this section accurately 
we would need to carry out a full review of each legal entity to determine the nature for all activities 
undertaken by each entity. As we have several hundred legal entities this would represent a substantial 
undertaking. We would therefore suggest that this column be removed from the template.     
 

Benchmarking (D.5 Paragraph 34)  
 

• We welcome the suggestion that benchmarking searches may be updated every three years and this is 
consistent with the policy currently applied within Reed Elsevier. However, we do not agree that that 
financial data for comparables should be updated on an annual basis due to the cost and timeframe 
involved with this process. We like most multinationals do not have access to the relevant benchmarking 
databases in-house and therefore rely on third parties to prepare our benchmarking studies on our behalf. 
Due to the large number of benchmarking studies we prepare to support our transactions, this process 
incurs significant costs and takes approximately three months to complete. We anticipate that refreshing 
the financial information on an annual basis would increase costs significantly as we would still need to 
outsource this work to a third party service provider. Additionally, from our experience in updating our 
benchmarking studies, we have found that there is often little movement of the benchmarking results even 
over a three year period so updating this annually is unnecessary.   

 
We do not consider that financial data should be updated outside the three year cycle.   

 
Materiality (D.3 Paragraph 29)  
 
 We welcome the inclusion of guidance in respect of materiality and would suggest the inclusion of more 
prescriptive guidance in this respect. Consideration could also be given as to whether it is appropriate to consider 
materiality from an overall group perspective or at the individual entity level. 
 
It is our view that materiality should be considered in relation to the following points:  
 

a. A materiality threshold for including entities within the transfer pricing documentation programme – this 
could be an absolute value or a relative value based on a specific indicator (e.g. revenues or intercompany 
transaction values) 
 

b. Once an entity has been selected for inclusion in the documentation programme there could be a second 
materiality threshold relating to the transactions that are covered in detail in the transfer pricing report. 
Again this could be an absolute value or a relative value (e.g. a percentage of the overall intercompany 
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transaction value for that entity). We would be in favour of adopting the percentage of overall intercompany 
transaction value approach for the purposes of such a threshold. 

It should also be considered whether additional materiality criteria are required for completing the CBCR template.       
 

 
Local Comparables (D.9 Paragraph 42) 
 
 We consider that this section as worded will cause certain tax authorities to argue that local comparables must be 
used in preference to regional comparables.   Until now tax authorities usually take a pragmatic view that using 
regional comparables is an acceptable approach. 
 
In practice, it can be difficult to identify local comparables for some countries using the commercially available 
databases. Reed Elsevier, in line with other multinationals adopts an approach of using regional comparables for 
Europe, Asia and the Americas to support its transfer pricing policies across all transactions. 
 
When we carry out regional searches we typically carry out a review of the final set to determine whether the 
locations of the comparables reflect the locations of Reed Elsevier group companies providing the services. In 
practice however we find that some countries are poorly represented in the commercial databases and therefore 
the regional approach is the best way of determining comparables. 
 
There may be some local comparables as part of the regional set.  However, an attempt to extract subsets of local 
comparables from those regional searches would not be helpful as the sample size would typically be too small to 
obtain any meaningful data regarding the appropriate arm’s length range.  We do not support the search for local 
comparables for every transaction as it is impractical and costly.  
 
We consider that this section should be reworded to accept the use of regional comparables where either:  

• The same or similar services are provided  by a  number of services providers in different jurisdictions 
within the same geographic region as part of a broader overall service, or 
 

• Where a sufficient number of local comparables are not readily identified as part of a regional search to 
provide meaningful data regarding the arm’s length range   

 
Language (D.6 Paragraph 35) 
 
We welcome the proposed guidance that the Master file should be prepared in English and that local country tax 
administrations should make specific requests for the translation of parts of the file where required.  

In our view the same process should apply to the local country files. Our local country files are prepared centrally 
with the support of the local businesses in English. The costs of translating all reports as standard into the local 
language would be significant and there is the additional risk that the meaning of the reports could be altered in the 
translation process. We would therefore suggest revising the wording so that local files can be prepared in English 
and translated into local language where specifically requested by the local tax authority requesting the 
documentation.    
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Definition of ‘Business line’  
 
There are several references to the term ‘business line’ within the guidance. This term should be clearly defined to 
avoid misunderstandings. For example Reed Elsevier is divided into five customer facing divisions which could then 
be further divided into specific business areas. We would ideally want to clarify whether the divisions would 
represent a business line or whether the specific business areas of each division would be the business lines. 
 
Title of the 25 most highly compensated employees (Annex 1 to Chapter 5)  
 
 We consider that this section should not be included as part of the Master file. This is highly sensitive information 
and although the discussion draft indicates that individuals’ names should not be included, it would be relatively 
easy to identify the individuals from their job titles.  
 

We would like to thank you for providing us with the opportunity to comment on the discussion draft and Look 
forward to being included in the discussion process 
 
Yours faithfully  
 

 
 
Paul Morton 
Catherine Goodman 
Paul Hewitt 
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OECD Centre for Tax Policy and Administration 
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France 

23 February 2014 

Dear Sir/Madam 

Rio Tinto Response to the OECD Discussion Draft on Transfer Pricing 
Documentation and CbC Reporting 

1. 	Rio Tinto welcomes this opportunity to comment on the OECD Discussion Draft 

on Transfer Pricing Documentation (TPD") and Country by Country ("CbC") 

Reporting, issued on 30 January 2014. The level of engagement the OECD has 

facilitated with tax administrations and taxpayers to reach this stage of the 

draft, in such a short tinneframe, is to be commended. However, we feel that 

there is still a considerable amount of work required before a consensus is 

reached between taxpayers and tax administrations in this area, especially with 

regards to the following: 

• The volume of information that is expected to be provided by the taxpayer 

and its usefulness in meeting the TPD objectives as set out in paragraph 5 of the 

discussion draft; 

• The additional burden the collation and analysis of information requested will 

put on both the taxpayer and tax administration; and 

• The form of the information to be provided by the taxpayer and degree of 

flexibility that should be allowed in this regard. 

2. 	We have addressed each of the above points in more detail below but 
summarise our key points as follows: 

2.1. 	The proposals as they currently stand will create a significant increase in the 

transfer pricing compliance burden for MNEs. 

2.2. 	The proposals do not specifically target the 'misbehaving minority' that tax 

administrations are looking to catch, which creates an unnecessary burden on 
the 'reputable majority'. 

2.3. 	It is strongly felt that the increased burden would not be commensurate with 

the benefits received by tax administrations, i.e. in allowing them to carry out 

high level risk assessments or conduct an audit. 



2.4. 	The same point as 2.3 above applies for taxpayers, i.e. the proposals do not 

necessarily ensure more appropriate consideration is given to transfer pricing 

0 	arrangements. TPD may not be produced that is balanced in accordance with a 

'risk rating' and that the burden of complying with the proposals will actually 

reduce the likelihood of long drawn out and expensive audits and double 

taxation relief claims. 

0 	2.5. 	To assist in reducing the increase in compliance burden on taxpayers, a clear 

materiality threshold needs to be introduced that is accepted on a unilateral 
basis. The small and medium sized enterprise exemption should be extended to 

a country basis and a transaction basis within any country. We have provided 

details of our thoughts on a materiality threshold in the main response below. 

2.6. 	To further assist in reducing the burden on MNEs, it is essential that a high 

degree of flexibility is granted with respect to how data is presented and the 

sources from which it is obtained. It should be recognised that MNEs report data 

in many different ways and that a 'one size fits all' approach is not feasible. 

2.7. 	Where a country already produces TPD and tax return disclosures that would 

allow tax administrations to meet their objectives, taxpayers should not be 

obliged to standardise their approach in line with the current proposals, 

especially if this is likely to cause confusion and reduce the overall benefit to 

both parties. For example, if a country reports its data on a consolidated basis, 

there should not be a requirement to disaggregate such information in order to 

report on an entity by entity basis. The burden would be excessive on the 

taxpayer and the results less meaningful to the tax administration. 

2.8. 	Confidentiality is a major concern to Rio Tinto. We have provided our specific 

comments on confidentiality in the main response below. 

The Volume and Usefulness of Information 

3. The way the objectives of the TPD requirements, set out in paragraph 5, apply to 

the proposed three documents (master file, local file and CbC template) appears 

to be confused. This leads to confusing wording and a resulting request for more 

data to be disclosed than would otherwise be required to meet the objectives. 

4. The CbC reporting template and the master file should be closely related to the 

first objective and should only contain the minimum amount of information 

required to carry out a high level risk assessment. 

5. The local file, together with any local country reporting requirements, should be 

closely related to the second objective, which is to ensure taxpayers give 

appropriate consideration to transfer pricing requirements in establishing 

related party prices. 

6. The local file also provides a starting point for the third objective, (providing the 

tax administration with the information they require to conduct an audit of the 

taxpayers transfer pricing practices) but this objective will only ever be 

completely satisfied after additional information is requested by the tax 

administration during an audit. It should not be expected that all possible 

information could ever be included in the local file, which would require the 

taxpayer to 'preempt' all potential tax administration questions and angles of 

attack. 
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Master File 

7. The current list of information requested in the master file is significant and 

would be onerous on taxpayers, especially the proposal to include a written 

functional analysis in the file. Further, some of the information requested is 

unlikely to be of any value to tax authorities and may be detrimental to them 

achieving an informed view of the MNE's transfer pricing risk level, without the 

context that only the local file will be able to provide. If the main purpose of the 

master file is to enable a transfer pricing risk assessment, the information 

requested is not only excessive but will be duplicated with information to be 

included in the local files. 

8. The master file should be kept at a high level, with the detail covered in the local 

file. The functional analyses in the local files describe the business activities and 

the tax authorities should refer to it for required detail. Tax Administrations are 

in danger of interpreting data incorrectly, if it is not considered in the context 

provided in the local file. 

9. We question why tax authorities in countries where a specific line of business is 

not represented should have the ability to see the results of that line of 

business? There is a clear discomfort with disclosing intangibles, intercompany 

financial activities and other financial and tax positions such as APAs and MAP 

claims where they have no relevance in a given country. 

10. With regards to APAs, it is not possible from a brief description of any APAs 

agreed with other countries to conclude that the same or similar pricing 

arrangements should apply elsewhere. APAs are agreements between a 

taxpayer and specific tax authorities and are agreed under strict criteria (i.e. the 

critical assumptions). There should be relevance to the country or in some 

circumstances to a transaction if the information is to be disclosed and shared. 

11. Just because a situation has been settled at the MAP stage under a negotiation, 

does not mean that the same or similar settlement could or should be reached 

in transactions between different associated companies. This information is 

therefore not relevant or helpful to other tax administrations and should 

therefore be excluded from the master file. 

CbC Template 

12. The information requested in the CbC template as it stands is excessive. It 

creates an unnecessary burden on taxpayers which does not appear to have a 

commensurate benefit to tax administrations. The following CbC reporting items 

are considered excessive for the purpose of a high level risk review and should 

be removed or in some cases relocated to the master file or local file where they 

will be more meaningful and considered in the appropriate context: 

• 	Total Withholding Tax Paid (already provided at local level) 

Stated capital and accumulated earnings 

Tangible assets (move to master file or local file) 
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• Royalties Paid to and Received from Constituent Entities (move to local file) 

• Interest Paid to and Received from Constituent Entities (move to master file or 

local file) 

• Service Fees Paid to and Received from Constituent Entities (overview in master 

file and local file) 

Local File 

13. Rio Tinto would not welcome the introduction of standardised forms unless 

existing disclosure requirements were standardised and reduced on a 

multilateral basis. It is also difficult to support an introduction of such forms 

until the volume of data being suggested for inclusion in the CbC reporting 

template is significantly reduced. 

14. The requirement for local country comparables is very onerous. Evidence is 

lacking on why local comparables (if available) are more reliable than regional 

comparables and why this would impact a risk assessment made by a tax 

administration. 

15. The proposal for updating comparable studies every 3 years in situations where 

there are no material changes to a transaction is welcomed. A further reduction 

in the compliance burden would be welcomed, where transactions agreed with 

a tax administration as being low risk (through the feedback of results from the 

risk assessment), do not require any update of comparables what so ever. 

The Burden of Collating and Analysing Information for the Taxpayer and Tax 

Administration 

16. To further assist in managing the compliance burden for taxpayers, the OECD 

should use this opportunity to provide clear guidance on low-risk or low profit 

transactions that ought not to require significant resource to document for 

master file or local file purposes. 

17. The lack of proposals in the draft guidance on how the compliance burden for an 

MNE can be reduced as a result of the risk assessment is concerning. There is a 

natural inclination that MNEs that clearly fall within a low risk' categorisation 

should have a reduced compliance burden compared to a MNE falling into a high 

risk categorisation. The OECD should focus its efforts towards determining 

criteria for tax administrations to identify low, medium and high risk taxpayers 

on a consistent basis in order to reduce compliance burdens. 

18. Where a low risk rating is determined, there should be a commensurate 

reduction in the level of TPD that the taxpayer is required to prepare for the 

particular country or transaction. 

19. Any increased TPD burdens should also be followed by faster audits, e.g. a 

requirement to complete within 12 months and faster resolution of any double 

taxation suffered. Mechanisms such as arbitration conventions should be 

introduced to ensure double tax situations are always resolved one way or 

another. 
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Master File 

20. The master file concept as it is described would create a significant burden on 

Rio Tinto, which currently adopts a risk based approach to producing its TPD, i.e. 

the decision whether or not to prepare TPD for a particular transaction or entity 

is subject to an internal materiality threshold. 

21. A requirement to produce master file and local file TPD for all transactions and 

entities on an annual basis would not be possible without significantly increasing 

the burden on the business. We would expect tax administrations to be in 

similar resource constraints and therefore unable to process the additional 

information, rendering it useless. We therefore suggest the content of the 

master file as it stands be carefully considered against the benefits anticipated. 

22. The request for information on the 25 most highly paid employees, would create 

a compliance burden, potential confidentiality issues and it is also unclear why 

such information would be of use for the purposes of a risk assessment. CbC 

information based on the total number of employees and the associated cost 

base should be sufficient for this purpose. 

CbC Template 

23. The OECD should consider ways to make the compilation of information 

required in the CbC template as small a burden as possible. The following should 

be considered: 

23.1. Have the data criteria set in bands, rather than absolute amounts. 

23.2. Introduce materiality thresholds to remove the need to disclose data on 

immaterial countries and transactions. The criteria for immateriality could be set 
as follows: 

• If a country contributes less that 1% of the MNE's total revenues or earnings, tax 
and employees 

• If a transaction contributes less than 1% of a country's total revenues or earnings. 

24. Where the information in the CbC template is already disclosed in the tax return 
or associated tax return disclosures, completing CbC template with the same 

information would be duplicative, unless the need to complete locally filed 
forms is removed. 

The Form of Information to be Provided and Degrees of Flexibility 

Master File 

25. Rio Tinto operates on a global basis through product group lines ("business 

line"). A master file prepared by business line, rather than a single group file, 

would be more appropriate for Rio Tinto. However, other MNEs, organised on a 

country or regional basis may have an alternative approach to better describe its 
business structure. 

26. We recommend that flexibility on how a business prepares its master file is 

allowed. The OECD should encourage engagement between taxpayers and tax 

authorities on this matter so that it can be agreed in advance, how the master 
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file is best structured to provide valuable and meaningful TPD, with the 

minimum burden imposed on both parties. 

27. Below is an example of how a large MNE, organised along business lines, such as 

Rio Tinto, would prepare its master file data. 

Level 1 Overarching master file to provide a high level group overview. 

Level 2 Business line master file with specific business line information. 

Level 3 Global functions file for functions received by all entities. 

CbC Template 

28. The collection of data for the CbC reporting template in its current form will 

create a significant burden for taxpayers 

29. The paper asks for comment on whether an entity by entity analysis or a sub 

consolidation by country is appropriate for the CbC reporting template? Both 

options could result in a significant administrative burden for Rio Tinto. In 

addition, the information required for a consolidation by country would require 

a major system upgrade by Rio Tinto due our reporting on a business line basis. 

Investment in such an upgrade would be costly and take time to implement. Rio 

Tinto recommends a hybrid approach to preparing CbC information, where it is 

presented based on local tax filing requirements. For example, the consolidated 

tax returns filed in countries such as the USA and Australia could be used to 

provide information such as revenue and earnings before income tax. In other 

countries (e.g. Canada, UK), where entity by entity returns are made, entity data 

could be easily provided. This would result in reliable information already used 

for statutory tax filing purposes to be used for CbC reporting. 

30. In order for the above proposals to be workable, the use of taxpayer judgement 

and flexibility in preparing the required information in a way that the taxpayer 

considers most appropriate and most meaningful to tax authorities, without 

creating a massive burden, is required. It would need to be recognised that such 

information would not tie back to group consolidated accounts (and the tax 

payer should not be asked to do this) but should provide sufficiently reliable 

basis for a high level risk assessment to be made. 

31. Disaggregation of consolidated accounts in order to provide an entity by entity 

view in a fiscal unity situation would create a huge burden for Rio Tinto and it is 

not clear how such information could be of use to tax administrations. If there 

are any concerns about a particular entity within a consolidated tax group, we 

would rather see focussed dialogue taking place between tax payer and tax 

authority to address such an issue, rather than requests for unnecessary and 

time consuming processes. 

32. Consistency in the reporting would be hard to achieve, even with clear guidance 

as there will always be exceptions and comparability issues between business 

lines and countries. 

33. The paper asks whether the CbC template requires one aggregate number for 

corporate income tax paid on a cash or due basis per country. Flexibility is 

essential on this point. MNEs should be able to use data that they have to hand, 

whether it be 'tax paid' in the year or 'tax due' for the year being reported.. Rio 
Tinto already collates its tax paid on a global basis by country for its Taxes Paid 

Report. Given this information is readily available, it would make sense to 

disclose on this basis. 
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Local File 

34. The information requested in the local file appears similar to information 

already produced at a transactional level in our key countries. Similar to the 

master file, data for the local file should be provided on a basis that best 

describes the activities from a business perspective. This will differ from 

taxpayer to taxpayer so flexibility in this regard is paramount, i.e. the taxpayer 

should have the flexibility to present the data in the way it thinks is most 

appropriate. This is another area where cooperation between the taxpayer and 

tax administration in reaching the most useful and least burdensome consensus 
should be encouraged. 

Other Comments 

Implementation 

35. The paper suggests three ways in which tax authorities could share the master 
file: 

• Direct local filing of the information by MNE group members subject to 
tax in the country. 

• Filing of information in the parent company's country and sharing it 
under treaty information exchange provisions; and 

• Some combination of the above. 

36. On the basis that Rio Tinto would provide multiple master files by product line, it 

would be important that only countries hosting the same product line activities 

are able to obtain the relevant master file. For example, the Iron Ore product 

line master file should not be shared with the French tax administration as 

France has no Iron Ore associated activities. We would welcome greater 

dialogue, with regards to master file distribution protocol, between the taxpayer 
and the tax administration. 

Confidentiality 

37. Tax authorities need to be mindful of information that cannot be shared for 

commercial and legal reasons and taxpayers need complete certainty and 

confidence that there will be no public disclosure of such information. Where a 

treaty does not exist, it is difficult at this stage for MNEs to be reassured that the 

disclosure of sensitive and relevant information will be carefully and sufficiently 

controlled. The level of detail required in the CbC report (e.g. total employee 

expense, royalties and service fees) could potentially lead to issues where such 

data is considered to be confidential and should not be disclosed to third 
parties, including foreign authorities. 

38. Local files may indeed be submitted to the relevant jurisdictions (when 

requested), but that the master file should be retained in the location of the 

parent and only shared under existing exchange of information principles. 

39. The CbC report should be filed in the location of the parent and also shared 

under existing exchange of information principles. 
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40. The OECD guidance should clarify that there should be no obligation for 

taxpayers to routinely submit master file TPD with tax returns or any other 

legally required submissions. 

41. The confidentiality of this information could be safeguarded by using the 

following measures: 

• Disclosure of master file and CbC information only to the MNE parent's home 

country tax administration for sharing to other countries under information 

exchange treaties as the exclusive means of sharing the information. MNE 

group members should not be compelled or coerced through penalties to 

provide the information to countries that have not entered into information 

exchange treaties. These treaties provide administrative and political measures 

to address countries that fail to maintain the confidentiality of the information 

provided. 

• Reviewing (rather than filing) of sensitive information at taxpayer premises. 

• Introducing legally binding confidentiality agreements between taxpayers and 

tax authorities. 

• Information should not be disclosed to any other party in the same or any other 

country without the express written acknowledgement of the taxpayer. 

Sharing Risk Assessment Outcomes with Taxpayers 

42. It is appropriate in all circumstances for the tax administration to share their risk 

assessments with taxpayers. There should be two-way transparency between 

taxpayers and tax administrations surrounding these additional disclosures. 

Knowing how a tax administration perceives the taxpayer and where it sees the 

most risk in the taxpayers business enables the taxpayer to prepare and provide 

complete and more "useful" TPD. 

43. A link between the risk assessment feedback and the level of TPD required to be 

prepared by the taxpayer would have been welcome in the proposals. There is 

currently no reassurances made that the increased TPD burden will provide 

benefit to the taxpayer, e.g. through a reduced level of TPD at the local file level, 
less intensive and drawn out audits and faster relief from double taxation. There 

are no reassurances that the increased TPD levels will reduce the burden 

associated with the above. 

CbC Template 

44. The CbC template should be a separate document to the master file. The CbC 

report should not be made available to each and every tax administration, e.g. if 

the MNE does not have any activities in a particular country or the materiality 

threshold is not met. 

Conclusion 

45. The proposals in the discussion draft as it stands would create a significant 

compliance burden on businesses and it is by no means clear that the goal of 

improving risk assessment processes will be achieved. 

46. We believe that the discussion draft needs to be revisited and its focus switched 

to 'what is the minimum amount of information needed' in order to achieve the 

'high level risk assessment' objective. 
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47. 	Rio Tinto is happy to continue a constructive dialogue with the OECD on this 

topic and we look forward to the public consultations that will begin shortly. 

On behalf of Rio Tinto 

Global Head of Tax 
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Comments	  	  on	  the	  Discussion	  Draft	  on	  Transfer	  Pricing	  and	  documentation	  and	  CbC	  Reporting	  
	  
R.A.W.	  Rijnvos	  
Kerkstraat	  60	  A	  
5731	  BJ	  Mierlo	  
Netherland	  
	  
	   	   	   Mierlo	  23	  February	  2014	  
Dear	  reader,	  
	  
With	  interest	  I	  have	  read	  the	  discussion	  draft	  on	  transfer	  pricing	  documentation	  and	  CbC	  reporting.	  I’m	  very	  
interested	  in	  the	  answers	  from	  the	  public	  consultation	  and	  look	  forward	  to	  the	  final	  draft	  on	  transfer	  pricing	  
documentation	  as	  well	  as	  other	  actions	  following	  from	  the	  BEPS	  project.	  
	  
Underneath	  you	  will	  find	  my	  comments	  on	  the	  Discussion	  draft.	  
	  
Kind	  regards	  
	  
Rob	  Rijnvos	  
Phone:	  0031	  492784218	  
Email:	  rawrijnvos@mac.com	  
	  
	  
B.1.	  	  Transfer	  	  pricing	  	  risk	  	  assessment	  
	  
Comments	  	  are	  	  requested	  	  as	  	  to	  	  whether	  	  work	  	  on	  	  BEPS	  	  Action	  	  13	  	  should	  	  include	  	  development	  	  of	  	  additional	  
standard	  	  forms	  	  and	  	  questionnaires	  	  beyond	  	  the	  	  country-by-country	  	  reporting	  	  template.	  	  Comments	  	  are	  	  also	  
requested	  	  regarding	  	  the	  	  circumstances	  	  in	  	  which	  	  it	  	  might	  	  be	  	  appropriate	  	  for	  	  tax	  	  authorities	  	  to	  	  share	  	  their	  	  risk	  
assessment	  	  with	  	  taxpayers.	  
	  
Development	  of	  additional	  standard	  forms	  and	  questionnaires	  beyond	  the	  country-‐by-‐country	  reporting	  template.	  
This	  question	  focuses	  on	  the	  need	  to	  standardize	  or	  not.	  Since	  the	  field	  of	  transfer	  pricing	  is	  complex	  and	  in	  the	  field	  
of	  professional	  judgment,	  standardization	  in	  the	  form	  of	  additional	  standard	  forms	  could	  lead	  to	  more	  questions	  
arising	  from	  tax	  payer	  as	  well	  as	  Jurisdictions	  who	  follow	  different	  regimes	  that	  slightly	  or	  larger	  deviate	  from	  the	  
guidelines.	  This	  won’t	  bring	  more	  clarity	  in	  some	  cases.	  Therefore	  it	  would	  be	  wise	  to	  be	  reluctant	  in	  developing	  of	  
additional	  forms	  and	  questionnaires.	  The	  tax	  administration	  in	  case	  should	  be	  equipped	  with	  the	  necessary	  
knowledge	  to	  asses	  the	  right	  Transfer	  pricing	  risks	  and	  ask	  the	  appropriate	  questions.	  
Sharing	  of	  the	  risk	  assessment	  by	  tax	  authorities	  with	  taxpayers	  would	  be	  a	  good	  idea.	  This	  is	  because	  it	  is	  making	  
sound	  and	  clear	  what	  the	  objectives	  are	  in	  case	  of	  tax	  audits.	  Asking	  full	  disclosure	  from	  Multinationals	  about	  their	  
tax	  position	  is	  a	  sign	  of	  good	  corporate	  governance.	  To	  take	  a	  lead	  in	  this	  it	  is	  certainly	  a	  good	  idea	  that	  tax	  
administrations	  act	  alike	  and	  show	  there	  full	  disclosure	  of	  their	  tax	  risk	  assessment.	  Working	  on	  an	  equal	  basis	  and	  
not	  playing	  hide	  and	  seek	  will	  benefit	  an	  open	  discussion.	  
	  
B.3.	  	  Transfer	  	  pricing	  	  audit	  
	  
Comments	  	  are	  	  specifically	  	  requested	  	  on	  	  the	  	  appropriate	  	  scope	  	  and	  	  nature	  	  of	  	  possible	  	  rules	  	  relating	  	  to	  	  the	  
production	  	  of	  	  information	  	  and	  	  documents	  	  in	  	  the	  	  possession	  	  of	  	  associated	  	  enterprises	  	  outside	  	  the	  
jurisdiction	  	  requesting	  	  the	  	  information.	  
	  
Obtaining	  the	  necessary	  documents	  outside	  the	  jurisdiction	  by	  the	  tax	  administration	  is	  the	  first	  option.	  The	  tax	  
administration	  should	  rely	  on	  the	  cooperation	  of	  the	  Multinational.	  This	  would	  be	  the	  first	  option	  because	  the	  lines	  
between	  tax	  administration	  conducting	  the	  audit	  and	  the	  audited	  enterprise	  are	  direct	  and	  short.	  This	  is	  different	  in	  
cases	  where	  exchange	  of	  information	  mechanisms	  are	  in	  place.	  These	  usually	  take	  longer	  times	  to	  collect	  the	  
information	  needed	  and	  there	  is	  a	  risk	  of	  misinterpretation	  of	  wanted	  documentation.	  Direct	  lines	  between	  tax	  and	  
taxpayer	  will	  mitigate	  the	  risk	  of	  misinterpretation	  and	  if	  such	  misinterpretation	  exists,	  they	  can	  be	  quicker	  solved.	  
	  
In	  each	  case	  it	  is	  necessary	  that	  the	  tax	  administration	  conducting	  the	  audit	  explain	  in	  writing	  the	  need	  for	  the	  



information.	  For	  example	  they	  find	  a	  risk	  that	  costs	  of	  a	  license	  fee	  imposed	  on	  the	  audited	  company	  could	  be	  larger	  
than	  other	  related	  license	  fees.	  Or	  the	  tax	  administration	  want	  to	  know	  if	  the	  costs	  of	  the	  head	  office	  imposed	  on	  
the	  company	  in	  audit	  are	  not	  to	  high.	  	  
The	  company	  needs	  to	  know	  in	  writing	  what	  the	  objective	  of	  the	  audit	  action	  is.	  The	  tax	  auditor	  and	  the	  audited	  
company	  make	  a	  written	  notice	  of	  information	  needed.	  Signed	  by	  both	  parties.	  The	  tax	  auditor	  is	  notifying	  the	  
company	  that	  the	  information	  will	  also	  be	  passed	  through	  in	  the	  exchange	  mechanisms	  and	  that	  they	  will	  start	  in	  a	  
time	  period	  if	  the	  request	  is	  not	  properly	  answered	  through	  the	  company	  by	  its	  associated	  enterprises.	  
	  
If	  the	  objective	  of	  the	  audited	  transfer	  pricing	  problem	  is	  clear	  to	  tax	  and	  taxpayer	  the	  scope	  of	  information	  needed	  
should	  be	  directly	  related	  to	  this	  objective.	  Tax	  administration	  has	  an	  obligation	  to	  explain	  why	  they	  need	  the	  
information	  and	  taxpayer	  should	  understand	  the	  need	  for	  the	  wanted	  information.	  If	  there	  is	  agreement	  over	  the	  
needed	  information	  the	  next	  step	  will	  be	  providing	  the	  information.	  Costs	  imposed	  on	  the	  company	  involved	  in	  the	  
tax	  audit	  will	  place	  a	  direct	  obligation	  in	  providing	  the	  necessary	  documentation	  to	  prove	  the	  legitimate	  nature	  of	  
these	  costs.	  Not	  producing	  any	  information	  and	  replying	  that	  they	  are	  not	  able	  to	  produce	  the	  information	  because	  
of	  diverse	  restrictions	  like	  hiding	  behind	  jurisdiction	  walls	  could	  mean	  the	  tax	  administration	  is	  not	  accepting	  the	  
costs.	  	  
	  
The	  second	  channel	  in	  obtaining	  the	  necessary	  documents	  and	  information	  is	  through	  the	  exchange	  mechanisms.	  
This	  should	  only	  be	  undertaken	  in	  case	  the	  direct	  information	  gathering	  fails	  and	  there	  is	  no	  doubt	  that	  the	  imposed	  
costs	  still	  form	  a	  material	  tax	  risk	  for	  the	  tax	  authority.	  	  
	  
C.1.	  	  Master	  	  file	  
	  
Comments	  	  are	  	  requested	  	  as	  	  to	  	  whether	  	  preparation	  	  of	  	  the	  	  master	  	  file	  	  should	  	  be	  	  undertaken	  	  on	  	  a	  	  line	  	  of	  
business	  	  or	  	  entity	  	  wide	  	  basis.	  	  Consideration	  	  should	  	  be	  	  given	  	  to	  	  the	  	  level	  	  of	  	  flexibility	  	  that	  	  can	  	  be	  
accommodated	  	  in	  	  terms	  	  of	  	  sharing	  	  different	  	  business	  	  line	  	  information	  	  among	  	  relevant	  	  countries.	  
Consideration	  	  should	  	  also	  	  be	  	  given	  	  to	  	  how	  	  governments	  	  could	  	  ensure	  	  that	  	  the	  	  master	  	  file	  	  covers	  	  all	  	  MNE	  
income	  	  and	  	  activities	  	  if	  	  line	  	  of	  	  business	  	  reporting	  	  is	  	  permitted.	  
	  
The	  needed	  information	  should	  be	  visible	  from	  cradle	  to	  grave.	  The	  process	  and	  flow	  of	  all	  material	  or	  related	  
services	  should	  be	  visible	  in	  a	  way	  that	  each	  party	  (including	  the	  tax	  authority)	  is	  able	  to	  see	  all	  the	  steps	  which	  are	  
needed	  to	  make	  /buy	  and	  sell	  the	  product	  including	  all	  components	  like	  f.e.	  Intangibles.	  
	  
There	  are	  risks	  for	  the	  tax	  authorities	  if	  components,	  ingredients,	  material	  or	  immaterial	  components	  change	  in	  a	  
certain	  period	  from	  related	  to	  unrelated	  entities	  or	  vice	  versa.	  Multinationals	  are	  able	  to	  replace	  materials	  (for	  
example	  intangibles)	  from	  one	  entity	  to	  another	  related	  entity	  where	  as	  the	  final	  product	  remains	  the	  same.	  It	  is	  
evident	  that	  these	  changes	  should	  be	  made	  clear	  in	  the	  Transfer	  pricing	  documentation	  in	  order	  to	  assess	  possible	  
transfer	  pricing	  risk.	  Not	  only	  for	  tax	  authorities	  but	  firstly	  for	  the	  Multinational.	  	  
	  
If	  the	  line	  of	  business	  is	  straightforward	  and	  easily	  to	  follow	  from	  cradle	  to	  grave,	  and	  changes	  in	  this	  line	  of	  business	  
are	  well	  documented	  there	  stays	  the	  following	  risk.	  For	  example	  if	  in	  case	  of	  a	  merger	  MNE	  A	  is	  merging	  with	  MNE	  B	  
there	  will	  be	  another	  organizational	  structure	  I	  which	  entities	  are	  merged	  in	  one	  country	  or	  other	  structures	  are	  
made	  to	  gain	  tax-‐benefits.	  
In	  such	  cases	  there	  should	  be	  a	  mechanism,	  which	  provides	  certainty	  of	  the	  right	  allocation	  of	  profits	  and	  losses	  
between	  the	  merged	  entities	  of	  MNE	  A	  and	  MNE	  B.	  The	  same	  arguments	  should	  be	  used	  in	  case	  of	  diversions.	  
	  
I	  these	  cases	  it	  would	  be	  arguably	  if	  there	  should	  be	  a	  master	  file	  on	  a	  line	  of	  business.	  I	  would	  propose	  to	  make	  a	  
master	  file	  on	  an	  entity	  wide	  basis	  under	  these	  circumstances.	  
	  
In	  case	  the	  taxpayer	  has	  severe	  and	  good	  arguments	  for	  not	  making	  the	  master	  file	  on	  an	  entity	  wide	  basis,	  there	  
should	  be	  full	  disclosure	  from	  the	  MNE	  regarding	  all	  fiscal	  implications	  of	  the	  merger	  and/or	  diversion	  alongside	  a	  
master	  file	  in	  a	  line	  of	  business.	  	  
	  
In	  this	  circumstance	  it	  will	  bring	  extra	  work	  on	  the	  tax	  administration	  to	  get	  this	  information	  to	  all	  relevant	  
tax-‐authorities	  through	  the	  exchange	  of	  information	  and	  possible	  later	  undertaken	  tax-‐audits.	  	  
Therefore	  my	  suggestion	  is	  to	  be	  reluctant	  in	  reporting	  the	  master	  file	  as	  a	  line	  of	  business	  in	  case	  of	  mergers	  and	  or	  
diversions.	  	  
	  



�	   Should	  	  the	  	  country-by-country	  	  report	  	  be	  	  part	  	  of	  	  the	  	  master	  	  file	  	  or	  	  should	  	  it	  	  be	  	  a	  	  completely	  	  separate	  
document? 
	  
In	  order	  to	  be	  able	  to	  assess	  the	  completeness	  of	  the	  documentation	  there	  is	  a	  need	  to	  know	  which	  countries	  
are	  included	  in	  the	  documentation.	  The	  county-‐by	  country	  report	  can	  be	  a	  completely	  separate	  document	  if	  
there	  is	  an	  index	  in	  the	  master	  file	  in	  which	  all	  country-‐reports	  are	  mentioned.	  The	  country-‐by-‐county	  report	  
should	  be	  provided	  in	  tax-‐audits	  if	  the	  tax	  administration	  is	  able	  to	  show	  they	  need	  the	  specific	  country-‐by	  
country	  report	  for	  their	  tax	  audit.	  
	  

�	   Should	  	  the	  	  country-by-country	  	  template	  	  be	  	  compiled	  	  using	  	  “bottom-up”	  	  reporting	  	  from	  	  local	  	  statutory	  
accounts	  	  as	  	  in	  	  the	  	  current	  	  draft,	  	  or	  	  should	  	  it	  	  require	  	  (or	  	  permit)	  	  a	  	  “top-down”	  	  allocation	  	  of	  	  the	  	  MNE	  
group’s	  	  consolidated	  	  income	  	  among	  	  countries?	  	  What	  	  are	  	  the	  	  additional	  	  systems	  	  requirements	  	  and	  
compliance	  	  costs,	  	  if	  	  any,	  	  that	  	  would	  	  need	  	  to	  	  be	  	  taken	  	  into	  	  account	  	  for	  	  either	  	  the	  	  “bottom-up”	  	  or	  	  “top-	  
down”	  	  approach? 
 
Top-down allocation of the group’s consolidated income could bring risks in not being able to properly identify 
tax risks, therefore country-by-country template compiled using “bottom-up” reporting has a stronger preferance. 
	  

�	   Should	  	  the	  	  country-by-country	  	  template	  	  be	  	  prepared	  	  on	  	  an	  	  entity	  	  by	  	  entity	  	  basis	  	  as	  	  in	  	  the	  	  current	  	  draft	  
or	  	  should	  	  it	  	  require	  	  separate	  	  individual	  	  country	  	  consolidations	  	  reporting	  	  one	  	  aggregate	  	  revenue	  	  and	  
income	  	  number	  	  per	  	  country	  	  if	  	  the	  	  “bottom-up”	  	  approach	  	  is	  	  used?	  	  Those	  	  suggesting	  	  top-down	  	  reporting	  
usually	  	  suggest	  	  reporting	  	  one	  	  aggregate	  	  revenue	  	  and	  	  income	  	  number	  	  per	  	  country.	  	  In	  	  responding,	  
commenters	  	  should	  	  understand	  	  that	  	  it	  	  is	  	  the	  	  tentative	  	  view	  	  of	  	  WP6	  	  that	  	  to	  	  be	  	  useful,	  	  top-down	  
reporting	  	  would	  	  need	  	  to	  	  reflect	  	  revenue	  	  and	  	  earnings	  	  attributable	  	  to	  	  cross-border	  	  transactions	  	  between	  
associated	  	  enterprises	  	  but	  	  eliminate	  	  revenue	  	  and	  	  transactions	  	  between	  	  group	  	  entities	  	  within	  	  the	  	  same	  
country.	  	  Would	  	  a	  	  requirement	  	  for	  	  separate	  	  individual	  	  country	  	  consolidations	  	  impose	  	  significant	  
additional	  	  burdens	  	  on	  	  taxpayers?	  	  What	  	  additional	  	  guidance	  	  would	  	  be	  	  required	  	  regarding	  	  source	  	  and	  
characterization	  	  of	  	  income	  	  and	  	  allocation	  	  of	  	  costs	  	  to	  	  permit	  	  consistent	  	  country-by-country	  	  reporting	  
under	  	  a	  	  top-down	  	  model? 
 
No comment at this question. 
	  

�	   Should	  	  the	  	  country-by-country	  	  template	  	  require	  	  one	  	  aggregate	  	  number	  	  for	  	  corporate	  	  income	  	  tax	  	  paid	  
on	  	  a	  	  cash	  	  or	  	  due	  	  basis	  	  per	  	  country?	  	  Should	  	  the	  	  country-by-country	  	  template	  	  require	  	  the	  	  reporting	  	  of	  
withholding	  	  tax	  	  paid?	  	  Would	  	  a	  	  requirement	  	  for	  	  reporting	  	  withholding	  	  tax	  	  paid	  	  impose	  	  significant	  
additional	  	  burdens	  	  on	  	  taxpayers? 
 
I would say both on a cash and on a due basis. The country-by-country template should report the witholding tax 
paid. This is proper disclosure. In my view there are no significant additional burdens on taxpayersto report this.	  

�	   Should	  	  reporting	  	  of	  	  aggregate	  	  cross-border	  	  payments	  	  between	  	  associated	  	  enterprises	  	  be	  	  required?	  	  If	  	  so	  
at	  	  what	  	  level	  	  of	  	  detail?	  	  Would	  	  a	  	  requirement	  	  for	  	  reporting	  	  intra-group	  	  payments	  	  of	  	  royalties,	  	  interest	  
and	  	  service	  	  fees	  	  impose	  	  significant	  	  additional	  	  burdens	  	  on	  	  taxpayers? 
 
In the filing of the tax reports and underling accounts the tax administration is able to see the cross-border payments 
between associated enterprises. It depends on the total amount of payments wether they are substantial and could 
impose a large transfer pricing risk. Taxpayer could pay no attention to arm’s length prices between related 
enterprises and a significant or smaller risk could be exposed. Additional information about mitigating of this risk 
would be more welcome in my view. 
Each taxpayer is administrating his or here assets and liabilities in accounts, making financial reports every year for 
there stakeholders. Intra-group payments of royalties, interest and service fees are in the accounting system of every 
company, or should be. I my view there are no significant additional burdens. 
	  



�	   Should	  	  the	  	  country-by-country	  	  template	  	  require	  	  reporting	  	  the	  	  nature	  	  of	  	  the	  	  business	  	  activities	  	  carried	  
out	  	  in	  	  a	  	  jurisdiction?	  	  Are	  	  there	  	  any	  	  features	  	  of	  	  specialist	  	  sectors	  	  that	  	  would	  	  need	  	  to	  	  be	  	  accommodated	  
in	  	  such	  	  an	  	  approach?	  	  Would	  	  a	  	  requirement	  	  for	  	  reporting	  	  the	  	  nature	  	  of	  	  the	  	  business	  	  activities	  	  carried	  	  out	  
in	  	  a	  	  jurisdiction	  	  impose	  	  significant	  	  additional	  	  burdens	  	  on	  	  taxpayers?	  	  What	  	  other	  	  measures	  	  of	  	  economic	  
activity	  	  should	  	  be	  	  reported?	  
	  
Yes	  to	  be	  able	  to	  follow	  the	  functions	  performed	  it	  is	  necessary	  to	  report	  the	  nature	  of	  the	  business	  activities	  
carried	  out	  in	  a	  jurisdiction.	  Without	  this	  reporting	  tax-‐authorities	  are	  not	  able	  to	  see	  the	  full	  picture	  of	  activities	  
and	  allocation.	  I	  don’t	  think	  there	  is	  a	  significant	  additional	  burden	  on	  taxpayers	  to	  report	  the	  nature	  of	  the	  
business	  because	  these	  activities	  are	  already	  known	  within	  the	  company	  and	  shown	  in	  there	  financial	  reports.	  
	  

D.3.	  	  Materiality	  
	  
Comments	  	  are	  	  requested	  	  as	  	  to	  	  whether	  	  any	  	  more	  	  specific	  	  guideline	  	  on	  	  materiality	  	  could	  	  be	  	  provided	  	  and	  
what	  	  form	  	  such	  	  materiality	  	  standards	  	  could	  	  take. 
 
A thought could be to follow the materiality as used by accountants in there financial audits. In most cases there 
materiality is higher then in the view of the tax administration. It could be an idee to investigate these differences between 
public accountants and tax administration and find a commonly accepted guideline.	  
	  
D.5.	  	  Frequency	  	  of	  	  documentation	  	  updates	  
	  
Comments	  	  are	  	  requested	  	  regarding	  	  reasonable	  	  measures	  	  that	  	  could	  	  be	  	  taken	  	  to	  	  simplify	  	  the	  	  documentation	  
process.	  	  Is	  	  the	  	  suggestion	  	  in	  	  paragraph	  	  34	  	  helpful?	  	  Does	  	  it	  	  raise	  	  issues	  	  regarding	  	  consistent	  	  application	  	  of	  
the	  	  most	  	  appropriate	  	  transfer	  	  pricing	  	  method? 
 
Executing the search in databases for comparables every 3 years depends on the type of products if they change over 
time or not. Products that don’t change over longer time periods could stay unaltered for longer times. This can be quit 
different from products that develop or change heavily over time. Look at smartphones for example and on the other end 
steel tubes or wood.  
Changes in products normally find there reflection in the bill of materials and purchased materials administerd in article 
accounts in the financial subadminstration. Buying or selling these products or materials to related enterprises is also 
administered in the administration. Making an extra field for Transfer pricing in these systems, something that is already 
done these days makes it possible to track changes over time. It should be made common use to automatically monitor 
the changes in productnumbers in conjunction with related enterprises to follow these changes over time and bring these 
changes to the attention of the responsible management to act in these circumastances. This way only new and alterd 
circumstances need attention in finding new comparables while the other stay the same.  
This merely stands for the product not the finding of the arm’s length price range. 
The suggestion is that the MNE in place describes the way he is monitoring the changes.	  
	  
D.6.	  	  Language	  
	  
Comments	  	  are	  	  requested	  	  regarding	  	  the	  	  most	  	  appropriate	  	  approach	  	  to	  	  translation	  	  requirements,	  	  considering	  
the	  	  need	  	  of	  	  both	  	  taxpayers	  	  and	  	  governments.	  
	  
Governments	  usually	  have	  translators	  who	  can	  aid	  in	  translation.	  
	  
D.8	  	  Confidentiality	  
	  

Comments	  	  are	  	  requested	  	  as	  	  to	  	  measures	  	  that	  	  can	  	  be	  	  taken	  	  to	  	  safeguard	  	  the	  	  confidentiality	  	  of	  	  sensitive	  
information	  	  without	  	  limiting	  	  tax	  	  administration	  	  access	  	  to	  	  relevant	  	  information.	  
Usually	  Tax-‐administrations	  have	  tax-‐law	  that	  prohibits	  them	  and	  their	  employees	  from	  disclosure	  of	  trade	  secrets,	  
scientific	  secrets	  and	  other	  confidential	  information.	  It	  is	  wise	  that	  Tax-‐administration	  provide	  tax	  payer	  with	  
information	  and	  explain	  the	  way	  in	  which	  they	  safeguard	  the	  information	  obtained	  during	  their	  tax	  audit.	  	  



	  
D.9.	  	  Other	  	  issues	  
	  
Comments	  	  are	  	  requested	  	  regarding	  	  the	  	  most	  	  appropriate	  	  mechanism	  	  for	  	  making	  	  the	  	  master	  	  file	  	  and	  
country-by-country	  	  reporting	  	  template	  	  available	  	  to	  	  relevant	  	  tax	  	  administrations.	  	  Possibilities	  	  include:	  

�	   The	  	  direct	  	  local	  	  filing	  	  of	  	  the	  	  information	  	  by	  	  MNE	  	  group	  	  members	  	  subject	  	  to	  	  tax	  	  in	  	  the	  	  jurisdiction;	  

�	   Filing	  	  of	  	  information	  	  in	  	  the	  	  parent	  	  company’s	  	  jurisdiction	  	  and	  	  sharing	  	  it	  	  under	  	  treaty	  	  information	  
exchange	  	  provisions;	  

�	   Some	  	  combination	  	  of	  	  the	  	  above.	  

	  

Direct	  local	  filing	  of	  the	  information	  by	  MNE	  group	  members	  subject	  to	  tax	  in	  the	  jurisdiction	  would	  be	  the	  direct	  way.	  

If	  filing	  of	  the	  information	  and	  sharing	  it	  under	  treaty	  information	  would	  take	  place	  there	  is	  a	  time	  lag	  between	  initial	  

filing	  and	  receiving	  in	  the	  jurisdiction.	  This	  would	  not	  be	  of	  interest	  for	  the	  tax-‐payer	  because	  it	  imposes	  a	  longer	  

period	  before	  he	  could	  have	  certainty	  about	  his	  own	  tax	  filing.	  

In	  the	  light	  of	  exchanging	  of	  information	  between	  tax-‐authorities	  this	  situation	  could	  change	  if	  the	  exchange	  of	  

information	  is	  done	  efficiently	  within	  a	  short	  timeframe,	  for	  example	  within	  three	  months.	  

Annex	  I	  to	  chapter	  V:	  Transfer	  pricing	  documentation	  –	  Master	  file	  

Comments	  	  are	  	  specifically	  	  requested	  	  as	  	  to	  	  whether	  	  reporting	  	  of	  	  APAs,	  	  other	  	  rulings	  	  and	  	  MAP	  	  cases	  	  should	  
be	  	  required	  	  as	  	  part	  	  of	  	  the	  	  master	  	  file.	  
	  
It	  shows	  good	  governance	  to	  show	  the	  APA’s	  other	  rulings	  and	  MAP	  cases	  in	  the	  master	  file.	  
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A. BACKGROUND AND PREFACE 

The Discussion Draft is published as part of the BEPS Action Plan item nº 13 on “Re-examine transfer 

pricing documentation”, calling for developing “rules regarding transfer pricing documentation to 

enhance transparency for tax administration, taking into consideration the compliance costs for 

business. The rules to be developed will include a requirement that MNE’s provide all relevant 

governments with needed information on their global allocation of the income, economic activity and 

taxes paid among countries according to a common template”. 

The Discussion Draft clearly indicates that it has to be treated as an initial draft for both the preparation 
of new guidance on transfer pricing documentation and the establishing of the Country-by-Country 
Reporting (hereinafter “CbC reporting”). The main purpose still remains to identify issues for public 
comments. The Discussion Draft in this context already highlights the specific topics on which input from 
stakeholders is requested. 

Accordingly, it should be kept in mind that: 

• Since the current version of the common template for CbC reporting does not explicitly limit its 
application to transfer pricing administration, the “OECD will be giving further consideration to 

whether information relevant to other aspects of tax administration and the BEPS Action Plan 

should also be included in the common template”; and 

• It is proposed that the current version of Chapter V of the OECD Transfer Pricing Guidelines1 
should be deleted in its entirety and replaced by the indications contained in the Discussion 
Draft. 

Despite the pending discussion of the finally accepted purposes of the CbC reporting and, in our 
opinion, of the new Chapter V of the OECD Transfer Pricing Guidelines (i.e. transfer pricing issues or 
BEPS structures and operations), we trust that practical comments reaching an adequate balance and 
compromise between the two following interests can be presented: 

• Need of the tax administrations to obtain more useful information; and 

• Necessity of limiting the administrative burden for multinational enterprises (hereinafter 
“MNEs”). 

Before we comment on the particular questions as addressed in the Discussion Draft, it appears helpful 
to outline the following three general remarks upfront: 

I. Implementation of OECD Results in Tax Law 

Subject to the comments that will be made in the following, we basically appreciate and agree with the 
initiatives which are presented in the Discussion Draft. Moreover, our comments are meant also to 
discuss the potential set-up of the concepts and by that, shall further illustrate such developments. 

However, it appears to us to be even more important than defining the details of the respective 
concepts, to put more emphasis on homogenous implementation. 

A good example for this might be the further development of the master file concept. The idea of a 
consistent documentation approach which focuses more on generally accepted transfer pricing 
principles than on domestic tax law appears as an appropriate tool from the MNEs perspective both 
under technical and efficiency considerations. But experience shows that master file concepts (e.g. EU 
master file concept) have either not been implemented or at least only with numerous particularities in 
many OECD member states. 
                                                           
1 “OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations”, July 2010 edition. 



Comments on the Discussion Draft on Transfer Pricing Documentation 
and CbC Reporting 

   2 

Hence, we would highly appreciate if, at OECD level, more efforts could be taken to actually enhance 
the consistent implementation of OECD results in domestic tax law which apparently is more of a 
political process. 

II. Differentiation Between Transfer Pricing Matters and BEPS 

Action Plan 

We suggest distinguishing between the purposes of the BEPS Action Plan on the one hand and transfer 
pricing related considerations on the other hand. 

As has been outlined above, the Discussion Draft for good reason is supposed to deal with the provision 
of more significant transfer pricing information to tax administrations, as well as with the reduction of 
administrative work for the MNEs. 

Accordingly, the preface of the Discussion Draft indicates that commentators “should be aware that this 

paper was prepared by the OECD in the context of revision to Chapter V of the Transfer Pricing 

Guidelines, concerning transfer pricing documentation. As the call to develop a common template for 

country-by-country reporting to tax authorities did not specifically limit the application of country-by-

country reporting to transfer pricing administration, the OECD will be giving further consideration to 

whether information relevant to other aspects of tax administration and the BEPS Action Plan should 

also be included in the common template”. 

Although this in fact could be a means with which to reach other aims of the BEPS Action Plan, we 
recommend considering only aspects relevant to transfer pricing issues, since according to the OECD 
Transfer Pricing Guidelines these “[…] Guidelines focus on the main issues of principle that arise in the 

transfer pricing area”2. 

Accommodating information not relevant for transfer pricing purposes bears the risk that - diametrically 
opposed to the aforementioned goal - administrative efforts would even increase for the taxpayers (if 
they are subject to transfer pricing regulation but not meant to be covered by the general scope of 
application of the BEPS Action Plan). Such consideration would also work vice versa for taxpayers who 
would fall outside of the scope of the BEPS Action Plan only for the reason that they do not have to 
obey transfer pricing rules. 

Additionally, it should be considered that the results of risk assessments towards BEPS in general may 
have a potential impact on the procedures performed by the tax authorities to prove the arm’s length 
character of the currently existing business relations between related parties. 

Thus, we would appreciate if Chapter V and the CbC reporting could only focus on transfer pricing 
relevant information. 

III. Enhancement of the Master File Concept 

We share the efforts in the Discussion Draft to further enhance the master file concept. This measure in 
particular may constitute a key factor to achieve the goals as described in the preface of the Discussion 
Draft. According thereto, the OECD was directed by the BEPS Action Plan to “(d)evelop rules regarding 

transfer pricing documentation to enhance transparency for tax administration, taking into account the 

compliance costs for business”. However, in our understanding, the present two-tiered approach will 
not achieve this aim to a satisfying extent. 

We agree with the necessity for increased transparency of transfer pricing relevant business relations. 
Additionally, we appreciate a two-tiered approach by having a transfer pricing risk assessment first and 
in case of identified risks a thorough audit. Although the CbC reporting and the master file may provide 

                                                           
2 Preface, nº 19 of the OECD Transfer Pricing Guidelines. 
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an indication of whether a group of entities is involved in aggressive tax planning or not, it actually 
allows for a transfer pricing risk assessment only to a limited extent. Transfer pricing risks may instead 
appear for particular tax jurisdictions only (but not on an aggregated level) or may be due to 
inappropriate comparables, inappropriate methodology or artificial allocations of functions and risks. 

The approach, as proposed by the Discussion Draft, may result in additional administrative burdens in 
the context of gathering information, without gaining further knowledge from a mere transfer pricing 
point of view. From a conventional understanding, the master file is supposed to provide a more general 
overview on transfer pricing-related information of the entire group, whereas more concrete risk 
assessment can be derived from the local file. 

Furthermore, the relief inherent in a master file concept in terms of reduction of administrative work 
strongly depends on the type and size of the taxpayer company. Experiences show that in particular the 
mid-sized MNEs (such as the German “Mittelstand”) have often decentralized the organization of their 
transfer pricing documentation obligations. This approach is generally aimed to limit the information on 
material related entities/transactions which are relevant for the examined taxpayer and therefore, such 
an approach/option should be accepted. 

Additionally, the Discussion Draft does not discuss particular reliefs and simplifications of the 
documentation obligation for small and/or routine entities. Moreover, it only deals with separate legal 
entities and does not take other forms of investment (e.g. permanent establishments) into consideration. 
Further clarifications on these aspects would be desirable. 

The following comments include various responses to the specific questions of the Discussion Draft (B.), 
before presenting our general conclusions (C.). 
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B. COMMENTS ON THE DISCUSSION DRAFT  

The specific issues on which comments are provided may be summarized as follows: 

• Amendment to Chapter V (I.); 

• Transfer Pricing Risk Assessment (II.); 

• Transfer Pricing Audit (III.); 

• Master file (IV.); 

• CbC Reporting (V.); 

• Materiality (VI.);  

• Frequency (VII.); 

• Language (VIII.); 

• Confidentiality (IX.); and 

• Implementation (X.). 

This list of specific issues follows the structure of the proposed amendment to Chapter V of the OECD 
Transfer Pricing Guidelines. However, if that should appear acceptable to you, we would like to take 
advantage of this opportunity by adding comments on other related aspects not explicitly 
requested (XI.). 

 

I. Amendment to Chapter V 

“It is proposed that the text of Chapter V of the Transfer Pricing Guidelines be deleted in its 

entirety and replaced with the following language and annexes”. 

Please see the comments included in Section A regarding “Background and Preface”.  

 

II. Transfer Pricing Risk Assessment 

“Comments are requested as to whether work on BEPS Action 13 should include development 

of additional standard forms and questionnaires beyond the country-by-country reporting 

template”.  

We welcome the attempt to design transfer pricing documentation rules by considering the objectives of 
risk assessment. As the invitation to comment is in relation to section B.1 of the Discussion Draft 
(i.e. “Transfer pricing risk assessment”), we trust that before responding to the question raised (c.), it is 
first necessary to confirm the purposes of risk assessment (a.) and to indicate whether such guidance 
should be placed in Chapter V (b.): 
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a. Purposes of Risk Assessment 

Purposes of risk assessment in terms of transfer pricing matters are well developed in paragraph 13 of 
the Draft Handbook on Transfer Pricing Risk Assessment (hereinafter the “Handbook on TP Risk 
Assessment”) that states that “when properly carried out, a transfer pricing risk assessment will: 

- Allow the tax administration to identify transfer pricing risk presented by a particular 

taxpayer; 

- […] 

- Enable the tax administration to develop a practical and coherent plan for auditing specific 

transactions that give rise to the transfer pricing risk”. 

According to the above, the Handbook on TP Risk Assessment only makes a reference to transfer pricing 
matters as the aim of such risk assessment. Consequently and as mentioned in Section A of our 
comments (i.e. “Background and Preface”), the OECD should clarify that risk assessment, for the 
purpose of Chapter V, has to be understood solely with transfer pricing issues as described in the 
Handbook on TP Risk Assessment3. 

b. Risk Assessment as Part of Chapter V 

We estimate that the OECD should furthermore analyze and determine whether any guidance on 
transfer pricing risk assessment should effectively be included in Chapter V. In our opinion, there are 
many arguments that could indicate that the adequate localization should be, for example, in Chapter IV 
(i.e. “Administrative Approaches to Avoiding and Resolving Transfer Pricing Disputes”): 

• Notwithstanding the indications contained in the Discussion Draft4, it is questionable whether 
the tax authorities base their risk assessments according to the data and analysis contained in 
transfer pricing documentations. Such reports are on the contrary usually required in case the 
tax authorities effectively start with a tax audit. 

• Indications regarding transfer pricing risk assessment are only one of various factors that MNEs 
have to take into consideration when preparing a documentation, but they are probably not the 
only one. 

• Instead, it would be advisable to draft the first paragraphs of section B of Chapter V by placing 
more emphasis on the “taxpayer’s [own] assessment of its compliance with the arm’s length 

principle” (section B.2 of the Discussion Draft). Indeed, the primary essence of the 
documentation should still be to promote adequate behavior based on the “prudent 

management principle”. For this purpose, Chapter V should, instead of mentioning risk 
assessment as a start-point, keep the main idea contained in paragraph 5.4 of the OECD 
Transfer Pricing Guidelines: “The taxpayer’s process of considering whether transfer pricing is 

appropriate for tax purposes should be determined in accordance with the same prudent 

business management principles that would govern the process of evaluating a business 

decision of a similar level of complexity and importance”. Then, Chapter V could indicate that 
the most adequate way of complying with the prudent management principle is to prepare a 
documentation, composed of a comparability and economic analysis. 

  

                                                           
3 Please see section 1.2. of the Handbook on TP Risk Assessment. 
4 Please note that paragraph 8 of the Discussion Draft mentions that proper “assessment of transfer pricing risk by 
the tax administration requires access to sufficient, relevant and reliable information at an early stage. While there 
are many sources of relevant information, transfer pricing documentation is one critical source of such 
information”. 
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c. Development of Additional Standard Forms and Questionnaires 

beyond the CbC Reporting Template 

The question whether “work on BEPS Action 13 should include development of additional standard 

forms and questionnaires beyond the country-by-country reporting template” should be mainly analyzed 
in terms of MNEs’ compliance costs and benefits obtained from the tax authorities. 

In this regard, any new standard forms and questionnaires beyond the documentation requirements of 
the master file, CbC reporting and local file should follow the objective of not increasing the MNEs’ 
compliance costs unreasonably. 

Due to the generally limited resources of both tax administrations and taxpayers, it would be advisable 
to reduce the administrative workload by filing forms and questionnaires. Nevertheless, if a risk 
assessment standard form or questionnaire is established, it must limit the resources needed and be 
easily executable by requesting information already available, for example after the preparation of the 
master file, local file or CbC reporting. Finally, such disclosure of information has to bear in mind that 
not all single entities of a MNE can dispose of detailed information on data referring to the MNE as a 
whole. 

For strict transfer pricing assessment purposes, we do not believe that other standard forms and 
questionnaires could efficiently assist the tax authorities in improving their assessment. Indeed, the 
relevant information should already be at their disposal in the CbC reporting template and in the 
transfer pricing documentations. 

Consequently, new improved forms of questionnaires and/or disclosure requests, beyond the CbC 
reporting template would barely allow the tax authorities to obtain additional useful information at this 
stage. Moreover and if ultimately requested, such information disclosures should be easy to prepare 
based on data already at the taxpayers’ disposal. 

 

“Comments are also requested regarding the circumstances in which it might be appropriate 

for tax authorities to share their risk assessment with taxpayers”. 

It is highly advisable to make the tax authorities’ risk assessment approach completely transparent to the 
taxpayers at an early stage. In this regard, we suggest that clear indications are made available to allow 
taxpayers to perform their own risk assessment. 

Ideally, a transparent approach should lead to similar results in the risk assessment, regardless whether 
such is performed by the tax authorities or by the taxpayers. From a general point of view, sharing 
information about risk assessment provides taxpayers with the chance to simulate their own risk 
assessment and proof, independent of an audit, if transfer pricing risks exist. Should taxpayers 
subsequently identify transfer pricing risks, the results of the analysis would give them the opportunity 
to improve, with adequate internal resources, their transfer pricing regime and documentations. Thus, 
higher transparency would help to satisfy the overall objective to comply with the arm’s length principle.  

Furthermore, an open communication of any aspects related to risk assessment should be compulsory. 
Sharing for instance prior to an audit the risk assessment criteria, their weighting, and subsequent 
results (e.g. criteria effectively employed to perform primary adjustments) could strengthen the 
confidence between tax administrations and taxpayers.  

For now, only a few tax administrations disclose their “action plans” detailing the issues that will be 
examined. However, it would be useful, from a multi-country perspective and for both taxpayers and tax 
administrations, to share among each other the more practical criteria used to perform a risk 
assessment. Such a transparent approach would also reduce the impression of randomness of a risk 
assessment. Finally and if possible, criteria and recognizable methodology on a transnational level would 
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further serve this purpose.According to the above, transparency has to be a core principle of risk 
assessment that should be further implemented, for example with compulsory rules and/or soft-tools. 
 

III. Transfer Pricing Audit 

“Comments are specifically requested on the appropriate scope and nature of possible rules 

relating to the production of information and documents in the possession of associated 

enterprises outside the jurisdiction requesting the information”. 

This information shall be requested only if necessary to demonstrate the arm’s length character of an 
intercompany transaction, for example when internal comparable transactions have been employed. The 
provision of information on the settlement of transfer prices between other entities of the group, which 
are not relevant for the tested transaction, should not be mandatory. In this respect we recommend to 
additionally define under which circumstances information on transactions between entities not involved 
in the tested transaction is relevant for transfer pricing audit purposes. 

Simultaneously, it should be kept in mind that the presentation of information and documents which 
are in the possession of related entities outside the jurisdiction is often very difficult for the assessed 
taxpayer. For example the local entities generally know the transfer price, but not the calculation scheme 
behind it. Reasons for this lack of information include, among other aspects, sensitive data (e.g. 
discounts with third parties) or the necessity to hide information on specific costs (e.g. salary costs) with 
related entities. We trust that such scenario is definitely in line with third-party behavior and thus, must 
not be challenged by the tax authorities. 

In such cases, it is not appropriate, if not even impossible, to oblige the local entity to release the 
information. Consequently, the burden should be shifted onto the tax authority making the assessment, 
meaning that they would have to request that the tax administration involved in the country of the 
other transaction side provides the information, exempting the taxpayer from the obligation to obtain 
such directly from its related entities. Accordingly, the preferable approach would be an exchange of 
information on country level (e.g. by requests for administrative cooperation or multilateral audits). 

 

IV. Master File 

“Comments are requested as to whether preparation of the master file should be undertaken 

on a line of business or entity wide basis. Consideration should be given to the level of 

flexibility that can be accommodated in terms of sharing different business line information 

among relevant countries. Consideration should also be given to how governments could 

ensure that the master file covers all MNE income and activities if line of business reporting is 

permitted”. 

The question “whether (the) preparation of the master file should be undertaken on a line of business or 

entity wide basis” should be strongly linked to the operational business activities of the taxpayers. 
Accordingly, the final decision on which of the two approaches shall be followed should be left to the 
taxpayer.  

Despite the above, it might be useful to obtain non-binding recommendations from the OECD in order 
to support the taxpayer’s decision process. As an example, a threshold could help to determine that 
almost all the material transactions take place within the same business line and hence, that a “line of 

business approach” may be advisable. 
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V. CbC Reporting 

“A number of difficult technical questions arise in designing the country-by-country template 

on which there were a wide variety of views expressed by countries at the meeting of 

Working Party n° 6 held in November 2013. Specific comments are requested on the following 

issues, as well on any other issues commentators may identify:  

Should the country-by-country report be part of the master file or should it be a completely 

separate document?” 

In order to respond to this question, we trust that the OECD should first clearly define the final objective 
of the CbC reporting beyond the risk assessment process, since for now, paragraph 21 of this Discussion 
Draft states that the “country-by-country data required in the master file may be helpful in risk 

assessment processes. However, such information should not be used as a substitute for a detailed 

transfer pricing analysis of individual transactions and prices, a full functional analysis or a full 

comparability analysis. The information in the country-by-country reporting template would not 

constitute conclusive evidence that transfer prices are or are not appropriate”. 

Although the Discussion Draft already mentions that the OECD will provide further consideration to 
whether BEPS aspects should be included in the CbC reporting template5, we trust that it will not be 
possible to create a CbC reporting template without incoherencies and application difficulties if its 
purposes are not clearly determined at an early stage (i.e. for transfer pricing, for BEPS and/or other 
purposes). 

For now, the current version of the CbC reporting goes beyond transfer pricing issues. For example, the 
Specific Instruction indicates that the revenues of the Constituent Entity should be reported “regardless 

of whether they were generated from transactions with associated enterprises or independent 

enterprises”. 

On the one hand, some information (e.g. taxes due) can only be provided after the declaration of the 
corporate income tax. Providing a master file at the time of filing the tax return would be possible only 
without including the CbC reporting. Additionally and for different operational reasons, MNEs might not 
be willing to share some information of the CbC reporting (e.g. EBIT) amongst all their legal entities. As 
a consequence, it might be preferable to keep the CbC reporting as a completely separate document. 

On the other hand, some national legislators might customize the CbC reporting to local circumstances 
or impose a mandatory provision of the current OECD’s CbC reporting template. In this case, including 
CbC reporting directly within the master file would help to limit the arbitrariness for the legislators and 
would promote a “consistent and uniformed documentation approach”. 

Notwithstanding the above mentioned considerations, we trust that the CbC reporting template should 
be limited to the information strictly necessary for evaluating the arm’s length nature of transactions 
between related parties.   

                                                           
5 Introduction to the Discussion Draft. 
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“Should the country-by-country template be compiled using “bottom-up” reporting from local 

statutory accounts as in the current draft, or should it require (or permit) a “top-down” 

allocation of the MNE group’s consolidated income among countries? What are the additional 

systems requirements and compliance costs, if any, that would need to be taken into account 

for either the “bottom-up” or “top-down” approach?” 

We hold that providing information on a bottom-up basis would increase expressiveness. The starting-
point of assessment for taxes on income is generally determined considering national GAAP. The current 
basis of assessment and tax burden provides more information than a top-down approach which would 
require explanation on differences between national results and allocation of total income to the 
respective entities. Furthermore, a top-down approach may suppose additional work for MNEs in case 
not all of the group’s entities financial data are consolidated. 

Based on the above, we consider that top-down reporting would increase the administrative burden 
without providing useful information to the tax authorities.  

 

“Should the country-by-country template be prepared on an entity by entity basis as in the 

current draft or should it require separate individual country consolidations reporting one 

aggregate revenue and income number per country if the “bottom-up” approach is used? 

Those suggesting top-down reporting usually suggest reporting one aggregate revenue and 

income number per country. In responding, commenters should understand that it is the 

tentative view of WP6 that to be useful, top-down reporting would need to reflect revenue 

and earnings attributable to cross-border transactions between associated enterprises but 

eliminate revenue and transactions between group entities within the same country. Would a 

requirement for separate individual country consolidations impose significant additional 

burdens on taxpayers? What additional guidance would be required regarding source and 

characterization of income and allocation of costs to permit consistent country-by-country 

reporting under a top-down model?” 

In our opinion, the CbC reporting template should in principle be prepared on an entity-by-entity basis. 
If otherwise based on a country-by-country basis, it would not provide more useful information to the 
tax authorities. For example, entities may enjoy local tax incentives (e.g. tax holidays when creating new 
employment), not foreseen by the CbC reporting template but that can still affect the data declared. As 
a consequence, conclusions made on such a template could be technically inconclusive. 

Despite the above, in case a CbC reporting template is required on a country-by-country basis, the 
OECD should present its advantages, since additional collection/conciliation may be required and hence, 
may cause an excessive administrative burden. 

 

“Should the country-by-country template require one aggregate number for corporate income 

tax paid on a cash or due basis per country?” 

In our opinion, CbC reporting template shall require the corporate income tax on a due basis, because it 
reflects corporate income tax assumed in the period.  
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“Should the country-by-country template require the reporting of withholding tax paid? 

Would a requirement for reporting withholding tax paid impose significant additional burdens 

on taxpayers?” 

Due to the domestic exemptions and different treatment made by the Double Tax Treaties (hereinafter 
“DTT”), disclosure on the withholding tax (hereinafter “WHT”) paid would in principle not improve the 
knowledge of the tax authorities regarding the MNEs, unless the OECD clearly indicates the purpose of 
such disclosure. Additionally, it might be necessary to report not only the WHT paid in general, but also 
if WHT were paid to associated and third parties. This would cause significant additional burdens on 
taxpayers.  

 

“Should reporting of aggregate cross-border payments between associated enterprises be 

required? If so at what level of detail? Would a requirement for reporting intra-group 

payments of royalties, interest and service fees impose significant additional burdens on 

taxpayers?“ 

According to paragraph 2.1 of the Handbook on TP Risk Assessment, the amount of intra-group 
payments is essential for evaluating whether transfer pricing risks exist. Thus, an aggregated overview 
on intra-group payments should be included. The level of detail could be limited to some types of 
payments, like royalties, delivery of goods, services and interests, etc. Together with general information 
on activities performed (please see below) by each entity, this should provide sufficient data regarding 
material controlled transactions.  

 

“Should the country-by-country template require reporting the nature of the business 

activities carried out in a jurisdiction? Are there any features of specialist sectors that would 

need to be accommodated in such an approach? Would a requirement for reporting the nature 

of the business activities carried out in a jurisdiction impose significant additional burdens on 

taxpayers? What other measures of economic activity should be reported?” 

We welcome the Specific Instructions (Annex III) identifying various “activity” codes (from A to J, i.e. 
form R&D to Other) and consider that such information would be sufficient for satisfying the purpose of 
the CbC reporting template.  

Additionally, although the OECD did not formally require comments on the specific content of the CbC 
reporting template, we think that this is also an opportunity to make some brief recommendations 
regarding the following aspects:  

- “Constituent Entities” 

“Constituent entity is any separate business unit of the MNE group that is an associated 
enterprise to the reporting MNE within the meaning set out in the glossary of the OECD 
Transfer Pricing Guidelines” (“A group of associated companies with business establishments in 
two or more countries”). 

Nevertheless, the legal definitions of “Constituent Entities” vary among the OECD member 
states. Additionally, this is one of the major problems which could arise when preparing such 
information disclosure. As a consequence, the OECD should further define when entities are 
deemed to be associated.  

- “Income tax paid (on cash basis) 

o To country of organization 

o To all other countries” 
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It would be welcomed if the OECD could provide guidance regarding the possible reporting 
of tax paid to “all other countries” (i.e. which taxes are meant exactly). 

- “WHT Paid” 

As indicated before, we consider that total amount of WHT paid is not an appropriate indicator 
of the transfer pricing risk and, if necessary, of the allocation of income (i.e. because of DTTs 
and internal exemptions).  

- “Stated capital and accumulated earnings” 

In order to correctly declare the “stated capital and accumulated earnings” in the CbC reporting 
template, MNEs first would have to better understand the purpose of this information. 
Therefore, the OECD should specify this aspect. 

- “Number of Employees” 

According to the Specific Instructions in “the eleventh column of the template, enter the total 
number of employees of the Constituent Entity as of the last day of the entity’s relevant fiscal 
year. All employees on the payroll of the Constituent Entity should be included, regardless of 
their location. However, employees seconded to other members of the MNE group need not be 
included. Employees seconded from other members of the MNE group should be included”. 

This disclosure requirement may be problematic in practice, for example in the following 
situations: 

o MNEs, acting for instance in the engineering industry, may constantly second 
employees to other countries/group members; 

o Special purpose entities (SPEs) or other entities that subcontract an important part of 
their activities (or contract works not generally shown in the payroll) and hence, do not 
have (a relevant number of) employees; and 

o Permanent Establishments that do not have employees. 

Therefore, this information would be difficult to prepare, and hence, the OECD should provide 
clear guidance (e.g. number of employees seconded – although very difficult to establish – 
employees attributed to a Permanent Establishment, etc.). 

- “Total Employee Expenses” 

Together with the previous point, this aspect may lead to practical difficulties and hence, the 
purpose of this point should first be defined and, if necessary, guidelines on its application 
should be provided. 

- “Tangible Assets other than Cash and Cash Equivalents” 

Similarly to the previous points, the OECD should explain the purpose of this point in the CbC 
reporting. Otherwise it will be difficult in practice for MNEs to present the correct data. 
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VI. Materiality 

“Comments are requested as to whether any more specific guideline on materiality could be 

provided and what form such materiality standards could take”. 

Materiality is probably the most relevant aspect, or at least the determinant starting-point, that has to be 
taken into consideration by both the taxpayers (i.e. when preparing the transfer pricing documentation) 
and tax administrations (i.e. when requesting the documentation according to the domestic rules, as 
well as for its assessment). 

In this regard, it is very interesting to note that the Discussion Draft makes various references to the 
materiality in the following paragraphs, for example: 

• Paragraph 12: “It is therefore important for countries to keep documentation requirements 

reasonable and focused on material transactions in order to ensure mindful compliance on the 

most important matters”; 

• Paragraph 17: “It [the two-tiered approach on transfer pricing documentation] will also provide 

a platform on which the information necessary for an audit can be developed and provide 

taxpayers with a means and an incentive to meaningfully consider and describe their compliance 

with the arm’s length principle in material transactions”; and 

• Paragraph 23: “The information required in the local file supplements the master file and helps 

to meet the objective of assuring that the taxpayer has complied with the arm’s length principle 

in its material transfer pricing positions affecting a specific jurisdiction”. 

First of all, we believe that specific guidelines on materiality in the form of absolute values might for 
various reasons be very difficult to introduce, especially with reference to the master file which normally 
deals with more than one single country. Amongst other considerations, the definition of materiality 
may differ from country to country depending on individual economic circumstances (e.g. while one 
million Euro of transactional volumes might be regarded as a material contribution to the tax base in a 
developing small economy, it might not be considered as material in an already developed big-sized 
economy). Consequently, we believe that as a first step, general guidelines on the criteria defining 
materiality should be provided by the OECD, and should subsequently be implemented by the respective 
domestic legislators and finally, specifically observed by the individual tax authorities. 

In this regard, we believe that the materiality criteria should take into consideration both the 
complexity/risks factors of the transactions under review, as well as qualitative aspects of materiality (a.) 
and its quantitative components (b.): 

a. Qualitative Aspects 

We consider that the materiality standard should, as a first step, be linked to the risks factors of the 
Handbook on TP Risk Assessment. In this regard, this report considers that transfer pricing risk generally 
arises from one of the following three factors: 

• Risk arising from recurring transactions; 

• Risk arising from large or complex one time transactions; and 

• Risk arising from taxpayer behavior in governance, tax strategies or ability to deliver compliance. 

Furthermore, the Handbook on TP Risk Assessments already provides some specific guidance regarding 
relevant risks factors: Transactions with related parties in low-tax jurisdictions, intra-group service 
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transactions, royalties, management fees, and insurance premium payments, excessive debt and/or 

interest expenses, etc.6 

As a consequence of the above, the aspects mentioned in the Handbook on TP Risk Assessment may 
serve as an adequate means for establishing qualitative criteria in terms of materiality. 

b. Quantitative Aspects 

Regarding the quantitative aspects of materiality, it appears to be necessary to establish different 
thresholds from which a transfer pricing documentation has to be prepared (and hence, can be 
requested by the tax authorities). These thresholds could be, for example, based on the individual 
financial results of the taxpayer or of the entities of a MNE (hereinafter the “taxpayer/MNE”) in a 
country, as well as on objective standards: 

• Based on the financial results of the taxpayer/MNE: In this regard, we would like to 
propose differentiating the materiality standard on outbound and inbound intercompany 
transactions. The materiality of outbound intercompany transactions can be determined as a 
percentage of the turnover of the taxpayer/MNE in the corresponding country. On the other 
hand, the materiality of inbound intercompany transactions could be established as a 
percentage of the overall costs of the taxpayer/MNE in that country. 

This standard would have the benefit of equally affecting small, medium and large-sized entities 
and hence, would help avoiding different tax treatments (but with similar administrative costs) 
between such entities. 

• Objective standard: Simultaneously, the quantitative aspect of the materiality of intercompany 
transactions could be fixed depending on objective thresholds based on the current 
development status of the market where the taxpayer is located. In this regard, it is obvious that 
the amount of the same intercompany transaction (or volume of transactions) may be seen as 
immaterial by the tax administration of a developed country, but as relevant by the tax 
administration of a developing country. 

 

VII. Frequency 

“Comments are requested regarding reasonable measures that could be taken to simplify the 

documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues 

regarding consistent application of the most appropriate transfer pricing method?” 

As a starting point, we would like to raise the general question if defining the frequency with which 
transfer pricing documentation has to be updated is feasible and/or desirable, both from a tax authority 
and taxpayer’s perspective.  

If the answer to the aforementioned question should be positive, we believe that the frequency for 
updating transfer pricing documentation should not be strictly defined, but rather depends on whether 
changes with substantial impact on the taxpayer’s arm’s length considerations have occurred.  

In this regard, it could be very helpful to provide guidance on the types of modifications that would lead 
to a change in the price-setting approach which in turn would require an update of the documentation. 

In the same context, we would like to point out that, according to the OECD Transfer Pricing Guidelines, 
transaction-based transfer pricing methods should be applied (i.e. each transfer price-setting shall take 
into account the individual function and risk allocation, business strategies, etc., of the transactional 

                                                           
6 Furthermore and as an example, the less complex an intercompany transaction is (e.g. contract manufacturing), 
the less documentation components should be requested by the tax authorities, both in the master file and in the 
local file. 
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group under review7). According to many legislations of OECD member states (e.g.  including the 
German legislation), the documentation also has to be transaction-based. However, only if certain 
requirements are fulfilled, intercompany transactions can be summarized as a transactional group and 
documented in this way. A possible approach with respect to the definition of frequency could be that 
the local file has to be updated at the time where noteworthy changes appear which would require the 
taxpayer to modify the way transactions have been grouped and thus, lead to a change in the price-
setting mechanism (in this regard, additional indications on the grouping of transactions could be 
helpful).  

Another point to consider could be that in most OECD member states, taxation is based on annual 
returns and as such, transfer pricing is also subject to at least an annual review. However, tax audits 
often cover more tax periods than one year. Local file and master file should contain relevant 
information to the periods subject to audit. Thus, it might not be decisive when updates of the 
documentation should be performed, but rather that transfer pricing documentation provides the 
information relevant for the year subject to a tax audit (or risk assessment).  

The performance of benchmark studies certainly also is one crucial element related to frequency. 
Together with the abovementioned aspects however, it could also be defined as part of the process 
relevant for finding arm’s length prices and might thus rather be discussed in Chapter III of the OECD 
Transfer Pricing Guidelines than be treated in the light of modifying Chapter V.  

On the other hand, the current understanding of the information that should be included in the master 
file (Annex I to Chapter V), will effectively reduce the costs related to the preparation of new versions of 
the master file, as it generally includes information that should not significantly change for the MNEs. In 
this sense, we trust that the frequency of the updates should distinguished between master file and 
local file 

• Master file: As stated above, updates should not be based on a pre-determined period of time, 
but be triggered only in case relevant changes to the information contained in the master file 
occur and have a substantial impact on circumstances relevant for the arm’s length 
considerations of the taxpayer. 

• Local file: Again, updates should not be based on a pre-determined period of time, but be 
triggered only in case relevant changes to the information contained in the local file 
(e.g. additional intercompany transactions, change of the function and risk profile of the 
taxpayer) occur and have a substantial impact on the circumstances relevant for the arm’s 
length considerations of the taxpayer. 

Furthermore, it might be generally acceptable to review and update the results of the economic 
analyses (e.g. benchmarking studies) contained in the local file every 3 years in order to have a 
complete understanding of the business or product life cycles. 

If the term “frequency” has to be interpreted in the context of the time when the documentation is 
prepared, we would like to mention that the Discussion Draft already comments on this issue in its 
paragraph 6. In this respect, we generally have the impression that the Discussion Draft makes an 
attempt to approximate the time of the preparation of the transfer pricing documentation to the time 
when the taxpayer defines the transfer prices for its intercompany transactions as much as possible. 
While we understand the general reason for incentivizing the taxpayer to consider the arm’s length 
principle before the pricing is established, we would like to indicate that synchronized transfer price-
setting and transfer pricing documentation might be accompanied by several difficulties, e.g.: 

• Database searches which reflect the arm’s length nature of transfer prices from an ex-post 
perspective including fiscal years when the transaction of the taxpayer factually occurred 

                                                           
7 Preface, sec. D of the OECD Transfer Pricing Guidelines. 
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(i.e. which according to our understanding are very useful, as they reflect the economic reality 
relevant at the time when the transaction took place), might no longer be feasible.  

• In general, the preparation of transfer pricing documentation is based on final financial figures 
and as such normally starts after the year-end closing. As commonly known, the preparation of 
transfer pricing documentation however often requires an extended period of time 
(i.e. amongst others, because data has to be collected from different sources). This could lead to 
substantial difficulties in meeting deadlines for the preparation of the documentation (e.g. in 
case the documentation would have to be submitted along with the tax return which in Italy for 
example has to be filed within 9 months after the end of the fiscal year).  

As such, we would like to invite the OECD to think of possible solutions for the above mentioned issue. 
We would appreciate if the general discussions about timing issues could be renewed before 
recommendations with respect to specific timing issues regarding the preparation of transfer pricing 
documentation are issued. 

In the meanwhile, we would like to ask that this issue is dealt with the greatest flexibility possible so as 
not to impose fixed timelines on the taxpayers. 
 

VIII. Language 

“Comments are requested regarding the most appropriate approach to translation 

requirements, considering the need of both taxpayers and governments”. 

Translation requirements, together with the preparation of the transfer pricing documentation may be 
seen as one of the most relevant compliance costs in transfer pricing matters for MNEs. At the same 
time, we trust however that a complete translation of the transfer pricing documentation is not justified 
in all cases, especially when such is prepared in English. We generally would consider it as an important 
step towards harmonization if the OECD member states could commit themselves to accept 
documentation in English language as such. 

At least, we would welcome further guidance from the OECD regarding translation requirements. For 
example, the OECD could consider whether it would be acceptable, mainly between governments/tax 
administrations, to reach a wide acceptance of the master file provided in English. Transfer pricing is a 
highly international area of taxation and it is expected that public employees from the tax authorities 
engaged in specific transfer pricing tax audits are capable to deal with sources in English language. 

At the same time, the previous principle may be softened by the following rules: 

• Generally and if justified, the tax authorities may request a translation only of part of the master 
file previously prepared in English; and 

• The translation costs should be assumed by the tax authorities in case the master file has been 
prepared in English. 

We understand that the tax administrations may have an interest in requesting the submission of the 
local file in the local language (i.e. as the master file is supposed to provide an overview only, but 
primary adjustments could be mainly based on the data of the local file). Nevertheless, efforts should be 
made to accept such documentation in English. 
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IX. Confidentiality 

“Comments are requested as to measures that can be taken to safeguard the confidentiality of 

sensitive information without limiting tax administration access to relevant information”. 

Before proposing concrete measures that can safeguard the confidentiality of sensitive information, it is 
necessary to first provide some guidance on this notion of “sensitive information”. 

In this regard, we understand that this notion may be delicate to define, depending in particular on the 
assessment made by the taxpayers. Consequently, taxpayers should have the right to indicate, in the 
transfer pricing documentation, that some of the information at its disposal has to be considered as 
“information of a sensitive nature” according to its business model, together with a brief explanation of 
this circumstance. 

Some concrete measures to safeguard confidentiality and that could be presented by the OECD are 
listed here below: 

• In case a taxpayer considers information as sensitive and the tax authorities still want to access 
it, they must provide arguments demonstrating that it is an indispensable way to evaluate the 
arm’s length nature of the intercompany remuneration, and that there is a true, not only 
hypothetical, risk of reduction of the tax collection if the confidential information is not 
revealed. 

• The use of all the information contained in the documentation and/or information forwarded to 
tax authorities in the course of a transfer pricing specific tax audit should be limited to the 
assessment of the arm’s length nature of the intercompany transactions under audit. By no 
means shall tax authorities be allowed to use the information in order to evaluate any other 
issues.  

• Some legislation specifies rights and guarantees of the taxpayers regarding confidential 
information and furthermore, civil or criminal law sanctions for the public employees that might 
break it may be established. In order to cover the possible economic damage suffered by the 
taxpayers as a consequence of the public employee’s incorrect behavior, it may be helpful to 
furthermore establish the subsidiary responsibility of the tax administrations in transfer pricing 
matters. 

• Finally, it should be confirmed that the use of undisclosed comparable information (i.e. secret 
comparables) by tax administrations should not be allowed.  

 

X. Implementation 

“Comments are requested regarding the most appropriate mechanism for making the master 

file and country-by-country reporting template available to relevant tax administrations. 

Possibilities include:  

- The direct local filing of the information by MNE group members subject to tax in 

the jurisdiction;  

- Filing of information in the parent company’s jurisdiction and sharing it under 

treaty information exchange provisions;  

- Some combination of the above”. 

In principle and as a first step, the local taxpayer can be asked to provide the master file and the CbC 
template. However, in case the parent company subsequently refuses to make it available to this 
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taxpayer, the tax authorities should apply their own instruments (e.g. request for administrative 
cooperation and/or multilateral audits) to obtain the information from the other tax authority.  

 

XI. Other Issues 

If that should be acceptable from your side, we would like to take advantage of this opportunity by 
adding comments on other related aspects not specifically requested by the OECD in the Discussion 
Draft: 

a. Data Included in the Master File 

Annex I to Chapter V request informing on the “title and country of the principal office of each of the 

25 most highly compensated employees in the business line (note: names of such individuals should not 

be included)”. 

In our opinion, this piece of information does not provide additional guidance to understand the transfer 
pricing policy of the MNEs.  

Moreover, this information could have a different meaning for small and large-sized MNEs. For small-
sized entities, this information would have to be treated as highly confidential since it would be relatively 
easy to determine the concrete employees with high salaries, despite the restriction that “names of such 

individuals should not be included”. For large-sized entities, such information would most probably not 
lead to an adequate determination of the concrete entities that effectively create value, contribute to 
value creation or that take strategic decisions. 

Additionally, the choice of the 25 most highly compensated employees may be seen as a random 
number and the information per business line could be in some occasions difficult to determine. 

Finally, we hold that APAs and MAP cases should be part of the master file. 

b. Data Included in the Local file 

Annex II to Chapter V requests indicating “the most appropriate transfer pricing method with regard to 

the category of transaction and the reasons for selecting that method.” In this regard, we consider that 
a brief adaptation of this sentence would help understanding whether the best method rule would be 
directly accepted or whether the taxpayer has to additionally explain the rejection of other methods. 

Furthermore, it should be clarified whether the taxpayer has to justify the method used for setting 
transfer prices (i.e. “price-setting approach”), whether he may be asked to justify the method used for 
documenting the arm’s length nature of transfer prices (i.e. “arm’s length outcome-testing approach”) 
or both. 
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C. CONCLUSIONS 

We clearly see the necessity for increased transparency of transfer pricing relevant business relations. 
Additionally, we appreciate a two-tiered approach by having a transfer pricing risk assessment first and, 
in case of identified risks, a thorough audit. 

Although the CbC reporting and the master file may provide an indication of whether a group of 
entities is involved in aggressive tax planning or not, they actually allow a transfer pricing risk assessment 
only to a limited extent. Basically, transfer pricing risks can appear in a single state, if the business 
relations of a local entity with a related entity abroad do not comply with the arm’s length principle. The 
non-compliance may be caused by different reasons, such as inappropriate comparables, inappropriate 
methodology or artificial allocations of functions and risks. Risks are always linked directly to existing 
business relations (i.e. they may be remunerated at an inappropriate price or not even remunerated) and 
appear not necessarily only in relation to low tax jurisdictions.  

The master file and the CbC reporting, as proposed in the Discussion Draft, contain both information on 
transfer pricing and for distinct tax purposes. From our point of view, only the local file presents strict 
information regarding transfer pricing.  

Additionally, we wonder whether the two-tiered approach effectively supports transfer pricing audits if 
information of the entire worldwide group will be provided to a tax authority auditing a local entity. This 
aspect may create administrative costs for the taxpayers. Furthermore, this approach may lead the tax 
authorities to spend more time on evaluating the allocation of the total profits of the MNE instead of 
analyzing the arm’s length nature of the existing business relations. 

Finally, we consider that more guidance from the OECD would be welcomed, especially regarding 
further emphasis on homogenous implementation of the transfer pricing documentation in domestic tax 
laws and more guidance on the materiality standard as some of the relevant aspects of the Discussion 
Draft. 

 

Madrid, February 21st, 2014 
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Abstract  
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General Comments 
 

1. Information is very difficult obtain for tax administrations without 
collaboration of taxpayers and other tax administrations involved. In the 
other hand, are the compliance high costs with the reporting 
requirements of contemporaneous documentation on transfer pricing. 
These comments are focused on the possibility of simplifying the 
information to be requested in response to the size and importance of the 
multinational group (as addition or supplement to paragraph 30) without 
sacrificing fiscal control by tax administrations.  

 
2. I consider important that countries with common markets (such EU, 

MERCOSUR, CAN, etc.) or with multilateral agreements, dictate 
common rules to permit use of a single master file record with the same 
information. That would simplify and significantly reduce compliance 
costs. 

 
3. Another important action is encouraging the use of OECD multilateral 

information exchange agreement, to facilitate obtaining information from 
the MNE's group companies. 

 
Specific comments 
 

4. C.1. Master file 
Paragraph 18: In our opinion the preparation of the master file should 
contain only the relevant information concerning the activities of the MNE 
and the local part concerned, and in any case all the information of the 
global activities of the MNE group. 

 
5. For the case of SMEs is not recommended the use of the master file 

because could result a very high cost and without justification for the size 
or amount of the operation concerned (as mentioned in paragraph 30). 

 
6. Paragraph 20: 

The country-by-country report should it be a completely separate 
document, in order to being consistent with paragraph 30, which says it 
should be required to SMEs. 

7. The country-by-country template should require one aggregate number 
for corporate income tax paid on a cash or due basis per country. 

8. The country-by-country template should require the reporting of 
withholding tax paid. 

9. A requirement for reporting withholding tax paid wouldn’t impose 
significant additional burdens on taxpayers, because MNE group 
accounting contain such information. 

10. Aggregate cross-border payments between associated enterprises 
reporting should be required but only with respect to the information of 
the activities of the local portion to be revised in the case of SMEs. 

11. A requirement for reporting intra-group payments of royalties, interest 
and service fees would’t impose significant additional burdens on 
taxpayers because MNE group accounting contain such information. 



12. The country-by-country template require reporting the nature of the 
business activities carried out in a jurisdiction but in the case of SMEs 
only in the case that these operations are related to local activities. 

 
D. Compliance issues  
D.1. Contemporaneous documentation  

13. Paragraph 26: I suggest adding a sentence at the end of paragraph 26, 
in order to reduce the costs of compliance to small and medium-sized 
enterprises (SMEs): 
26. Taxpayers should not be expected to incur disproportionately high 
costs and burdens in producing documentation. Therefore, tax 
administrations should balance requests for documentation against the 
expected cost and administrative burden to the taxpayer of creating it. 
Where a taxpayer reasonably demonstrates, having regard to the 
principles of these Guidelines, that either no comparable data exists or 
that the cost of locating the comparable data would be disproportionately 
high relative to the amounts at issue, the taxpayer should not be required 
to incur costs in searching for such data. Tax administrations should 
establish simplified methods to facilitate compliance for small and 
medium-sized enterprises (SMEs). 
D.5. Frequency of documentation updates  

14. Paragraph 34: The suggestion in paragraph 34 is helpful to simplify the 
documentation process. Even if the point is outside of this draft, it would 
be recommendable to review the best method rule in the case of SMEs 
because that involves testing all methods, which increase the costs of 
compliance. 
D.6. Language 

15. Paragraph 35: The local file must be in local language, but the master 
file may be in English and only be translate by request Where tax 
administrations believe that translation of relevant parts of the master file 
is necessary. 
D.8 Confidentiality 

16. Paragraph 41: To safeguard the confidentiality of sensitive information, 
is necessary to introduce into domestic law the duty to keep secret and 
heavy penalties to the breach of secrecy. The information should only be 
disclosed by the tax administration if required by a judicial authority. 
E. Implementation 

17. Paragraph 41: The most appropriate mechanism for making the master 
file and country-by-country reporting template available to relevant tax 
administrations is the combination of both (the direct local filing of the 
information by MNE group members subject to tax in the jurisdiction and 
Filing of information in the parent company’s jurisdiction and sharing it 
under treaty information exchange provisions). Is important make the 
best efforts to permit the use of a single master file record with the same 
kind of information for all the MNE group. 

 
 

 
 

 



Dear Sir  
  
I write to make a few comments on the draft paper from the perspective of small to medium 
privately owned companies.  Unlike major global publically owned companies of this size 
will not typically have any in house tax department and have to rely on external advisors for 
assistance on tax matters.  Finance departments can be small to non existent, and their main 
focus will be on the day to day financial needs of the business.  
  
As the paper indicates in paras 29 and 30 materiality and the application of transfer pricing 
rules are particularly important for the small/medium private company. Heavy documentation 
requirements are particularly burdensome as the business would probably have to employ an 
external adviser to assist.  In addition at a practical level it can be very difficult to obtain 
suitable comparable prices.  Therefore I do strongly support the emphasis on materiality.   
  
The best solution in many ways is to exclude this level of business from legislation as the tax 
at stake on an individual business basis is relatively small.  Where it is not possible to exclude 
businesses from the legislation then tax authorities could give more guidance.  For example 
they could indicate a range of mark ups when using a cost plus basis for service fees that 
would be acceptable to them.   
 
Ross Welland 
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OECD Centre for Tax Policy and Administration 
Attn. Mr. Joseph L. Andrus 
2 rue André Pascal 
75116 Paris 
FRANCE 
 
 
 
20 February 2014 
 
By email: TransferPricing@oecd.org 
 
 

               Re: RSM International comments on the Discussion Draft on Transfer Pricing Documentation and CbC 
Reporting 
 
 
Dear Mr. Andrus, 
 
We appreciate everything that Working Party No. 6 (WP6) has achieved on all its transfer pricing 
endeavours. On behalf of RSM International Limited, we respectfully submit for your consideration, 
general observations, and specific responses to comments requested on the Discussion Draft on 
Transfer Pricing Documentation and CbC Reporting. 
 
General Observations 
 

1. Transfer Pricing Documentation 
 
WP6 has been working for quite some time on the transfer pricing documentation project. This continuing 
work program has exhibited the usual OECD consensus approach: discussions drafts, public 
consultation and further drafts. Although time consuming, this approach is the best available means to 
achieve a sustainable consensus position, with the obvious benefits that follow, for both business and for 
Revenue Authorities.  
 
The proposed new Chapter V of the Transfer Pricing Guidelines provides no surprises, and is an 
incremental refinement of earlier work. The two-tiered approach is in widespread use in the advisor and 
business community, and the formal recognition of the approach in the Guidelines should be welcomed 
by all parties.  
 
The documentation to be included in each file is appropriate for the respective purposes. It is important 
that national Revenue Authorities, having been involved in the development of the file contents, limit their 
requests to the agreed material. In the end, in lieu of a two-tiered approach, the taxpayer should also 
have the choice to prepare only a local file in accordance with local regulations.   
 
Language remains a difficult issue. The cost of translation may, at times, equate to the cost of preparing 
a new country report, which undermines the objective of minimizing costs to business.  
 

RSM International Limited 
11 Old Jew ry, 2nd Floor 
London EC2R 8DU 
England 
 
T +44 (0) 20 7601 1080 
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Our final general observation is directed towards risk assessment, being one of the three objectives of 
transfer pricing documentation. Finding the balance between the inclusion in the files of “enough” detail 
to meet the “risk assessment” needs of Revenue Authorities, and providing “too much” is a matter for 
judgement.  Increasingly, as nations move to link access to penalty protection (or reduced penalties) with 
the provision of “adequate” documentation there should be a safe harbour (in domestic laws) for those 
taxpayer’s whose documentation satisfies the content standards set by Annex I and Annex II in the 
proposed new Chapter V. 
 

2. Country-by-Country Reporting 
 
County-by-Country (CbC) Reporting stands in stark contrast to the proposed new Chapter V. Its role may 
seem clear at the level of principle, but becomes less clear in practice. CbC Reporting is the ultimate in 
tools for the early assessment of international tax risk, yet it is proposed to form part of the master file 
and may not be called into use by Revenue Authorities in the parent company’s residence jurisdiction for 
some years after a particular year of income, if that particular jurisdiction’s reporting system is already 
extensive.   
 
Further specific comments follow, but to us, the purpose to be served by CbC Reporting, and the manner 
in which the information will be utilized, still requires further detailed consideration.   
 

3. Mutual Agreement Procedure: Base Erosion and Profit Shifting (BEPS) Action 14 
 
With the ever increasing focus on international tax laws in general and transfer pricing in particular, 
increased disputation between business and Revenue Authorities is unavoidable. The submission of 
CbC Reports by multinational enterprise (MNE) groups, and circulation of the data amongst many 
national Revenue Authorities will result in an increase in the number of double tax events, as different 
nations focus on different aspects of the reported data to raise revenue.   
 
Action 14 of the BEPS Plan, “making dispute mechanisms more effective,” is a crucial counterpoint to the 
increase in the provision of data. It is not possible to bind sovereign nations, but within the context of 
international tax law, dispute mechanisms – including default judgment positions – must be made to 
work, i.e., to bind a sovereign nation. 
 
Specific Responses to Comments Requested 
 
B.1. Transfer pricing risk assessment 

Comments are requested as to whether work on BEPS Action 13 should include development of additional 
standard forms and questionnaires beyond the country-by-country reporting template. Comments are also 
requested regarding the circumstances in which it might be appropriate for tax authorities to share their risk 
assessment with taxpayers. 

We do not see additional standard forms or questionnaires as appropriate in the context of CbC 
Reporting. Given the limited objective of the Reporting Template, namely, initial tax risk assessment, the 
information presently proposed for inclusion in the Template adequately addresses the objective. That is 
not to say the use of detailed domestic law transfer pricing questionnaires (e.g., Australia’s International 
Dealing Schedule, and the U.S.’ Form 5471 and Form 5472, among other countries’) should not, or will 
not proliferate. These detailed schedules inform the risk assessment processes of the relevant national 
Revenue Authorities, and that information may well be shared with other Revenue Authorities through bi- 
or multi-lateral information exchange mechanisms. Gathering this type of detailed information, as part of 
the CbC Reporting Template would duplicate existing efforts, would take the role of the Template beyond 
its presently accepted purpose, and would constitute an unnecessary cost burden to business. 
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Sharing risk assessments between Revenue Authorities and taxpayers is a potentially positive 
development that should be explored, if Revenue Authorities are serious about better targeting their 
limited resources to the substantive tax issues. As with any potentially adversarial process, there should 
be transparency between the parties and agreement at the earliest possible time about the facts and 
contentions. Sharing Revenue Authorities’ risk assessments with a taxpayer can only provide an 
opportunity to correct misapprehensions, modify perceptions, and create goodwill on both sides. If there 
is no change in the risk assessment after the sharing, the process of “discovery” has been accelerated, 
and nothing has been lost to either side. However, there should be limited appeal rights for the taxpayer 
from this process; the sharing should not provide an opportunity for further pre-trial sparring. 
 
B.3. Transfer pricing audit 

Comments are specifically requested on the appropriate scope and nature of possible rules relating to the 
production of information and documents in the possession of associated enterprises outside the jurisdiction 
requesting the information. 

As a general proposition, a taxpayer will bear the burden of proving a transfer pricing position for which it 
contends. The Revenue Authorities may need to adduce sufficient evidence to make a prima facie case 
to the contrary, but if a taxpayer’s case relies upon documentation or other evidence from another 
jurisdiction to support its position, the inability (for whatever reason) to present that documentation will 
generally work against the taxpayer. This is the current and correct policy setting. The taxpayer is best 
placed to access extra-territorial documentation, and the failure to produce it should impact the taxpayer. 
Issues of bank secrecy and similar restrictions remain obstacles in some jurisdictions, but in many they 
have been circumvented. Information exchange mechanisms can be utilized by Revenue Authorities, if 
applicable, but the default position will generally prevail, i.e., failure by a taxpayer to provide foreign 
documentation will preclude the taxpayer from relying upon that documentation in the defense of its 
contended transfer pricing positions.  
 
It would be reasonable to expect that documents and information at hand in the possession of a related 
party in connection with the transactions of another related party (under tax audit) in another jurisdiction 
be submitted in due course when requested. Such documents usually include written contracts, notes of 
fulfilment, invoices, project forecasts for project-based transactions, etc. Nonetheless, consideration 
should be given to the fact that in certain cases, information requested is not immediately at the disposal 
of the related party from whom it is requested. Therefore, unnecessary burden should not be placed on 
the related party to produce such extra documents and information that require a disproportionate 
amount of time and effort to prepare.  

C.1. Master file 

Comments are requested as to whether preparation of the master file should be undertaken on a line of 
business or entity wide basis. Consideration should be given to the level of flexibility that can be accommodated in 
terms of sharing different business line information among relevant countries. Consideration should also be given 
to how governments could ensure that the master file covers all MNE income and activities if line of business 
reporting is permitted. 

Line of business reporting should be permitted as a basis for master file compilation. For some MNEs, 
the business is managed along business lines, and the financial and management reporting is aligned, 
with transfer pricing decisions made accordingly. As a trade-off between corporate cost, and meeting the 
information needs of Revenue Authorities to properly assess global tax risks, line of business reporting 
should be accepted. There would need to be backup rules which include the cross-border transactions 
which are not directly the management responsibility of the business lines, e.g., financing (if relevant for 
a particular MNE). Line of business reporting would be subject to the caveat that, in the event of a 
detailed transfer pricing audit, it would be necessary to transfer from the line of business reporting to 
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corporate entity reporting within the country of audit. Most large scale accounting systems have the 
ability to present information in the dual format: line of business, and on a separate legal entity basis. 
Smaller MNEs, without such systems capabilities, may be expected to account and manage at the 
country/entity level, and for those, line of business reporting would not be feasible or attractive. Also, 
larger MNEs with lines of business in the same industry; similar facts and circumstances across the 
group; and similar function, asset, and risk profiles, would gravitate to present information on an entity 
wide basis. Provided the information presented reasonably meets the risk assessment needs of 
Revenue Authorities, the MNE should be free to adopt line of business reporting for the master file. 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
• We appreciate the CbC Reporting Template is a recent addition to the proposed suite of transfer 

pricing documentation. Whilst the context of the Reporting Template appears reasonably fixed, 
its unique purpose seems less clear, particularly with respect to the function it performs 
compared to the master file/local file. All aim to inform Revenue Authorities during the initial risk 
assessment phase of a review, but to fulfil that role, the documentation must be in the hands of 

A number of difficult technical questions arise in designing the country-by-country template on which there 
were a wide variety of views expressed by countries at the meeting of Working Party n°6 held in November 
2013. Specific comments are requested on the following issues, as well on any other issues commentators may 
identify: 

• Should the country-by-country report be part of the master file or should it be a completely separate 
document? 

• Should the country-by-country template be compiled using “bottom-up” reporting from local statutory 
accounts as in the current draft, or should it require (or permit) a “top-down” allocation of the MNE group’s 
consolidated income among countries? What are the additional systems requirements and compliance costs, if 
any, that would need to be taken into account for either the “bottom-up” or “top- down” approach? 

• Should the country-by-country template be prepared on an entity by entity basis as in the current draft or 
should it require separate individual country consolidations reporting one aggregate revenue and income 
number per country if the “bottom-up” approach is used? Those suggesting top-down reporting usually suggest 
reporting one aggregate revenue and income number per country. In responding, commenters should understand 
that it is the tentative view of WP6 that to be useful, top-down reporting would need to reflect revenue and 
earnings attributable to cross-border transactions between associated enterprises but eliminate revenue and 
transactions between group entities within the same country.  Would a requirement for separate individual 
country consolidations impose significant characterization of income and allocation of costs to permit 
consistent country-by-country reporting under a top-down model? 

• Should the country-by-country template require one aggregate number for corporate income tax paid on a 
cash or due basis per country? Should the country-by-country template require the reporting of withholding tax 
paid? Would a requirement for reporting withholding tax paid impose significant additional burdens on 
taxpayers? 

• Should reporting of aggregate cross-border payments between associated enterprises be required? If so at what 
level of detail? Would a requirement for reporting intra-group payments of royalties, interest and service fees 
impose significant additional burdens on taxpayers? 

• Should the country-by-country template require reporting the nature of the business activities carried out in a 
jurisdiction? Are there any features of specialist sectors that would need to be accommodated in such an 
approach? Would a requirement for reporting the nature of the business activities carried out in a jurisdiction 
impose significant additional burdens on taxpayers? What other measures of economic activity should be 
reported? 
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the Revenue Authorities before the assessment is undertaken. We see the CbC Report 
containing information in a form different to that of the master file; more summarized, and with a 
whole of MNE focus. If the purpose of the CbC Report is different to that of the master file, it 
should be created separately from the master file, with an independent identity and utility. But if it 
remains part of the master file and the information does little more than replicate the data already 
disclosed within the master file, the need for the CbC Report can reasonably be questioned. In 
instances where the master file and the CbC Report are provided to Revenue Authorities only 
after the Authority has determined to conduct a transfer pricing investigation (i.e., based on 
information collected from other sources, such as annual lodgeable detailed transfer pricing 
schedules), then the purpose of the master file and CbC Report changes from one of initial risk 
assessment, to the next stage: informing the audit process. 

 
• In our view, it should be open to an MNE to determine which of the 2 methods (top-down or 

bottom-up) is adopted. Provided the objective of the CbC Report is to better inform Revenue 
Authorities during the risk assessment phase, then the information, howsoever provided, should 
achieve the objective. In our experience, a top-down approach may be the only way to prepare 
such a report, as it is only at the parent company level that a “whole of MNE” view is adopted. 
Further, at subsidiary levels, financial staff may not have the processes in place to prepare such 
responses. However, MNEs all differ and the objective can be achieved in either way. Mandating 
one method over the other is unnecessary provided the required information is made available. 
But picking up our earlier point: what is the real objective of CbC reporting? If it is to inform the 
risk assessment, then the level of detail need not be precise. However, if the data was used as 
part of the audit process then it may be expected Revenue Authorities would want to cross check 
it against local tax returns. The data may differ for a number of legitimate reasons: currency 
differences, accruals, offsets, materiality/rounding, and different accounting standards, among 
others. The purpose to which the Report is put will inform the data requirements.   

 
• Flexibility of form should be permitted, as a means of minimizing the cost burden to business. 

Whether there is a consolidation done at each country level and that is reported, or whether the 
data is reported on the entity-by-entity basis, Revenue Authorities should have the ability to 
interpret the data, and take from it what they need. The needs of national Revenue Authorities 
are clearly limited by sovereign boundaries, but international reporting standards seem to be 
moving in a different direction. Without trying to achieve alignment there may be legitimate 
reasons for national laws to continue to demand the preparation of country consolidated results. 
In our experience, consolidations are done incrementally, upwards. Whilst some levels are not 
published as separate financial statements, and/or are not separately audited, they are done in 
order to form a trail for the higher level consolidations that follow.  The base financial work is 
generally available, and the costs would not be significant to provide it in a usable format for an 
entity-by-entity basis. 

 
• Tax paid should be the reported metric, not income tax expense (whether only current or 

including deferred expense).  Revenue Authorities will want to reconcile back to tax payable on 
tax returns, and the tax paid/payable in respect of a tax year, is the most appropriate means of 
achieving this.  It can also be said that deferred tax accounting has the ability to confuse a 
message, rather than elucidate. Also note, not all countries allow consolidated tax filing. For 
those countries allowing consolidated tax filing, taxpayers shall be given a choice to prepare 
information on a country-by-country basis without a breakdown into entity-by-entity. Clearly, a 
country-by-country basis on the template would provide Revenue Authorities the ability to 
determine and appreciate their respective country’s share of the MNE’s total tax payments. 
Withholding tax should be reported separately. 

 
• A number of countries already require the preparation and lodgement annually of a form which 

reports this level of detail. Reporting that detail in a CbC Report will not add materially to costs 
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for taxpayers who already report that information domestically. For countries which do not 
require its present disclosure, it may be concluded an MNE’s reporting system could support 
collation of this data.  
 
The reporting of royalties, interest, and services fees, among others, would be quite constructive, 
as it is at times difficult to positively identify certain transactions between associated enterprises. 
If the most frequent types of transactions are listed separately, that would greatly contribute to 
clarity and transparency. However, the required level of detail should not go beyond a point that 
would prove too burdensome to the taxpayer. 

 
• This goes to the purpose of the CbC Report. Is it in truth aimed at assisting in the initial risk 

assessment phase of a Revenue Authority’s deliberation? Or is it aimed at something more, 
collecting sufficient data to issue potential assessments? We acknowledge this is a matter of 
degree and perception; some description about activities will inform a risk assessment, but 
detailed explanations would intrude into the audit phase. Of course, it is always open to a 
taxpayer to provide more information, for instance, in the area of activities performed in a 
jurisdiction if the taxpayer felt it would assist in clarifying the global allocation of income, costs, 
etc. To this effect, standardized codes for various business activities may be set, or for example, 
two categories may be included for each entity: principal activities and other activities. 
Standardization proves useful for business activities carried out in traditional industries. 
However, there are some rare and specialty industries that might need further clarification on its 
business in order to be fully understood and reliably assess their risk. 

 
D.3. Materiality 

Comments are requested as to whether any more specific guideline on materiality could be provided and what 
form such materiality standards could take. 

Materiality is an accepted feature of commercial life. MNEs adopt materiality in preparing transfer pricing 
documentation and as a general proposition. Revenue Authorities accept this (although arguments can 
arise at the margin). In our view, MNEs should have the prima facie call on the level of materiality 
acceptance (e.g., by reference to auditing standards guidance), and Revenue Authorities should respect 
that call as a general proposition. However, where an MNE either makes a poor decision, or deliberately 
ignores a material issue, the penalty will fall on the MNE (again as a general proposition) through it being 
unable to access penalty protection.  
 
The interaction of tax risk, penalties and documentation costs will generally find an equilibrium position 
where an MNE will address those matters which are material in revenue terms (and therefore the 
greatest interest to Revenue Authorities) and pass those issues which do not carry material revenue 
implications. 
 
If a standard on materiality were to be adopted, a materiality threshold in absolute terms does not 
provide the same level of simplification in different jurisdictions; it would be best defined as a range of 
materiality levels, both in relation to entity size and transaction size, which would be agreed among 
Revenue Authorities minding the question of whether they are too high for one jurisdiction and too low for 
another.  
  
 
D.5. Frequency of documentation updates 

Comments are requested regarding reasonable measures that could be taken to simplify the documentation process. 
Is the suggestion in paragraph 34 helpful? Does it raise issues regarding consistent application of the most 
appropriate transfer pricing method? 
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We agree with the proposal in paragraph 34: where operating conditions remain unchanged, searches 
should be done anew every 3 years, although the financial results for the comparable set should be 
updated annually, especially when a changing economic environment affects the margins achieved by 
comparable companies in benchmarks relied upon by taxpayers. Practically, the value seen in annual 
searches against a client’s no-change situation is questionable at best. In circumstances where there 
has been no change in the operating conditions of a client (and this will be the case in the majority of full 
functioning subsidiaries), then there should be no need to re-address the “most appropriate method.” 
However, where a subsidiary is restructured during a year, then it would be necessary to perform a new 
search, including reconsideration of the “most appropriate method.”  
 
D.6. Language 

Comments are requested regarding the most appropriate approach to translation requirements, considering the need 
of both taxpayers and governments. 

Language presents a significant cost challenge to business, and a practical challenge to Revenue 
Authorities. Until the move to a standardized two-tier documentary approach, and standard CbC 
Reporting template, valuable information will be made available in a language which may well be 
accessible to Revenue Authorities in the other language blocks (e.g., English, French, German, 
Spanish), through the use of multilingual Revenue officers. Whilst it may be appropriate to request 
additional information be supplied and translated, there should not be a blanket requirement that the 
master file be translated into every language for countries within which the MNE operates. However, it 
would be reasonable to expect that each local file (and specific parts of the master file, if necessary) was 
made available in the language of the local country – whether or not the local file was also prepared in 
another language. 
 
D.8 Confidentiality 

Comments are requested as to measures that can be taken to safeguard the confidentiality of sensitive information 
without limiting tax administration access to relevant information. 

Maintaining the confidentiality of taxpayer data is an accepted tenet of Revenue Authorities. This 
expectation by taxpayers facilitates the provision of client sensitive data. Where data is exchanged 
pursuant to bi- or multi-lateral arrangements, confidentiality should be maintained. Most countries with a 
genuine interest in obtaining and utilizing taxpayer data are signatories to treaties which ensure 
maintenance of taxpayer data. This is a workable framework. But, taxpayer information should not be 
presented to countries that refuse to be bound by confidentiality obligations. This will be a self-levelling 
situation as countries not bound by confidentiality commitments would not, as a general rule, have much 
interest in receiving that information. 
 
E. Implementation 

 

 

 

 

 

 

Comments  are  requested  regarding  the  most  appropriate  mechanism for  making  the  master  file  and country-
by-country reporting template available to relevant tax administrations. Possibilities include: 

• The direct local filing of the information by MNE group members subject to tax in the jurisdiction; 

• Filing of information in the parent company’s jurisdiction and sharing it under treaty information 
exchange provisions; 

• Some combination of the above. 
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Provision of files to Revenue Authorities should be in response to requests from Authorities. A number of 
jurisdictions already collect detailed local country taxpayer data which informs their material transfer 
pricing risk assessment. Where appropriate, those Revenue Authorities should call for local file and/or 
master file to further inform risk analysis. Flooding action with all files will increase business costs, for 
doubtful Revenue Authorities utility. In the absence of a significant increase in domestic resources, 
Revenue Authorities are unlikely to make use of a “tsunami” of detailed master and local files. When that 
information is required by a Revenue Authority, the local company could be required to provide it 
pursuant to domestic information access rules, or it could be obtained through bi-/multi-lateral 
information exchange mechanisms. In the generality of cases, having regard to the direction being taken 
by the OECD, local country compliance would be the anticipated source of supply.  
 
Annex I to Chapter V: Transfer Pricing Documentation – Master File 

Comments are specifically requested as to whether reporting of APAs, other rulings and MAP cases should be 
required as part of the master file. 

It would be useful to include at least an indication that the case is under procedure, as it is both in the 
taxpayer’s and tax authority’s interest to raise awareness of this fact. The agreement, or a summary 
thereof, may be included in the respective local files. 

*** 
 
We thank you for the opportunity to provide our input and look forward to participating in upcoming 
consultations. Should you have any questions on our comments, please contact Dr. Enrique Rayon at +1 
949 255 6500 or Enrique.Rayon@McGladrey.com. 
 
 
Yours sincerely, 
 
On behalf of the RSM International Transfer Pricing Group 
 
Craig Cooper, Australia 
Anthony Hayley, Australia 
Bernard Hinfray, France 
Jérôme Régnier, France 
Dicky To, Hong Kong 
Déri Gábor, Hungary 
Sándor Hegedüs, Hungary 
Marisol Oregel, Mexico 
Gavin Martin, United States 
Mark Kral, United States 
Jignasha Voralia, United States 
Brenda Henriquez, United States 
Tansy Jefferies, United States 
Marcos Franz, United States 
Enrique Rayon, United States 
 
 
Transfer Pricing within RSM International 
 
The RSM International network has a presence in over 100 countries around the world with 32,000 
people serving the needs of their clients. 
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